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FBIDAY,  FEBRUARY  9,  1979 

U.S.  Senate, 
Subcommittee  ox  the  Constitutiox 
OF  THE  Committee  on  the  Judiciary, 

Washington^  D.C. 
The  committee  met  at  9 :50  a.m.,  pursuant  to  notice,  in  room  6226, 
Dirksen  Senate  Office  Building,  Hon.  Birch  Bayh  (chairman  of  the 
subcommittee)  presiding. 
Present:   Senators  Bayh,  Hatch,  Thurmond,  and  Simpson. 
Staff  present :  Tom  Parry,  chief  minority  counsel ;  Stephen  Mark- 
man,  minority  counsel. 

OPENING  STATEMENT  OF  HON.  BIRCH  BAYH,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  INDIANA,  AND  CHAIRMAN,  SUBCOMMITTEE  ON 
THE  CONSTITUTION 

Senator  Bayh.  Come  to  order,  please. 

Today  we  begin  hearings  on  S.  10,  a  bill  to  redress  deprivations  of 
constitutional  rights  of  institutionalized  persons  in  case  of  systemic 
or  institution  wide  abuses. 

Senator  Hatch  and  I  introduced  this  bill  on  January  15,  along  with 
19  of  our  colleagues.  We  have  since  been  joined  in  this  effort  by  8  more 
Senators  and  believe  that  others  of  our  colleagues  will  contmue  to  join 
in  taking  a  leadership  role  on  this  issue. 

Last  year  this  subcommittee  and  the  Committee  on  the  Judiciary 
considered  this  measure  at  length.  Five  days  of  hearings  were  held 
forming  an  1100-page  hearing  record  on  this  issue  and  the  Judiciary 
Committee  considered  this  bill  for  6  months.  The  House  developed  a 
900-page  hearing  record  and  will  hold  2  days  of  hearings  this  year  on 
its  companion  bill. 

I  am,  therefore,  hopeful  that  after  this  day  of  hearings  and  2  more 
days  we  have  scheduled  for  March  28  and  29,  we  will  be  able  finally 
to  act  on  this  legislation  with  dispatch  in  this  Congress. 

S.  10  is  basically  a  simple  standing  bill  which  gives  statutory  author- 
ity to  the  Attorney  General  to  initiate  suits  on  behalf  of  institutional- 
ized persons  in  the  presence  of  a  pattern  or  practice  of  deprivation  of 
constitutional  rights.  There  is  ample  precedent  for  such  standing  to  be 
given  the  Attorney  General  and  this  bill  creates  no  new  substantive 
rights  or  does  it  define  a  new  class  of  litigants. 

However,  I  think  most  of  us  who  have  decided  to  support  this  meas- 
ure and  to  work  for  its  passage  must  agree  that  this  is  a  special  piece  of 
legislation.  It  is  special  in  that  it  has  been  the  subject  of  strong  opposi- 
tion, based  on  the  question  of  States'  rights,  despite  the  fact  that  it 

(1) 


would  not  create  any  new  program  or  set  of  Federal  standards,  nor 
would  it  interfere  in  the  way  in  which  States  run  their  institutions 
unless  they  choose,  either  through  direct  action  or  neglect,  to  run  those 
institutions  in  an  unconstitutional  manner. 

I  also  very  strongly  believe  we  must  remember  that  this  bill  is  special 
because  of  the  people  whose  rights  we  are  trying  to  protect.  In  so  many 
ways,  the  institutionalized  in  our  Nation  are  truly  our  forgotten 
citizens,  locked  away  from  the  rest  of  society.  They  do  not  have  access 
to  the  resources  that  the  rest  of  us  do  nor  do  they  always  have  the  physi- 
cal or  mental  ability  to  protect  their  own  rights. 

We  on  this  subcommittee  and,  most  recently,  the  members  of  the 
Child  and  Human  Development  Subcommittee  chaired  by  Senator 
Cranston,  have  been  subjected  to  hour  after  hour  of  recital  on  the  hor- 
rors of  the  daily  lives  of  certain  institutionalized  people.  I  use  the  word 
"subjected"  because  it  aptly  describes  the  fact  that  many  of  us  could 
not  have  tolerated  listening  to  so  much  of  that  punishing  testimony 
were  it  not  for  the  fact  that  we  knew  that  we  were  only  listening  to 
how  these  people  live.  They  were  actually  subjected  to  living  it,  a 
reality  sometimes  too  difficult  to  truly  believe. 

There  are  those  who  would  say  that  this  bill  is  about  States'  rights 
and  about  the  interference  of  the  Federal  Government  into  the  States' 
business.  I  believe,  and  I  know  Senator  Hatch  believes,  we  have  done 
our  best  to  protect  the  interests  of  the  States  without  damaging  the 
interests  of  those  human  beings  we  are  trying  to  help.  Some  of  the 
people  testifying  here  today  may  in  fact  feel  we  have  gone  too  far  in 
considering  the  position  of  tlie  States,  to  the  detriment  of  the 
individuals. 

While  I  agree  that  States'  rights  is  certainly  a  consideration  in 
almost  any  issue  we  undertake  to  study  in  the  subcommittee,  I  would 
have  to  disagree  that  it  is  the  central  issue  in  S.  10.  It  is,  in  fact,  diffi- 
cult to  understand  how  a  bill  which  seeks  to  protect  the  federally  guar- 
anteed rights  of  our  citizens  could  be  a  violation  of  States'  rights. 
The  major  issue  on  which  we  must  focus  in  studying  this  bill  is  the 
issue  of  the  protection  of  constitutional  rights  for  all  of  our  citizens 
and  the  assurance  that  this  particular  group  of  citizens  who  are  some- 
times subjected  to  terrifying  and  subhuman  conditions  and  who  are 
in  this  situation,  in  many  cases,  only  because  they  are  old,  or  ill  or 
handicapped  deserve  equal  protection. 

I  do  not  believe  that  S.  10  is  the  total  solution  to  these  problems  but 
rather  one  of  many  solutions  we  are  trying  to  find  to  redress  this 
national  disgrace.  Based  on  what  we  have  learned  about  conditions 
as  they  exist  now  S.  10  is  a  vitally  important  and  desperately  needed 
]Dart  of  the  solution. 

[The  bill,  S.  10,  introduced  by  Sen.  Bayh  follows :] 
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To  authorize  actions  for  redress  in  cases  involving  deprivations  of  rights  of 
institutionalized  persons  secured  or  protected  by  the  Constitution  or  laws  of 
the  United  States. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

Januaby  15,  1979 

Mr.  Bayh  (for  himself,  Mr.  Hatch,  Mr.  Baucus,  Mr.  Bentson,  Mr.  Chafee, 
Mr.  Cranston,  Mr.  Dole,  Mr.  Gravel,  Mr.  Hatfield,  Mr.  Inouye,  Mr. 
Kennedy,  Mr.  Lugab,  Mr.  Mathias,  Mr.  Matsunaga,  Mr.  McGovern, 
Mr.  Metzenbaum,  Mr.  Proxmibe,  Mr.  Randolph,  Mr.  Ribicoff,  Mr. 
Riegle,  Mr.  Stone,  and  Mr.  Williams)  introduced  the  following  bill; 
which  was  read  twice  and  referred  to  the  Committee  on  the  Judiciary 


A  BILL 

To  authorize  actions  for  redress  in  cases  involving  deprivations 
of  rights  of  institutionalized  persons  secured  or  protected  by 
the  Constitution  or  laws  of  the  United  States. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  Section  1.  Whenever  the  Attorney  General  has  reason- 

4  able  cause  to  believe  that  any  State  or  political  subdivision, 

5  official,  employee,  or  agent  thereof,  or  other  person  acting  on 

6  behalf  of  a  State  or  political  subdivision  of  a  State  is  subject- 

7  ing  persons  residing  in  an  institution,  as  defined  in  section  6, 


2 

1  to  egregious  or  flagrant  conditions  (conditions  which  are  will- 

2  ful  or  wanton  or  conditions  of  gross  neglect)  which  deprive 

3  such  persons  of  any  rights,  privileges,  or  inununities  secured 

4  or  protected  by  the  Constitution  or  laws  of  the  United  States 

5  causing  such  persons  to  suffer  grievous  harm,  and  that  such 

6  deprivation  is  pursuant  to  a  pattern  or  practice  of  resistance 

7  to  the  full  enjoyment  of  such  rights,  privileges,  or  immunities, 

8  the  Attorney  General,  for  or  in  the  name  of  the  United  States 

9  may  institute  a  civil  action  in  any  appropriate  United  States 

10  district  court  against  such  party  for  such  equitable  relief  as 

11  may  be  appropriate  to  insure  the  full  enjoyment  of  such 

12  rights,  privileges,  or  immunities,  except  that  such  equitable 

13  relief  shall  be  available  under  this  act  to  persons  residing  in 

14  an  institution  as  defined  in  section  6(a)(3)  only  insofar  as  such 

15  persons  are  subjected  to  conditions  which  deprive  them  of 

16  rights,  privileges,  or  immunities  secured  or  protected  by  the 

17  Constitution  of  the  United  States.  The  Attorney  General 

18  shall  sign  the  complaint  in  such  action. 

19  Sec.  2.  (a)  At  the  time  of  the  commencement  of  an 

20  action  under  section  1,  the  Attorney  General  shall  certify  to 

21  the  court — 

22  (1)  that  at  least  thirty  days  previously  he  has  no- 

23  tified  in  writing  the  Governor  or  chief  executive  officer 

24  and  attorney  general  or  chief  legal  officer  of  the  appro- 


3 

1  priate  State  or  political  subdivision  and  the  director  of 

2  the  institution  of — 

3  (A)    the    alleged    conditions    which    deprive 

4  rights,  privileges,  or  immunities  secured  or  pro- 
6  tected  by  the  Constitution  or  laws  of  the  United 

6  States; 

7  (B)  the  supporting  facts  giving  rise  to  the  al- 

8  leged    conditions,    including    the    dates    or    time 

9  period  during  which  such  conditions  are  alleged  to 

10  have  existed; 

11  (C)    the    measures    which   he    believes   may 

12  remedy  the  alleged  conditions; 

13  (2)  that  he  or  his  designee  has  made  a  reasonable 

14  effort  to  consult  with  the  Governor  or  chief  executive 

15  officer  and  attorney  general  or  chief  legal  officer  of  the 

16  appropriate  State  or  poHtical  subdivision  and  the  direc- 

17  tor  of  the  institution,  or  their  designees,  regarding  fi- 

18  nancial,  technical,  or  other  assistance  which  may  be 

19  available  from  the  United  States  to  assist  in  the  cor- 

20  rection  of  such  conditions; 

21  (3)  that  he  has  endeavored  to  eliminate  the  al- 

22  leged  conditions  and  pattern  or  practice  of  resistance 

23  by  informal  methods; 

24  (4)  that  he  is  satisfied  that  the  appropriate  offi- 

25  cials  have  had  a  reasonable  time  to  take  appropriate 
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1  action  to  correct  such  conditions,  taking  into  considera- 

2  tion  the  time  required  to  remodel  or  make  necessary 

3  changes  in  physical  facilities  or  relocate  residents,  rea- 

4  sonable    legal    or    procedural    requirements,    and    any 

5  other  extenuating  circumstances  involved  in  correcting 

6  such  conditions;  and 

7  (5)  that  he  believes  that  such  an  action  by  the 

8  United  States  is  of  general  pubhc  importance  and  will 

9  materially  further  the  \indication  of  rights,  pri\dleges, 

10  or  immunities  secured  or  protected  by  the  Constitution 

11  or  laws  of  the  United  States. 

12  (b)  Any  certification  made  by  the  Attorney  General  pur- 

13  suant  to  this  section  shall  be  signed  by  him. 

14  Sec.  3.  (a)  Whenever  an  action  has  been  commenced  in 

15  any  court  of  the  United  States  seeking  relief  from  conditions 

16  which  deprive  persons  residing  m  institutions  of  any  rights, 

17  privileges,  or  immimities  secured  or  protected  by  the  Consti- 

18  tution  or  laws  of  the  United  States  causing  them  to  suffer 

19  grievous  harm  and  the  Attorney  General  has  reasonable 

20  cause  to  believe  that  such  deprivation  is  pursuant  to  a  pat- 

21  tern  or  practice  of  resistance  to  the  full  enjoyment  of  such 

22  rights,  privileges,  or  immunities,  the  Attorney  General,  for  or 

23  in  the  name  of  the  United  States,  may  intervene  in  such 

24  action  upon  motion  by  the  Attorney  General  in  accordance 

25  with  the  Federal  Rules  of  Civil  Procedures. 
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1  (b)  Any  motion  to  intervene  made  by  the  Attorney  Gen- 

2  eral  pursuant  to  this  section  shall  be  signed  by  him. 

3  Sec.  4.  No  person  reporting  conditions  which  may  con- 

4  stitute  a  violation  under  this  Act  shall  be  subjected  to  retah- 

5  ation  in  any  manner  for  so  reporting. 

6  Sec.  5.  The  Attorney  General  shall  include  in  his  report 

7  to  Congress  on  the  busmess  of  the  Department  of  Justice 

8  prepared  pursuant  to  section  522  of  title  28,  United  States 

9  Code,  a  statement  of  the  number,  variety,  and  outcome  of  all 

10  actions  instituted  or  in  which  the  Attorney  General  has  inter- 

1 1  vened  pursuant  to  this  Act. 

12  Sec.  6.  As  used  in  this  Act — 

13  (a)  "Institution"  means — 

14  (1)  any  facihty  for  mentally  ill,  disabled,  or 

15  retarded  persons; 

16  (2)  any  facility  for  chronically  ill  or  handi- 

17  capped  persons,  including  any  State-supported  in- 

18  termediate  or  long-term  care  or  custodial  care  fa- 

19  cility; 

20  (3)  any  jail,  prison,  or  other  correctional  fa- 

21  cility,  or  any  pretrial  detention  facility;  or 

22  (4)  any  facility  in  which  juveniles  are  placed 

23  awaiting  trial  or  in  which  juveniles  reside  for  pur- 

24  poses  of  receiving  care  or  treatment,  or  for  any 

25  other  State  purpose. 
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1  (b)  Privately  owned  and  operated  facilities  shall 

2  not  be  deemed  "institutions"  under  this  Act  unless  per- 

3  sons  reside  in  such  facilities  as  a  result  of  State  action. 

4  (c)  "State"  means  any  of  the  several  States,  the 

5  District   of  Columbia,   the   Conmionwealth   of  Puerto 

6  Rico,  or  any  of  the  territories  and  possessions  of  the 

7  United  States. 

8  Sec.  7.  Provisions  of  this  Act  shall  not  authorize  pro- 

9  mulgation  of  regulations  defining  standards  of  care. 


Senator  Bayh.  I  would  just  point  out  we  come  here  on  at  least  the 
second  plateau  of  our  study.  We  had  extensive  hearings  last  year  in 
which  we  compiled,  I  thought,  a  rather  dramatic  and  telling  record 
for  action,  and  we  hope  we  can  move  quickly  on. 

This  measure  is  designed,  of  course,  to  try  to  protect  the  rights  of 
individual  citizens  who  are  institutionalized.  We  have  made  signifi- 
cant changes — I  think  improvements.  Some  say  we  have  gone  too  far 
in  an  effort  to  try  to  accommodate  differences  of  opinion,  but  what  we 
have  tried  to  do  is  to  say  in  essence  if  we  have  American  citizens  who 
are  institutionalized  or  being  treated  like  animals  instead  of  people, 
we  want  that  stopped,  and  we  are  determined  to  get  it  stopped. 

But  we  have  reworked  the  bill  in  such  a  way — and  I  think  wisely 
so — to  make  certain  that  we  have  done  everything  we  can  to  get  the 
States  to  act. 

Only  after  the  States'  refusal  to  act,  then,  is  the  Justice  Department 
given  the  right  to  initiate  suits  to  protect  the  rights  of  individual 
citizens. 

We  know  that  there  are  differences  between  States  rights  and  Fed- 
eral concerns.  This  is  one  of  the  concerns  of  the  opponents  of  this  bill. 

At  the  bottom  line,  our  Constitution  protects  the  rights  of  indi- 
vidual citizens.  Those  citizens  are  citizens  of  the  United  States  as  well 
as  citizens  of  the  individual  States. 

I  will  not  bother  to  repeat  in  detail  a  rather  tragic  record  where 
institutions  are  unable  to  keep  one  resident  secure  from  another,  brutal 
treatment  directed  at  patients  by  guardians — I  use  that  word  advis- 
edly— and  the  practice  of  either  physically  or  mentally  confining 
children  to,  in  essence,  almost  a  lifeless  state  so  that  instead  of  a  men- 
tally retarded  child  having  a  chance  to  perhaps  throw  off  the  yoke 
of  that  handicap  because  of  segregation  and  lack  of  treatment  they 
got  worse  and  become  nothing  but  vegetables. 

I  appreciate  very  much,  more  than  I  can  really  say,  the  role  that 
my  distinguished  colleague,  Senator  Hatch,  has  played  in  this.  It  has 
not  been  an  easy  role  for  him  to  play. 

It  is  evident  that  he  has  a  great  deal  of  concern  for  individuals. 
I  appreciate  his  role. 

And  I  appreciate  the  fact  we  have  a  distinguished  lawyer  joining 
our  subcommittee  this  year,  Senator  Simpson.  It  is  my  good  fortune 
to  have  come  to  the  Senate  with  a  man  who  bore  his  name. 

Senator  Hatch  ? 

OPENING  STATEMENT  OF  HON.  ORRIN  G.  HATCH,  A  U.S.  SENATOR 

FROM  THE  STATE  OF  UTAH 

Senator  Hatch.  Thank  you.  Senator  Bayh. 

S.  10  represents  an  effort  by  the  subcommittee  to  secure  the  rights 
and  dignity  of  a  class  of  persons  unique  in  their  inability  to  assert 
these  claims  for  themselves.  They  are  a  class  of  persons  that  have 
in  common  a  physical  isolation  from  the  world  around  them,  an  isola- 
tion that  makes  it  difficult  for  them  to  communicate  injustices  that 
they  bear,  and  an  isolation  that  makes  it  easy  for  the  rest  of  the  world 
to  ignore  them. 

This  is  compounded  by  the  fact  that  many  of  these  people  also  have 
in  common  an  isolation  extending  far  beyond  mere  physical  isolation. 
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This  subcommittee  has  been  exposed  to  a  large  number  of  horror 
stories  ot  occurrences  within  the  institutions  covered  by  this  bill 

While  It  IS  important,  in  my  opinion,  to  keep  firmly' in  mind  that 
these  circumstances  are  not  the  norm  and  that  the  individuals  who 
administer  and  who  are  employed  in  these  institutions  are  overwhelm- 
ingly compassionate  and  competent,  it  is  critical  that  in  a  civilized 
society  there  be  an  eflfective  means  of  redress  against  those  handful 
of  institutions  and  individuals  who  fall  significantly  far  short  of 
these  standards. 

I  believe  that  S.  10  achieves  a  reasonable  balance  between  the  need 
to  provide  such  redress  and  other  important  goals,  notably  the  preser- 
vation of  the  proper  relations  between  the  Federal  and  State  Govern- 
ments. 

S.  10  authorizes  the  Attorney  General  to  intervene  in  or  initiate 
suits  on  behalf  of  institutionalized  persons  in  State  and  local  insti- 
tutions upon  a  showing  of  a  widespread  pattern  or  practice  of  depri- 
vation of  constitutional  rights  within  these  institutions. 

Prior  to  the  initiation  of  such  a  suit,  the  Attorney  General  must 
personally  certify  that  he  has  undertaken  extensive  efforts  at  nego- 
tiation and  consultation  with  the  appropriate  public  officers  and  insti- 
tutions in  order  to  reach  a  voluntary  agreement  with  respect  to  pos- 
sible remedial  measures. 

It  is  the  intention  of  this  bill  that  litigation  be  a  last  resort  and 
that  informal  solutions  be  the  preferred  solution. 

Only  such  equitable  relief  as  may  be  appropriate  can  be  the  objec- 
tive of  suits  under  this  bill.  And  it  is  extremely  sensitive  to  the  mat- 
ter of  involving  the  Federal  Government  in  this  area. 

I  am  one  that  has  never  been  much  of  a  respecter  of  the  expertise 
that  is  suposed  to  exist  in  Washington,  and  I  am  not  one  who  has 
generally  looked  favorably  upon  resort,  to  the  courts  to  solve  all  of 
our  social  problems. 

The  fact  remains,  however,  that  there  is  already  substantial  Federal 
involvement  in  this  area. 

The  Justice  Department  has  been  requested  on  numerous  occasions 
to  submit  amicus  briefs  or  intervene  in  this  type  of  case.  They  do  not 
have  the  authority  to  institute  such  suits  on  their  own. 

The  primary  effect  of  this  will  not  be  to  extend  Washington  further 
into  the  legitimate  affairs  of  States  and  municipalities,  but  to  assure 
there  is  rational  selective  involvement  by  the  Justice  Department  in 
upholding  the  rights  of  the  institutionalized  rather  than  the  sort  of 
sporadic  and  capricious  involvement  that  has  predominated  in  the 
past. 

I  wish  to  commend  the  distinguished  chairman  of  this  subcommittee 
for  the  concern  that  he  had  demonstrated  for  the  plight  of  the  insti- 
tutionalized, for  his  willingness  to  accommodate  those  of  us  with 
serious  reservations  about  initial  legislation,  and  the  priority  which 
he  has  placed  upon  this  bill  as  evidenced  by  his  choice  of  the  subject 
for  the  subcommittee's  first  hearings  of  the  96th  Congress. 

I  am  very  pleased  to  serve  with  Senator  Bayh  and  I  think  this  com- 
mittee is  a  great  one  and  has  a  great  deal  to  do  over  the  next  few 
years.  I  am  proud  to  cosponsor  this  bill,  though  I  still  have  some  reser- 
vations with  regard  to  some  language  changes  that  need  to  be  made 
to  satisfy  some  of  my  colleagues  Avho  are  vehemently  opposed  to  the 
bill  at  present. 
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We  may  be  able  to  resolve  some  of  these  difficulties.  We  will  have 
to  sec  what  we  can  do. 

What  I  am  concerned  about  is  that  these  are  people  that  society 
has  basically  ignored— the  ones  we  are  trying  to  protect— and  that 
society  has  no  way  of  working  with  unless  there  is  some  doublecheck 
to  make  sure  that  these  people  are  not  ignored  and  that  they  are 
treated  properly  and  responsibly. 

There  are  injustices  in  our  society  and,  if  we  leave  it  solely  to  the 
States,  we  have  seen  a  propensity  on  some  States  not  to  resolve  the 
injustices  or  to  be  reticent  in  their  efforts  to  resolve  the  problems 
which  exist. 

Fortunately  there  aren't  many  States  which  have  this  problem,  but 
I  suppose  all  States  in  some  way  could  be  found  to  be  remiss  in  some 
of  these  areas  and  maybe  just  by  pointing  them  out  we  can  clarify, 
correct,  and  even  encourage  the  remedial — should  I  say — correction 
of  the  problems  that  exist  in  some  States. 

Thank  you,  Mr.  Chairman. 

Senator  Bayh.  Thank  you,  Senator  Hatch. 

Senator  Simpson,  good  to  have  you  with  us  this  morning. 

OPENING  STATEMENT  OF  HON.  ALAN  K.  SIMPSON,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  WYOMING 

Senator  Simpson.  Mr.  Chairman,  it  is  a  pleasure  to  serve  on  your 
subcommittee.  I  look  forward  to  that  with  great  anticipation. 

This  area  is  an  area  of  my  interest.  I  have  been,  as  the  new  boy  on 
the  block,  catching  up  and  reviewing  the  legislative  history  of  S.  10 
in  its  past  efforts  in  the  Congress.  In  reviewing  that  legislative  back- 
ground, it  is  apparent  to  me  that  we  are  addressing  a  very  imporant 
need. 

I  happen  to,  in  my  own  State,  review  this  area.  We  had  grave  defi- 
ciencies with  our  penal  institutions  and  other  State  institutions,  so 
much  so  that  finally  the  various  activity  groups  were  able  to  actually 
close  our  penitentiary  and  say  we  will  oj^en  the  doors  of  that  insti- 
tution and  turn  them  loose  unless  corrections  are  made.  Which  does 
get  one's  attention. 

Then  we  met  that  request  with  a  new  institution,  several  new  insti- 
tutions within  the  State. 

After  20  years  of  practicing  law,  I  am  convinced  we  are  addressing 
a  very  genuine  problem  and  I  look  forward  to  working  with  you  on  it. 

Senator  Bayh.  Thank  you  very  much. 

Mr.  Days,  it  is  good  to  have  you  here  again. 

I  could  say  to  my  colleagues :  I  think  in  this  legislation  you  find 
the  kind  of  problems  that  all  of  us  have  been  involved  in.  It  is  difficult 
to  plan  strategic  decisions,  procedural  decisions  to  be  made  when  you 
have  strong  feelings  on  both  sides  of  the  issue. 

There  are  some  of  our  colleagues  who  are  concerned  that  we  have 
not  gone  far  enough  in  protecting  States'  rights.  Others  feel  we  have 
gone  so  far  that  we  have  not  really  provided  protection  for  the  citizen's 
relief,  for  the  citizens  we  are  trying  to  protect. 

I  hope  everybody  will  bear  with  us  as  we  try  to  walk  through  this 
landmine,  keeping  our  eye  on  the  people  we  want  to  help. 

We  think  we  can  do  this  and  still  respect  the  institutions  with  which 
we  have  to  deal  within  our  constitutional  structure. 

Mr.  Days,  good  to  have  you  here,  sir. 

43-519  O — 79 2 
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TESTIMONY  OF  DREW  S.  DAYS  III,  ASSISTANT  ATTORNEY  GEN- 
ERAL, CIVIL  RIGHTS  DIVISION,  DEPARTMENT  OF  JUSTICE; 
ACCOMPANIED  BY  JOHN  E.  HTJERTA,  DEPUTY  ASSISTANT  AT- 
TORNEY GENERAL,  POLICY  AND  PLANNING;  AND  LYNN 
WALKER,  CHIEF,  SPECIAL  LITIGATION,  CIVIL  RIGHTS  DIVISION, 
DEPARTMENT  OF  JUSTICE 

Mr.  Days.  Thank  you,  Senator  Bayh.  I  appreciate  your  remarks  this 
morning  and  the  efforts  you  have  made  and  will  continue  to  make  to 
obtain  passage  for  S.  10. 

I  think  I  speak  for  the  Attorney  General  and  my  other  colleagues  in 
the  Department  in  welcoming  Senator  Simpson  to  the  subcommittee, 
to  the  Judiciaiy  Committee  as  well. 

I  am  pleased  to  appear  before  this  subcommittee  to  testify  on  S.  10, 
which  would  clarify  the  authority  of  the  Attorney  General  to  inter- 
vene or  initiate  actions  involving  institutionalized  persons. 

With  the  Chair's  permission,  I  would  like  to  have  my  prepared  state- 
ment entered  into  the  record,  and  abbreviate  my  remarks  this  morning 
in  the  interest  of  time. 

Senator  Bayh.  Without  objection,  it  will  be  inserted  at  the  end  of 
your  oral  testimony. 

Mr.  Days.  Thank  you. 

I  would  like  to  introduce  the  people  with  me. 

John  Huerta,  Deputy  for  Policy  and  Planning.  Lynn  Walker  is  the 
head  of  the  Special  Litigation  Section  that  handles  our  institutional 
litigation. 

Sitting  in  the  audience  is  Muriel  Morisey  from  my  staff,  who  is 
responsible  for  doing  a  great  deal  of  work  on  my  testimony. 

The  Department  of  Justice  supports  the  provisions  of  S.  10  which 
grant  the  Attorney  General  authority  to  institute  civil  actions  in  Fed- 
eral courts,  to  redress  deprivations  and  constitutional  rights,  and  in- 
tervene in  litigation  where  it  has  been  alleged  that  institutionalized 
persons  are  being  deprived  of  such  rights. 

I  appeared  before  the  subcommittee  on  June  17,  1977,  in  support  of 
S.  1393  which  was  introduced  to  accomplish  that  same  purpose. 

I  also  testified  on  January  24  of  this  year  before  the  Subcommittee 
on  Child  and  Human  Development  of  the  Senate  Committee  on  Hu- 
man Resources  chaired  by  Senator  Alan  Cranston  on  the  subject  of 
abuse  of  children  in  institutions. 

At  that  time  I  suggested  that  this  legislation,  which  would  author- 
ize the  Attorney  General  to  be  an  advocate  for  those  least  able  to  articu- 
late and  seek  redress  for  deprivations  of  their  rights,  provides  one  way 
in  which  the  Federal  Government  can  express  its  concern  that  all 
institutionalized  persons  be  treated  in  a  constitutional  manner. 

Because  that  testimony  details  many  of  the  conditions  that  give 
rise  to  litigation,  I  would  like  to  request  that  it  be  included  in  the 
record  of  this  hearing  as  an  appendix  to  my  present  testimony. 

Senator  Bayh.  Without  objection,  it  will  appear  in  the  record  fol- 
lowing your  oral  testimony. 

Mr.  Days.  The  statement  I  made  in  June  1977  appears  in  the  pub- 
lished report  of  the  5  days  of  hearings  on  S.  1393,  and  I  don't  propose 
to  repeat  all  the  points  that  I  made  at  that  time  here  today. 
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What  I  would  like  to  do  is  update  my  earlier  testimony  in  several 
important  respects. 

I  would  also  like  to  comment,  as  you  have  requested,  on  the  proposal 
made  by  the  National  Association  of  State  Attorneys  General  for  a 
Presidential  Commission  to  study  the  issues  involved  in  the  care  of 
institutionalized  persons,  and  to  recommend  improvements,  including 
proposed  minimum  standards  of  care. 

As  I  stated  in  my  prior  testimony,  the  Department  of  Justice  has 
been  involved  in  litigation  involving  the  riglits  of  institutionalized 
persons  since  1971. 

Nearly  all  of  that  involvement  has  been  through  intervention  or 
participation  as  litigating  amicus  curiae  in  ongoing  private  litigation. 

Our  experience  in  that  litigation  convinced  us  of  two  things :  One, 
that  the  basic  constitutional  and  Federal  statutory  rights  of  institu- 
tionalized persons  are  bein^  violated  on  such  a  systematic  and  wide- 
spread basis  that  Federal  mvolvement  is  warranted;  two,  that  the 
United  States  must  have  the  clear  authority  to  respond  to  serious  de- 
privations of  such  rights  which  have  come  to  our  attention,  regardless 
of  whether  a  suit  has  been  filed  by  private  parties. 

In  my  prepared  testimony  I  discuss,  as  I  have  in  my  past  testimony, 
our  experiences  with  various  institutions  and  our  attempts  to  initiate 
litigation  in  this  area,  the  experiences  we  had  with  the  Solomon  deci- 
sion in  the  fourth  circuit. 

But  I  think  especially  significant  to  the  subcommittee's  considera- 
tion of  this  legislation,  to  follow  up  on  what  you  mentioned  in  your 
statement.  Senator  Hatch,  is  the  fact  that  district  courts  continue  to 
request  the  participation  of  the  United  States  in  institutions'  litiga- 
tion, which  I  believe  demonstrates  a  recognition  by  some  courts  of 
the  significant  contribution  which  we  can  bring  to  these  suits  based 
upon  our  fact-gathering  capability  and  expertise  acquired  through 
our  past  experience  in  litigating  these  complex  issues. 

For  instance,  the  District  Court  for  the  Western  District  for  Ken- 
tucky requested  our  participation  in  a  suit  alleging  unconstitutional 
conditions  of  confinement  in  the  Eddyville  State  Penitentiary,  and 
the  District  Court  for  the  Western  District  of  Texas  has  ordered  our 
participation  in  a  suit  challenging  conditions  of  confinement  for 
approximatel}^  900  inmates  residing  in  the  Bexar  County  Jail. 

The  allegations  in  that  suit  include  serious  overcrowding,  limita- 
tions on  access  to  legal  materials,  and  episodic  outbursts  of  violence. 

We  are  committed  to  continuing  to  participate  in  these  kinds  of 
cases  where  possible. 

However,  this  legislation  proposed  by  S.  10  is  important  in  at  least 
two  significant  ways. 

First,  it  would  provide  the  clear  statutory  authority  which  is 
necessary  so  that  we  can  channel  our  legal  resources  into  addressing 
the  serious  problems  we  know  exist  in  the  kind  of  institutions  covered 
by  the  bill  rather  than  in  litigating  questions  concerning  our  au- 
thority to  be  in  court. 

Second,  the  legislation  would  allow  us  to  allocate  our  resources 
more  effectively,  to  pursue  violations  of  constitutional  rights  where 
no  private  litigation  has  been  brought. 

You  have  asked  that  I  also  address  the  question  of  a  Presidential 
Commission  to  study  the  issue  of  the  care  and  treatment  of  institu- 
tionalized persons. 


14 

I  would  like  to  stress  that  the  Justice  Department  stands  willing 
to  engage  in  consultation  with  officials  whenever  appropriate,  whether 
to  seek  to  avoid  the  necessity  for  litigation  or  to  have  the  full  benefit 
of  their  views  on  the  proper  standards  for  institutional  care  and 
treatment. 

It  is  my  firm  belief,  however,  that  a  study  commission  would  not  in 
any  sense  supplant  the  purposes  of  S.  10  and  H.R.  10  or  obviate  the 
necessity  for  such  legislation. 

These  proposals  are  premised  on  the  conviction  that  litigation  is 
an  appropriate  and  necessary  means  by  which  the  rights  of  such 
persons  may  be  vindicated  and  relevant  statutes  and  constitutional 
provisions  enforced. 

The  legislation  is  not  designed  to  address  the  wide  range  of  legiti- 
mate policy  questions  in  this  area.  Its  purpose  is  to  facilitate  and  set 
guidelines  for  legal  action  when  the  Attorney  General  is  able  to  cer- 
tify that  the  State  official  involved  is  unable  or  unwilling  to  volun- 
tarily redress  alleged  denials  of  the  statutory  or  constitutional  rights 
of  persons  confined  in  institutions. 

The  legislation  limits  the  lawsuits  which  may  be  initiated  to  cases 
of  grave  violations  of  laAv  which  are  systematic  in  nature. 

I  understand  the  proposal  of  the  State  attorneys  general  to  address 
an  issue  not  dealt  with  in  S.  10,  namely  the  extent  to  which  the  care 
of  institutionalized  f)ersons  can  and  should  be  the  subject  of  coordi- 
nated and  rationally  developed  sets  of  national  standards  and  policies. 

Contrary  to  the  apparent  assumption  of  the  proposal's  drafters,  this 
question  had  not  gone  unaddressed. 

The  Department  of  Justice  Task  Force  on  Federal  Standards  for 
Corrections  worked  many  months  to  develop  draft  standards  that  are 
responsive  to  the  rights  and  needs  of  inmates  in  correctional  facilities 
as  well  as  to  the  requirements  of  institutional  security  and 
management. 

In  the  course  of  that  process,  the  task  force  reviewed  prior  standard 
setting  efforts  of  such  organizations  as  the  American  Correctional 
Association,  the  American  Medical  Association,  the  American  Bar 
Association,  and  the  National  Sheriffs  Association. 

The  draft  standards  circulated  widely  last  year  by  the  task  force 
reflected  many  of  the  standards  endorsed  by  these  other  groups. 

The  task  force  has  now  received  and  compiled  the  many  comments 
those  draft  standards  generated. 

A  drafting  committee  of  the  task  force  has  undertaken  a  review  of 
those  standards  in  light  of  these  comments.  At  the  same  time  the 
task  force  is  engaged  in  a  dialog  with  the  American  Correctional 
Association,  so  that  the  Justice  Department  and  the  ACA  can  seek 
mutual  accommodation  on  issues  which  each  has  developed — on  which 
each  has  developed  standards. 

The  Presidential  Commission  on  Mental  Health  with  the  assistance 
of  several  hundred  mental  health  and  other  T)rofessionals  developed 
last  year  a  wide  range  of  recommendations  to  improve  the  delivery 
of  mental  health  care  in  this  country. 

These  are  two  of  the  most  recent  forums  which  generated  intense 
discussion  of  the  issues  most  significant  for  the  care  and  treatment  of 
institutionalized  persons. 
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In  both  instances  the  question  of  human  financial  resources  received 
a  great  deal  of  attention. 

The  Justice  Department  will  continue  to  work  closely  Avith  State 
officials  to  develop  mutually  acceptable  responses  to  the  problems 
highlighted  through  these  exchanges. 

We  also  note  that  both  S.  10  and  H.R.  10  would  require  prelitiga- 
tion  consultation  with  State  officials  about  financial,  technical,  or 
other  assistance  which  may  be  available  from  the  United  States  to 
assist  in  the  voluntary  correction  of  allegedly  illegal  or  unconstitu- 
tional conditions. 

Moreover,  I  question  the  implication  that  the  Presidential  Commis- 
sion is  the  arena  in  which  standards  of  a  constitutional  dimension  may 
be  developed. 

"While  such  a  commission  would  undoubtedly  engage  in  extensive  dis- 
cussion and  investigation  preparatory  to  the  development  of  such 
standards,  the  courts  are  and  will  remain  the  ultimate  arbiters  of  what 
the  Constitution  requires. 

This  fact  is  fundamental  in  evaluating  the  potential  usefulness  of 
the  commission. 

Finally,  without  going  into  any  more  detail  beside  mentioning  it, 
I  think  there  is  a  question  of  cost  since  apparently  this  proposal  would 
require  the  expenditure  of  several  million  dollars. 

For  these  several  reasons  the  Justice  Department  opposes  creation 
of  a  Presidential  study  commission. 

Mr.  Chairman,  I  would  like  to  say  in  closing  that  the  Justice  Depart- 
ment views  this  legislation  as  a  vital  step  toward  insuring  that  the 
Federal  law  enforcement  agency  will  be  able  to  enforce  the  laws  pro- 
tecting institutionalized  persons  with  the  same  vigor  and  with  the  clear 
statutory  authority  under  which  we  can  now  enforce  our  criminal,  anti- 
trust, tax,  and  other  laws. 

I  want  to  thank  you  for  your  long-standing  personal  commitment 
to  this  goal  and  pledge  the  continued  cooperation  of  the  Department 
of  Justice  in  this  effort. 

I  would  be  pleased  to  answer  at  this  time  any  questions  the  chair- 
man or  members  may  have. 

Senator  Bayh.  Thank  you  very  much,  Mr.  Days. 

I  just  want  to  emphasize  the  point  that  you  made  to  make  certain 
I  understood  it  correctly,  because  I  think  this  is  one  of  the  significant 
points  of  concern  that  you  appropriately  addressed. 

You  made  a  distinction  between  what  this  bill  really  is  designed 
to  do  and  what  some  are  concerned  it  might  do,  inasmuch  as  you  made 
the  distinction  between  providing  standards  on  one  side  and  stand- 
ing on  the  other. 

Mr.  Days.  That's  right. 

Senator  Bayh.  The  way  I  understand  it,  certainly  the  thrust  of  this 
bill  is  to  establish  no  standards  for  institutional  conditions;  is  that 
accurate  ? 

Mr.  Days.  That's  right. 

Senator  Bayh.  Basically  it  gives  you  standing. 

Mr.  Days.  It  precludes  the  Attorney  General  establishing  standards. 

Senator  Bayh.  That  is  our  intention.  We  don't  convey  rights  not 
already  present  to  the  citizens  of  this  country,  but  we  feel  strongly 
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if  a  person  has  a  right  and  the  person  is  helpless  to  enforce  those 
rights,  the  right  is  meaningless. 

Could  you  tell  us  quickly,  step  by  step,  how  you  envision  this  would 
work?  Some  of  the  horror  stories  that  are  told  us  by  the  opponents 
of  this  bill,  how  abusive  this  will  permit  the  Federal  Government  to 
be  and  how  much  intervention  there  has  been  and  what  damage  to 
State's  rights  this  has  done. 

Would  you  distinguish,  please,  and  tell  us  how  this  bill  would  work  ? 
Could  you  take  a  case  you  might  feel  would  provide  a  normal  set  of 
circumstances  ?  Step  by  step,  how  would  you  protect  the  State's  rights, 
how  would  you  advise  the  Governor  and  the  people  what  the  problem 
was  ?  So,  we  get  a  quick  feel  of  how  this  works. 

Mr.  Days.  Yes,  Senator. 

Essentially  we  would  operate  in  much  the  same  way  that  we  pres- 
ently operate.  We  receive  approximately  3,000  pieces  of  mail  in  the 
Civil  Rights  Division  each  month,  and  we  also  receive  a  number  of 
calls  and  persons  who  come  to  the  division  to  express  their  concern. 

From  that  correspondence  and  other  communications  we  try  to  sort 
out  which  areas  they  most  reasonably  fall  into  and  some  have  to  deal 
with  conditions  in  institutions. 

That  information  is  provided  to  the  special  litigation  section  of  the 
division.  It  then  looks  at  that  correspondence,  looks  at  information 
about  particular  institutions,  and  where  there  seem  to  be  a  number 
of  concerns  in  institutions,  or  I  might  add  where  we  receive  media  in- 
formation about  conditions  in  a  particular  institution.  It  is  our  prac- 
tice to  ask  the  FBI  to  try  to  pin  down  some  of  the  allegations  to 
determine  whether  there  is  in  fact  any  basis  for  believing  that  there 
have  been  violations  of  constitutional  rights  or  statutes. 

Once  we  receive  the  FBI  reports,  we  try  to  determine  whether  there 
is  indeed  any  basis  for  the  Federal  Government  going  in,  whether 
there  is  systematic  abuse,  or  whether  these  are  periodic  and  individ- 
ualized complaints  that  really  don't  rise  to  the  level  of  institutional 
problems. 

Where  we  think  there  is  an  institutional  problem,  it  is  our  practice  to 
develop  a  litigation  report,  a  recommendation  to  me,  essentially,  and 
one  from  me  to  the  Attorney  General  describing  what  we  think  is 
wrong,  and  a  complaint. 

If,  upon  my  review  of  that  complaint,  I  feel  that  there  is  a  basis  for 
litigation,  then  we  contact  the  institutions  or  the  officials  that  will  be 
involved  in  this  potential  litigation  and  describe  what  we  have  found 
to  be  the  case  and  suggest  that  we  commence  discussions  toward  trying 
to  alleviate  some  of  the  problems  we  found. 

Wliere  those  discussions  fail,  it  is  then  that  we  take  the  next  step 
and  initiate  litigation.  Of  course,  I  am  describing  to  you  a  process 
that  was  much  more  readily  followed  before  the  Solomon  decision 
came  down. 

Since  Solomon^  we  have  been  involved  most  often  in  intervention 
or  as  amicus  in  cases. 

Essentially  it  is  the  same  process.  We  simply  get  to  the  point  where 
we  prepare  an  intervention  pleading  or  an  amicus  pleading  as  opposed 
to  preparing  an  actual  lawsuit,  a  self-initiated  lawsuit. 

This  is  essential  to  the  process  we  have  been  following.  What  S.  10 
does  is  set  out  quite  precisely  and  quite  helpfully  these  steps  so  that 
everyone  understands  what  procedures  we  are  going  to  follow. 
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I  think  there  has  been  from  time  to  time  a  feeling  on  the  part  of 
the  States  that  we  indeed  are  not  interested  in  notifying  State  officials. 

We  are  not  uninterested  in  discussing  these  problems  and  trying 
to  resolve  them.  That  is  contrary  to  fact. 

Nevertheless,  it  has  become  an  attitude  very  much  abroad  appar- 
ently among  the  State  attorneys  general. 

Senator  Bayh.  One  last  question,  and  then  I  will  turn  you  over 
to  my  colleagues. 

You  get  thousands  of  letters. 

Mr.  Days.  Yes. 

Senator  Bayh.  Some  are  meritorious  and  some  are  not.  Let  us 
assume  a  letter  from  Mrs.  X  is  meritorious.  You  examine  that  and 
go  through  the  process  and  conclude  that  it  is  a  really  difficult 
situation. 

Under  Solomon  you  said  you  had  more  clout  than  now.  SoloTrwn 
says  you  can  intervene  or  join  a  case  brought,  but  you  can't  initiate. 
That  is  basically  what  it  is,  I  suppose. 

Mr.  Days.  Yes. 

Senator  Bayh.  Explain  to  me,  please,  why  if  the  problem  is  so 
severe  that  you  feel  the  force  of  the  Federal  Government  should  be 
brought  to  bear  on  it  that  the  aggrieved  party  can't  initiate  the  suit 
herself  so  that  you  can  take  advantage  of  the  rights  that  you  now  have 
under  the  Federal  Rules  of  Civil  Procedure. 

Mr.  Days.  I  think  it  is  important  to  understand  that  in  the  case 
of  a  particular  complaint,  let's  assume  that  an  individual  inmate  or 
a  patient  in  a  mental  institution  is  being  subjected  to  some  type  of 
brutal  treatment.  We  might  decide  to  approach  that  problem  using 
our  criminal  jurisdiction  because  we  find  that  the  violation  is  not 
systematic,  it  is  not  reflective  of  overall  practices  within  an 
institution. 

We  would  go  forward  only  when  it  was  apparent  that  a  particular 
incident  was  reflective  of  more  generalized  deprivations  of  the  rights 
of  people  who  are  confined  in  these  institutions. 

It  has  been  our  experience  that  individuals  are  not  often  capable 
of  initiating  litigation  on  their  own.  They  don't  have  the  full  sense 
of  the  protections  that  are  afforded  them. 

In  the  case  of  the  mentally  ill,  the  retarded,  or  juveniles,  certainly 
they,  by  definition,  lack  competence  to  make  certain  decisions. 

This  litigation  is  extremely  expensive,  if  indeed  it  gets  to  the  liti- 
gation stage.  Experts  are  required.  Investigations  are  required. 

It  assumes  an  enormous  cost,  not  only  in  money,  but  in  human  re- 
sources. It  is  our  feeling  that  where  these  systematic  problems  have 
been  identified,  the  Federal  Government  is  the  most  effective  tool 
for  dealing  with  these  problems  and  we  cannot,  as  the  Senator  said,  as 
a  just  society,  a  society  interested  in  protecting  the  rights  of  all  peo- 
ple, simply  leave  the  remedying  of  these  gross  deprivations  to  indi- 
vidual complainants. 

It  is  unrealistic,  given  our  experience,  to  think  they  will  be  able 
to  do  that. 

Senator  Bayh.  Thank  you. 

Senator  Hatch? 

Senator  Hatch.  Mr.  Days,  you  indicated  in  your  statement  that 
one  of  the  things  you  are  concerned  about  is  that  you  may  not  have 
the  right  to  bring  statutory  violations  into  line  and  that  the  language 
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itself  expressly  says  that  such  persons  who  are  subjected  to  condi- 
tions which  deprive  them  of  rights,  privileges,  or  immunities  secured 
or  protected  by  the  Constitution  of  the  United  iStates — in  other  words, 
your  sole  thrust  would  be  for  constitutional  violations  of  civil  rights. 
That  concerns  you,  as  I  understand  it? 

Mr.  Days.  With  respect  to  prisoners? 

Senator  Hatch.  Yes. 

Mr.  Days.  Yes. 

Senator  Hatch.  What  you  would  like  to  do  is  expand  that.  I  think 
I  can  accurately  state  that  is  the  reason  it's  written  that  way.  We  only 
wanted  to  address  the  constitutional  violations  and  not  open  up  the 
door  at  this  point  to  going  into  statutory  violations.  So  just  to  clarify 
that,  Mr.  Days,  we  might  have  to  tighten  that  language  where  you 
think  there  is  still  a  loophole  there  that  might  be  utilized. 

But  literally,  we  want  to  limit  to  constitutional  violations  at  this 
time  and  there  are  some  very  good  reasons  for  that.  This  bill  will 
never  pass  if  we  don't,  and  I  think  people  want  to  find  out  just  how 
will  this  bill  be  utilized?  Will  this  be  a  form  of  oppression  to  the 
States  and  to  State  institutions  or  will  it  be  used  in  a  reasonable  way  ? 

I  don't  think  anybody  has  any  doubt  in  their  minds  that  you  in- 
tend to  use  it  in  a  reasonable  way.  I  certainly  don't.  You  are  one  of 
the  reasons  why  I  feel  strongly  there  is  legislation  Ave  might  very 
well  need. 

Let  me  ask  you  this: 

The  Justice  Department  submitted  a  memo  to  this  subcommittee 
in  1977  concerning  possible  standards  to  be  used  for  filing  suits  under 
this  legislation. 

Now,  does  this  memorandum  and  these  standards,  proposed  pos- 
sible standards,  do  they  still  represent  the  best  statement  on  this 
matter  from  the  Department?  Could  you  give  the  subcommittee  any 
more  elaborate  definition  of  the  "basic  freedoms"  to  which  you  refer 
with  respect  to  individuals  confined  in  prisons  and  correctional 
institutions  ? 

Mr.  Days.  Are  you  referring  to  my  July  28,  1977  letter? 

Senator  Hatch.  I  believe  that's  right. 

Mr.  Days.  What  I  attempted  to  do,  Senator  Hatch,  in  that  letter 
was  simply  describe  how  the  Department  had  arrived  at  bases  for 
determining  when  suit  should  be  initiated  as  opposed  to  intervening 
in  ongoing  suits  or  playing  an  amicus  role. 

This  was  based  on  the  argument  that  the  Attorney  General  had  an 
implied  constitutional  authority  to  deal  with  such  i^roblems.  I  would 
think  that  while  many  of  these  criteria  would  continue  to  be  appli- 
cable, we  would  have  to  look  very  carefully  at  the  statute  itself  when 
enacted  by  Congress  and  respond  in  light  of  the  clear  congressional 
intent. 

What  I  set  out  in  my  July  letter  reflects  our  concern  for  dealing  only 
with  systematic  violations  of  civil  rights  and  not  with  discrete  viola- 
tions. Our  concern  is  to  deal  with  violations  that  are  of  a  constitutional 
dimension  in  most  instances,  cruel  and  unusual  punishment  under  the 
eighth  amendment,  the  failure  to  provide  treatment  in  some  of  the 
nonpenal  institutions,  the  right  being  regarded  as  granted  by  the  due 
process  law — so  we  are  talking  in  most  instances  about  constitutional 
problems. 
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Now,  there  are  statutes,  particularly  in  the  nonpenal  institution 
context,  where  we  think  we  do  have  a  congressional  mandate  to  go 
forth.  I  don't  understand  S.  10  to  deprive  us  of  that. 

Senator  Hatch.  I  think  that  is  the  intent  of  S.  10. 

Mr.  Days.  With  respect  to  nonpenal  institutions  ? 

Senator  Hatch.  Yes,  sir. 

Let  me  ask  you  this :  Is  it  your  understanding  that  the  Department 
is  empowered  under  S.  10  to  challenge  commitment  statutes  of  the 
States,  or  does  your  authority  issue  only  with  respect  to  those  persons 
already  institutionalized  under  whatever  procedures  exist? 

Mr.  Days.  It  is  our  understanding  that  S.  10  would  apply  to  some 
types  of  commitment  statutes. 

In  other  words,  where  the  commitment  statute  itself  was  clearly 
violative  of  constitutional  rights,  we  think  that  our  authority  under 
S.  10  would  permit  us  to  deal  with  those  statutes. 

We  have  done  that  in  the  past  and  have  played  a  very  important 
role  in  bringing  to  the  attention  of  courts  systematic  violations  of 
constitutional  rights  based  upon  certain  commitment  provisions. 

Senator  Hatch.  There  was  concern  that  a  showing  must  be  made  by 
the  Attorney  General  under  section  2  of  this  legislation  prior  to  initia- 
tion of  suits  including  consultation  with  the  institution,  demonstration 
of  the  public  importance,  et  cetera,  and  that  these  showings  are  not 
also  required  prior  to  involvement  in  suits  as  an  intervenor  in  section  3. 

Do  you  feel  there  is  a  legitimate  concern  that  the  Department  may, 
with  greater  facility,  become  a  primary  plaintiff  under  section  3 
through  indirect  means  ? 

Mr.  Days.  Do  I  understand  your  question  to  be  that  by  intervening 
we  would  be  able  to  assume  a  primary  role  in  ongoing  litigation  and 
not  have  to  address  the  provisions  that  relate  to  the  Attorney  General's 
initiating  litigation  ? 

Senator  Hatch.  Right. 

Mr.  Days.  Well,  Senator  Hatch,  let  me  say  two  things : 

First,  it  has  been  true  that  the  Department  has  intervened  in  cases 
where,  for  a  variety  of  reasons,  the  Government  has  been  left  to 
address  the  terrible  constitutional  problems  that  were  brought  to  the 
attention  of  the  court  initially  by  private  parties  so  that  there  may  be 
instances  in  the  future  when  that  will  take  place,  but  it  wdll  certainly 
not  be  our  intent  to  go  into  a  case  to  assume  primary  responsibility, 
but  simply  to  assist  private  parties  where  we  felt  the  interests  of  the 
United  States  would  be  best  served  by  that  action. 

In  terms  of  negotiation  with  the  State  or  with  the  defendants  in 
cases  where  we  intervene,  it  was  my  understanding  of  S.  10  that  the 
Government  and  the  court  would  look  to  the  Federal  Rules  of  Civil 
Procedure,  would  look  to  rule  24  to  determine  exactly  what  the  pro- 
cedures would  be,  and  what  latitude  would  be  given  to  the  Government 
to  participate  in  that  case. 

I  would  think  that  negotiations  and  dealings  between  the  United 
States  and  the  defendants  in  ongoing  litigation  would  be  very  much 
controlled  by  the  court.  It  would  determine  the  extent  to  which  that 
could  take  place. 

Senator  Hatch.  Section  10  says  nothing  about  the  withdrawal  of 
the  Federal  Government  once  the  problem  is  supposedly  rectified. 
How  could  you  think  that  will  work  ? 
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What  I  would  like  to  not  have  is  a  continual  supervision  by  the 
courts  once  the  minimum  standards  have  been  met  by  the  State  or  by 
the  institution  involved. 

There  is  nothing  said  in  there. 

Do  you  think  we  need  to  add  provisions  within  the  bill  itself  to 
resolve  when  you  should  withdraw  from  any  further  consideration  of 
that  and  when  the  court  should  withdraw  ? 

Mr.  Days.  With  all  due  respect,  I  think  that  issue  is  one  that  Federal 
courts  acldress  every  day.  It  is  not  one  that  is  easily  amenable  to 
statutory  control. 

I  think  the  courts  have  to  look  at  the  situation. 

Senator  Hatch.  You  kind  of  ignore  that  and  stay  away  from  that. 

Mr.  Days.  I  don't  recommend  you  ignore  it.  I  simply  suggest  that 
you  recognize  the  exercise  of  equity  powers.  Federal  courts  have  to 
deal  with  this  very  question  every  day  and  I  think,  by  and  large,  they 
do  a  good  job. 

Senator  Hatch.  As  you  are  well  aware,  there  has  been  a  great  con- 
cern about  the  overextended  nature  of  the  judicial  administration  that 
has  occurred  in  such  cases,  as  the  Boston  school  bussing  cases,  the 
Alabama  prison  situations,  et  cetera ;  but  that  court  is  now  acting  as 
a  superlegislative  or  superexecutive  power  and  governing  by  judiciary 
rather  than  playing  the  role  the  courts  were  originally  set  up  to  play. 

This  is  what  is  concerning  a  lot  of  people,  and  it  is  concerning  them 
about  this  bill. 

Mr.  Days.  I  heard  those  criticisms,  but  I  think  nothing  could  be  a 
clearer  demonstration  of  the  desire  of  Federal  courts  to  get  out  of  the 
business  of  running  institutions,  as  they  have  been  alleged  to  have 
done,  than  what  Judge  Frank  Johnson  did  recently  in  Alabama.  He 
transferred  control  of  Alabama  institutions  to  the  Governor  of  that 
State  upon  petition  of  the  Governor,  and  that  demonstrated  for  the 
first  time  a  commitment  in  that  State  on  the  part  of  the  State  govern- 
ment to  doing  something  about  those  instituions. 

In  a  petition  that  was  filed  4  hours  before  the  court  ruled.  Bob 
James,  Governor  of  Alabama,  asked  that  he  be  given  authority  to  deal 
with  the  problems,  and  4  hours  later.  Judge  Johnson  issued  his  order 
granting  that  request. 

I  think  that  is  a  clear  demonstration  and,  as  you  well  know.  Judge 
Johnson  has  been  a  leader  in  the  field  of  protecting  the  rights  of  in- 
stitutionalized persons. 

Senator  Hatch.  Private  facilities,  according  to  this  bill,  are  ex- 
cluded from  the  purview  of  the  act  unless  persons  are  confined  there 
as  a  result  of  "State  action." 

How  broadly  would  you  think  these  two  words  "State  action" 
should  be  construed  ? 

Does  that  include  just  anything  that  involves  the  State  ?  Does  that 
include  just  licensure? 

Mr.  Days.  It  does  not  include  anything.  It  is  a  concept.  Senator,  as 
you  know,  that  has  been  the  subject  of  the  common  law  process  and 
court  interpretation. 

We  don't  know  in  the  abstract  necessarily  what  constitutes  State 
action.  It  reauires  a  case-by-case  evaluation. 

Senator  Hatch.  I  understand.  But  I  am  asking  you  for  your 
rec  omm  en  d  ation . 
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Mr.  Days.  My  recommendation  is  that  we  abide  by  the  law  as  pres- 
ently written.  I  think  the  Supreme  Court  said,  for  example,  that  mere 
licensure  is  not  the  basis  for  asserting  that  State  action  is  present. 
There  has  to  be  an  intermingling,  an  interactioin  that  is  very  close  and 
continuing  between  a  so-called  private  institution  and  the  State  in 
order  to  invoke  the  provisions  of  the  14th  amendment. 

Senator  Hatch.  As  you  know,  we  have  excluded  nursing  homes 
from  this  particular  legislation  feeling  that  you  want  this  type  of 
authority — ^you  ought  to  have  it  strictly  with  regard  to  State 
institutions. 

On  the  other  hand,  wouldn't  that  be  a  way  you  could  get  into  the 
nursing  homes  if  we  don't  tighten  up  that  language  even  though  that 
is  clearly  not  our  intent  to  allow  you  to  do  that  ?  Because  most  States 
have  something  to  do  with  many  of  the  aged  who  are  in  nursing  homes 
or  others  who  are  in  nursing  homes  ? 

Mr.  Days.  Senator,  I  think  the  language  as  presently  written  is 
adequate  protection  in  that  regard.  I  think  where  the  State  is  involved 
in  more  than  just  licensing  nursing  homes 

Senator  Hatch.  It  is  more  than  licensing.  It  is  paying  for  the  care 
and  treatment,  et  cetera. 

The  State  would  be  much  more  involved  than  mere  licensure.  To 
achieve  the  license  in  a  nursing  home  situation  you  have  to  comply 
with  all  kinds  of  other  State  requisites  in  most  States  that  involve  a 
lot  more  than  licensure. 

We  want  to  exempt  nursing  homes  and  other  purely  private  insti- 
tutions from  this  and  hope  that  the  States  will — and  limit  this  right 
now  and  hope  the  States  will  recognize  their  responsibility. 

I  think  most  States  try  to  do  what  is  right  in  these  areas. 

We  don't  want  and  indiscriminate  Justice  Department  intrusion  in 
State  rights  and  rights  of  individual  citizens  and  owners  of  individual 
private  facilities. 

Mr.  Days,  If  that  is  indeed  the  intent  of  the  legislation 

Senator  Hatch,  It  is  more  than  that. 

With  regard  to  nursing  homes,  they  are  engendered  by  private  funds. 
With  regard  to  State  institutions,  the  State  can  correct  the  difficulties 
because  it  has  the  access  to  the  tax  roll.  The  private  individual  may 
not  and  we  don't  want  to  put  people  out  of  business  because  somebody 
in  the  Justice  Department  may  take  a  bureaucratic  approach  to  these 
problems. 

We  have  seen  that  in  the  past  where  that  has  occurred.  I  am  sure 
that  it  still  is  occurring.  But  certainly  I  don't  believe  under  your 
leadership. 

Mr.  Days,  I  think  that  the  bill  as  presently  drafted  would  get  at  the 
problems  the  Senator  was  just  mentioning. 

Senator  Hatch,  Let  me  show  you  how  bad  it  is.  We  have  the  largest 
private  institution  in  the  world — college  in  the  world  in  Utah  and  in 
Michigan,  for  instance,  Hillsdale  College  is  another  illustration.  HEW 
is  trying  to  find  in  the  words  "State  action"  in  colleges  such  as  Hills- 
dale that  because  students  are  taking  individual  Federal  loans  that  the 
college  became  subjected  to  all  the  Federal  rules  and  regulations, 
many  of  which  would  be  oppressive  to  some  of  these  private 
institutions. 
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Now,  my  question  is :  Do  you  interpret  the  mere  words  "State  ac- 
tion" as  giving  you  athority  to  go  into  other  than  the  institutions  that 
we  clearly  are  trying  to  cover  in  this  manner ;  that  is,  State  institutions 
where  the  State,  through  its  taxing  power,  can  make  the  necessary 
corrections  ? 

Mr.  Days.  I  don't  foresee  any  problem,  Senator.  I  don't  think 

Senator  Hatch.  You  don't  think  you  would  go  beyond  the  actual 
State-financed  institutions,  State-owned  and  financed  institutions? 

Mr.  Days.  That's  correct.  But  let  me 

Senator  Hatch.  You  understand  what  we  are  driving  at. 

Mr.  Days.  Yes.  Let  me  simply  say  that  there  is — I  think  continues 
to  be — a  consideration  which  is  that  if  the  Supreme  Court  were  to 
determine  that  the  State  action  meant  more  than  it  now  means,  I  think 
we  would  be  obligated  to  respond  to  that  determination  of  the 
Constitution. 

I  don't  think  we  would  have  any  other  alternative. 

I  don't  foresee  that  happening  given  the  trend  of  Supreme  Court 
decisions  in  this  area. 

I  might  also  add,  Senator  Hatch,  that  I  am  fully  aware  of  how  peo- 
ple at  school's  like  Brigham  Young  and  Hillsdale  College  feel.  I  spoke 
there  a  few  months  ago  speaking  to  60  presidents  from  those  institu- 
tions and  they  gave  me  quite  an  earful  on  their  problems  with  the  Fed- 
eral Government. 

Senator  Hatch.  I  understand  you  have  had  quite  an  education  from 
those  people,  and  you  have  given  some  education  yourself,  which  is 
very  good. 

If  I  could  just  ask  a  couple  more  questions,  Mr.  Chairman — I  don't 
mean  to  dominate  this,  but  some  of  these  questions  I  have  are  questions 
that  are  important  for  colleagues  who  I  would  like  to  see  help  us  sup- 
port this  legislation. 

Would  you  have  any  objection  to  having  a  provision  put  in  here 
allowing  attorney  fees  to  be  paid  to  successful  State  and  local  govern- 
ment defendants  if  there  has  been  an  officious  overuse  of  this  statute, 
or  whenever  they  win  ? 

Mr.  Days.  If  I  were  forced  to  choose  between 

Senator  Hatch.  You  would  like  not  to,  of  course. 

Mr.  Days.  If  I  had  to  accept  one  or  the  other,  I  would  accept  the 
officious  or  harassing  standard  where  the  Federal  Government  was 
determined  to  have  taken  action  that  was  totally  baseless. 

Certainly  if  you  are  going  to  award  attorney  fees,  it  would  be  based 
on  that  standard.  Not  merely  where  we  thought  we  were  right  and 
were  proven  wrong. 

Senator  Hatch.  One  other  thing.  Where  would  these  suits  be 
brought  ?  Here  in  the  District  of  Columbia  ? 

Mr.  Days.  No  ;  the  suits  would  be  brought  in  the  districts  where  the 
institutions  were  located. 

Senator  Hatch.  Within  the  State  where  the  institutions  were 
located  ? 

Mr.  Days.  Yes. 

Senator  Hatch.  So  you  understand  we  would  like  it  done  that  way. 

Mr.  Days.  Yes ;  I  had  no  other  understanding. 

Senator  Hatch.  For  instance,  I  don't  want  my  people  in  Utah 
being  sued  in  the  District  Court  of  the  District  of  Columbia.  I  want 
them  sued  in  the  District  Court  of  the  State  of  Utah. 
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Presumptively  our  Federal  judges  will  try  to  do  what  is  right  in  the 
situation.  I  think  for  the  most  part  you  found  they  try  to  do  what  is 
right. 

Mr.  Days.  Yes. 

Senator  Hatch.  Now,  as  I  understand  your  earlier  statement,  you 
are  convinced  the  State  commitment  statutes  themselves  can  be  the 
subject  of  negotiation  and  litigation  under  this  bill. 

Mr.  Days.  Yes. 

Senator  Hatch.  You  feel  the  bill  is  broadly  enough  drafted  to  do 
that. 

Mr.  Days.  Yes. 

Senator  Hatch.  OK. 

Thank  you,  Mr.  Chairman. 

Senator  Bayh.  Perhaps  we  should  point  out  that  one  of  the  points 
that  the  Senator  from  tltah  touched  on  is  one  of  the  areas  in  S.  10 
where  we  arrived  at  a  compromise.  Perhaps  none  of  the  parties  to  the 
compromise  are  totally  satisfied,  but  as  part  of  an  effort  at  accommo- 
dation during  the  conmaittee  process,  we  did  separate  out  penal  insti- 
tutions, institutions  in  which  adults  actually  are  incarcerated  as  a 
result  of  criminal  violations,  and  provided  that  the  standard  there 
would  be  rights  guaranteed  under  the  Constitution  only. 

In  other  instances,  an  institution  for  retarded  children,  for  example, 
we  included  the  spectrum  of  rights  of  the  Constitution  and  Federal 
statutes. 

Senator  Simpson  ? 

Senator  Simpson.  Thank  you  for  that  testimony,  Mr.  Days.  It  was 
appropriate,  and  I  appreciate  it. 

I  just  liave  one  question.  It  seems  to  me  that  in  your  testimony,  and 
what  I  am  listening  to  and  my  background  review  of  last  year's  action, 
that  the  key  to  the  bill  is  really  litigation.  Am  I  correct  about  that? 

Mr.  Days.  That's  correct. 

Senator  Simpson.  That  would  seem  to  be  the  essence  of  it. 

What  do  you  see  through  your  budgetary  requirements  as  an  in- 
crease in  budgetary  needs  for  the  battery  of  litigous  counsel? 

Mr.  Days.  When  I  say  litigation  is  the  key,  I  mean,  of  course,  to 
include  everything  that  goes  with  litigation.  That  is,  negotiation  and 
settlement,  resolution  short  of  prolonged  trial  and  so  forth,  and  appeal. 

It  is  our  feeling  that  we  can  operate  on  our  existing  budget  to  simply 
shift  the  resources  from  playing  an  amicus  role  or  intervening  in  cases 
to  a  more  direct  role.  For  example,  in  the  last  year  we  have  either 
intervened  or  played  an  amicus  role  in  five  or  six  cases. 

I  would  think  we  w^ould  be  doing  about  the  same  number  of  cases 
each  year,  but  we  would  be  initiating  these  lawsuits  as  opposed  to  in- 
tervening or  playing  an  amicus  role. 

Senator  Simpson,  Would  you  not  have  to  seek  the  services  of  skilled 
trial  counsel  or  would  you  be  developing  those  within  your 
Department  ? 

Mr.  Days.  T  think  we  have  skilled  trial  counsel.  I  have  just  made 
a  change  in  the  organizational  structure  of  the  Civil  Rights  Division 
to  provide  us  with  what  are  called  five  special  counsels  for  litigation. 
These  are  senior  supergrade  lawyers  who  had  a  great  deal  of  litigation 
experience.  To  the  extent  we  need  their  services,  they  are  available. 
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But  certainly  at  the  line  level  within  the  section  we  have  very  capa- 
ble laAvyers  who  can  handle  these  cases. 

Senator  Simpsots^.  So  it  would  simply  be  a  reallocation  of  talent 
within  the  Department  to  handle  the  increased  litigation  ? 
Mr.  Days.  That's  correct. 
Senator  Simpson.  Thank  you  verj'  much. 
Senator  Hatcfi.  Would  you  yield  for  a  second  ? 
Senator  Thurmond.  Yes,  sir. 

Senator  Hatch.  Is  there  any  reason  why  we  shouldn't  expand  this 
bill  to  take  care  of  Federal  institutions  as  well,  since  we  realize  that 
there  are  some  very  good  examples,  or  should  T  say  very  bad  examples, 
of  abuse  of  civil  rights  in  Federal  institutions  as  well  ? 

Mr.  Days.  I  don't  think  there  are  any  constitutional  barriers  to  your 
doing  that,  but  I  think  in  this  administration  we  have  demonstrated 
a  movement  to  try  to  address  problems  that  exist  within  the  Federal 
system  and  it  would  be  my  suggestion  that  the  Congress  await  the  out- 
come of  that  effort  before  making  your  final  determination  about  in- 
cluding the  Federal  Government  in  these  provisions. 

Senator  Hatch.  The  State  raised  the  argument  don't  you  think  the 
Federal  Government  should  clean  up  its  act  before  coming  after  us? 
My  answer  is  no.  T  think  both  ought  to.  But  I  don't  think  the  Federal 
Government  should  be  exempt.  I  think  it  ought  to  be — it  might  be 
something  we  have  to  consider  in  order  to  help  bring  this  about  to 
make  sure  there  is  an  affirmative  obligation,  which  you  certainly  con- 
sider to  be  affir-mative  now,  of  the  Federal  Government  to  clean  up  its 
own  act. 

Mr.  Days.  Yes. 

Senator  Hatcit.  Let's  go  to  our  ranking  minority  leader  m  the  Ju- 
diciary Committee,  Senator  Thurmond. 
Senator  Thurmond.  Thank  you. 

Mr.  Chairman,  I  am  pleased  to  welcome  IMr.  Days  here  today.  We 
are  glad  to  have  you  with  us.  I  am  especially  pleased  that  I  can  start 
my  participation  "with  an  issue  with  which  I  have  always  had  concern, 
the  well-being  of  institutionalized  persons. 

As  a  legislator,  judge,  Governor,  and  in  my  present  position  as  U.S. 
Senator,  I  have  had  a  keen  insight  into  the  conditions  which  exist  in 
institutions  for  our  retarded,  ill,  elderly,  youthful  offenders,  and 
hardened  criminals.  It  is  with  this  insight  that  I  approach  these  hear- 
ings today  as  well  as  additional  hearings  which  have  been  tentatively 
scheduled  for  February  28.  I  must  admit,  Mr.  Chairman,  I  look  upon 
the  subject  of  these  hearings,  S.  10  and  its  predecessor  S.  1393,  with 
extreme  skepticism.  Wliile  I  agree  that  the  conditions  which  exist  in 
many  institutions  throughout  the  Nation  are  not  the  most  desired,  I 
don't  feel  that  this  legislation  is  an  appropriate  or  effective  remedy 
to  correct  the  problem.  .  i      ji.        + 

Thi^  bill,  if  adopted,  would  add  more  bureaucracies  and  redtape  to 
the  redress  of  grievances  within  the  institutions  and  would  attempt  to 
dictate  to  State  legislatures  spending  priorities  regardless  of  the  need 
in  other  proo-rams.  It  is  not  difficult  to  see  a  paradox  m  the  State  legis- 
latures to  choose  which  programs  within  the  State,  such  as:  teacher 
pay,  health  research,  public  welfare  pi'ograms  to  cut  back  m  order  to 
honor  a  judgment  for  violation  of  the  current  bill. 
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As  a  former  GoA^ernor  and  State  legislator,  I  know  this  is  not  an 
easy  task.  On  the  second  day  of  hearings  we  will  have  further  testi- 
mony of  the  hardships  caused  by  intervention  by  the  Federal  Govern- 
ment to  State  institutions. 

Several  of  my  colleagues  and  I  have  stated  in  the  past  the  basic 
premise  of  this  bill  is  wrong.  It  assumes  that  the  States  have  the  funds 
or  resources  available  to  remedy  bad  conditions  in  institutions,  but 
refuse  to  do  so.  This.  I  don't  believe  is  true.  Most  States  operate  on  a 
budget  that  must  be  balanced  every  year.  A  lesson  which  the  Federal 
Government  should  follow.  Accordingly,  many  programs  don't  re- 
ceive sufficient  funds  to  correct  every  deficiency  or  need  that  exists. 
I  point  out.  however,  that  this  need  does  not  exist  because  of  a  lack 
of  care,  but  due  to  a  lack  of  adequate  funds. 

If  those  who  favor  this  bill  feel  that  help  is  needed,  then  let  that 
help  be  in  the  form  of  additional  funds  for  the  correction  of  these 
deficiencies  instead  of  lawsuits  Avhich  result  in  high  costs  to  the  State 
concerned  as  well  as  the  Federal  Government. 

Now,  what  this  bill  would  do  would  be  to  allow  the  Federal  Gov- 
ernment, the  Justice  Department,  to  intervene  in  a  matter  if  in  its 
judgment  the  conditions  are  not  satisfactory  in  an  institution  and  in 
a  State  of  the  United  States. 

In  the  first  place,  those  are  problems  of  the  State.  Those  aie  not 
problems  of  the  Federal  Government.  I  don't  know  if  the  jurisdic- 
tion of  the  Federal  Government  to  initiate  suits,  and  that  is  what  you 
want  to  do  here,  initiate  suits  to  correct  those  so-called  injustices  down 
in  the  States,  The  States  are  the  ones  that  will  have  to  provide  the 
remedies.  They  will  have  to  appropriate  the  money  from  State  legis- 
latures. The  States  are  responsible.  But  to  have  tlie  Federal  Govern- 
ment intervene  in  the  States  against  the  Avill  of  the  States,  against  the 
will  of  the  State  legislature,  against  the  will  of  the  Governor  of  the 
State,  against  the  will  of  the  people  of  the  State,  is  contrary,  I  think, 
to  our  constitutional  principles. 

In  other  words,  we  have  under  our  Constitution  not  only  the  sepa- 
ration of  powers,  we  have  the  legislative  branch  that  makes  the  law, 
the  executive  branch  that  enforces  the  law,  and  the  judicial  branch 
that  interprets  the  law,  but  we  have  the  so-called  division  of  powers. 
That  is,  the  powers  that  have  been  delegated  by  the  States,  and  origi- 
nally the  States  had  all  the  powers  before  the  Constitution  was  written, 
delegated  by  the  States  to  the  Federal  Government  in  the  Constitu- 
tion, or  in  some  amendment  to  the  Constitution  since  the  adoption  of 
the  Constitution.  So,  you  have  jurisdictions  here.  This  is  a  jurisdic- 
tional question.  If  this  is  a  question  that  belongs  to  the  State,  it  is  up 
to  the  State  to  solve  that  question.. 

I  don't  believe  in  injecting  the  Federal  Government  into  a  State 
problem  just  because  the  State  is  not  doing  its  duty.  I  think  the  State 
ought  to  do  its  duty  and  I  think  the  steps  should  be  taken  in  the  States 
to  make  them  do  their  duty,  if  they  are  not  doing  them. 

AVliile  we  are  soing  to  impose' the  heavy  hand  of  the  Federal  Gov- 
ernment on  the  States  in  a  matter  of  this  kind,  where  I  think  it  has 
no  jurisdiction.  I  think  it  would  be  much  better,  and  s:et  better  results, 
to  follow  another  course,  because  when  the  Federal  Government,  if 
thev  initiate  in  these  cases,  if  they  initiate  action,  then  you  have  the 
Federal  Government  fighting  the  State  government.  That  is  bad  in 
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itself.  I  think  you  are  setting  the  wrong  example  for  the  citizens  when 
one  level  of  government  fights  another.  I  think  that  problems  that 
belong  to  the  State  government  would  have  to  be  solved  at  the  State 
level.  You  have  a  Federal  penitentiary  or  Federal  institution,  then 
I  think  that  the  Federal  Government  should  solve  that.  But  I  don't 
think  the  Federal  Government  should  solve  the  States'  problems  in 
matters  of  this  kind.  So,  I  think  that  you  will  get  much  better  results 
if  the  people  down  in  the  States  attempt  to  solve  these  problems. 

The  news  media  in  the  States  can  help  solve  it  if  they  will,  because 
if  conditions  are  not  right  in  a  penal  institution  or  State  penitentiary 
or  other  place  where  people  are  incarcerated,  then  exposes  those  con- 
ditions. Let  the  news  media  go  in  and  expose  them.  When  that  expo- 
sure takes  place,  I  think  you  will  see  a  reaction.  I  think  you  will  see 
the  people  rise  up  and  say,  why  is  this  institution  not  doing  its  duty 
to  its  citizens  incarcerated  here.  These  institutions,  these  individuals 
who  are  incarcerated  here  are  incarcerated  here  against  their  will  and 
yet  they  are  not  receiving  the  protection.  I  think  exposure  in  the 
State — and  I  favor  that  because  I  want  to  see  these  people  treated 
right — but  I  don't  want  the  heavy  hand  of  the  Federal  Government 
coming  in  and  interfering.  I  think  the  States  ought  to  do  it.  The  people 
in  the  States  I  think  will  do  it  when  they  get  the  facts.  T  think  when 
it  is  brought  to  the  attention  of  the  people  of  the  State,  you  are  going 
to  see  a  public  opinion  begin  to  mold  and  when  public  opinion  molds, 
it  is  like  Abraham  Lincoln  said:  "With  public  opinion,  you  can  do 
anytliing.  Without  it,  you  can  do  nothing."  Public  opinion  is  against 
the  Federal  Government  coming  in  here  in  matters  of  this  kind.  Public 
opinion  will  be  for  correcting  this  situation.  It  can  be  corrected  by 
public  opinion  molding  and  causing  the  legislature  to  take  action 
because  that  is  the  responsibility  of  the  State. 

The  legislature  is  responsible  for  appropriating  the  money.  Of 
course  the  legislature  has  to  consider,  they  have  to  balance  the  need  of 
this  institution  with  the  need  for  education,  health,  and  other  things. 
They  have  to  balance  all  that.  And  I  am  sure  they  do  what  they  think 
is  best  under  the  circumstances.  Still,  that  may  not  be  enough.  It  may 
Inke  public  opinion  to  mold  so  strongly  that  the  legislature  will  pro- 
\i(le  the  funds  even  though  they  think  they  can't,  they  will  provide  the 
funds  to  correct  the  situation. 

I  think  that  is  the  first  thing. 

Now,  I  think  the  next  thing  is,  under  the  present  law,  any  person 
incarcerated  in  the  institution — I  would  like  for  you  all  to  hear  what  I 
am  saying  over  there,  if  you  will — any  person  incarcerated  in  an  insti- 
(ution  can  bring  a  suit.  Anyone  in  a  penal  institution  can  bring  it  and, 
if  he  is  not  competent,  his  legal  guardian  can  bring  it.  And  they  ought 
to  bring  it.  And  they  ought  to  ask  for  relief.  So  if  an  inmate  in  an 
institution  can  bring  suit,  and  even  the  Federal  Government  can  inter- 
vene now  as  amicus  curiae — in  other  words,  the  Federal  Government 
can  come  in  and  join  this  inmate  or  this  legal  guardian  for  the  inmate 
in  a  suit.  They  do  that  now.  But  I  think  that  is  as  far  as  they  ought 
to  be  allowed  to  go. 

So  saying  the  Federal  Government  could  initiate  a  suit,  initiate  a 
suit  by  the  heavy  hand  of  the  Federal  Government  against  the  State 
to  me  is  just  a  wrong  procedure. 

To  let  the  Federal  Government  sue  in  the  States  and  create  that 
bitterness  is  one  reason  you  have  so  much  bitterness  toward  the  Federal 
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Government  today,  is  that  people — I  know  how  they  feel,  because  in 
my  State  I  am  close  to  my  people — they  are  opposed  to  the  Federal 
Government  entering  into  every  facet  of  people's  lives.  They  are  o})- 
posed  to  the  Federal  Government  taking  so  many  steps  that  they  do. 
And  they  favor  less  regulation  and  they  favor  less  Federal  control,  so 
to  speak,  along  that  line. 

Now,  what  can  the  Federal  Government  do?  If  the  Federal  Govern- 
ment wants  to  provide  some  funds,  let  them  do  that  rather  than  bring 
lawsuits.  And  you  have  a  better  feeling  to  help  a  State  that  way  than 
you  will  in  suing  a  State.  When  you  sue  the  State  it  just  means  time 
and  cost  of  attorneys'  fees  and  ill-feeling  and  attorneys'  fees  for  the 
Federal  Government,  attorneys'  fees  for  the  State  government  and 
ill-feeling. 

So  my  judgment  would  be  to  first  expose  the  situation  in  the  State, 
try  to  get  it  corrected  through  public  opinion,  which  I  think  in  90 
percent  of  the  cases  it  could  be  done. 

Next  is  follow  the  present  rights  that  an  inmate  has.  Let  him  bring 
a  suit.  If  the  Federal  Government  wants  to  join  as  amicus  curiae,  they 
now  have  that  right.  But  I  would  say,  third,  if  the  Federal  Govern- 
ment is  not  satisfied  with  what  the  States  are  doing,  maybe  they  can 
provide  some  funds  to  assist  in  that.  I  think  that  would  be  much 
better,  a  much  better  alternative  than  for  the  Federal  Government  to 
sue  and  try  to  force  a  State  and  cause  a  lot  of  bitter  feeling  between 
the  Federal  officials  and  State  officials  and  especially  on  the  part  of  the 
people  of  the  State. 

Now  I  just  have  a  few  questions  here  I  want  to  ask  you.  I  am  just  as 
interested  in  these  inmates  as  you  are.  I  am  just  as  interested  in  these 
people  incarcerated  in  prisons  and  in  mental  institutions  as  you  are. 

When  I  was  Governor,  we  took  steps  to  try  to  alleviate  the  situation 
to  provide  training  for  them,  for  instance,  vocational  training,  teach 
them  a  skill,  so  when  they  get  out,  they  could  make  a  living. 

I  want  to  help  them.  But  there  is  a  proper  way  to  help.  This  is  one 
way  that  you  advocate  you  can  do  it,  but  that  is,  I  don't  think,  the 
best  way. 

I  think  the  best  way  is  the  way  I  have  outlined  it.  Now  I  want  to 
ask  you  this : 

What  is  the  normal  time  for  completion  of  these  cases?  The  way  you 
have  intervened  ? 

Mr.  Days.  I  don't  have  a  quick  answer  to  that  question,  Senator.  All 
I  can  say  is  that  it  depends  upon  the  complexity  of  the  case,  the  re- 
sponse of  the  defendants,  and  the  way  in  w^hich  the  court  handles  the 
matter. 

Some  have  been  resolved  fairly  quickly — for  example,  we  were  in- 
volved in  litigation  against  some  county  jails,  parish  jails,  in  Louisiana 
in  which  we  were  able  to  work  out  the  problems  within  a  space  of 
several  months. 

In  other  situations,  the  litigation  has  gone  on  for  quite  a  long  time. 
But  I  would  suggest  to  the  Senator  that  that  delay  or  continuation  has 
been  in  every  instance  the  result  of,  in  my  estimation,  the  States  beat- 
ing a  dead  horse  in  the  courts. 

That  is,  w^here  cases  had  gone  to  the  Supreme  Court,  had  gone  to 
the  court  of  appeals  and  issues  had  been  resolved. 

Nevertheless,  the  States  were  back  3  months  later  raising  the  same 
issues. 
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I  think  that  that  type  of  use  of  the  judicial  system  has  caused  undue 
delay  in  some  of  these  cases.  Not  the  role  of  the  Federal  Government. 

Senator  Thuumond.  In  the  statement  you  just  made,  there  is  an- 
other reason  you  shouldn't  do  it.  There  is  a  better  way  to  do  it.  Because 
the  States  feel  like  the  Federal  Government  shouldn't  be  dictating  to 
them  what  to  do,  how  to  run  their  business. 

AVhy  should  the  Federal  Government  do  it  ?  Now  isn't  it  a  matter  of 
fact  that  these  cases  have  lagged  on,  most  of  them,  for  years?  Some  of 
them  have  been  going  since  1972  and  1973,  and  haven't  been  finished 
yet. 

Mr.  Days.  Senator,  that  is  correct.  I  am  not  here  today  to  suggest 
to  you  or  the  other  Senators  or  to  the  Senate  at  large  that  litigation 
is  the  answer  to  all  our  problems.  It  is  simply  one  tool  that  can  be 
used  in  connection  with  others,  including  funding,  including  guidance, 
including  negotiation,  to  deal  with  these  problems.  It  is  not  the  only 
answer.  I  am  not  suggesting  that  to  you. 

Senator  Thurmond.  Even  though  you  have  intervened,  you  haven't 
gotten  results.  It  took  you  years,  and  in  most  cases  it  is  not  finished 
yet. 

You  may  have  settled  one  or  two  little  jail  cases,  but  I  mean  as  a 
whole  you  haven't  got  results.  Because  public  opinion  is  not  with 
you. 

Mr.  Days.  That  is  not  accurate,  Senator. 

Senator  Thurmond.  Public  opinion  is  not  with  you.  It  is  not  with 
you  on  the  part  of  the  people  in  the  States.  When  you  go  against  the 
public  opinion  of  the  people  of  the  States,  you  are  going  to  have  a 
difficult  role  to  follow. 

Wliat  steps  has  the  Justice  Department  taken  in  the  past  to  coor- 
dinate with  other  Federal  agencies  to  provide  technical  assistance  to 
State  institutions  as  would  be  required  if  this  bill  is  adopted  ? 

By  this,  I  mean  is  there  a  regular  mechanism  for  this  type  of  flow 
between  the  Justice  Department  and  State  agencies  ? 

Mr.  Days.  There  has  not  been  a  regular  flow  because  of  the  tenuous 
nature  of  our  authority,  but  indeed  we  have  worked  with  HEW  to 
provide  funds  to  the  institutions  for  mentally  ill  and  mentally 
retarded. 

We  have  worked  with  the  Bureau  of  Prisons  in  terms  of  assistance 
to  State  penal  institutions.  We  have  worked  Avith  other  private  agen- 
cies to  provide  some  type  of  guidance.  It  is  our  full  intention  to  con- 
tinue under  this  legislation  to  assist  States  and  institutional  officials 
in  dealing  with  these  problems. 

Senator  Thurmond.  Do  you  feel  the  problem  that  exists  in  State 
institutions  is  one  of  a  lack  of  funds  or  lack  of  appropriate  care  on 
the  part  of  State  officials  ? 

Mr.  Days.  I  think  often  it  is  a  combination.  I  miglit  say  that  in 
many  institutions  where  we  have  been  involved,  the  officials  had 
wanted  to  correct  the  offending  conditions,  but  they  have  found  their 
voices  falling  on  deaf  ears  in  their  State  legislatures  when  they  asked 
other  State  officials  to  help  them  out. 

In  other  cases  we  have  found  callous  disregard  for  the  conditions 
of  people  that  are  institutionalized,  where  there  have  been  beatings 
and  rapes  of  inmates  and  patients  and  where  there  have  been  all  kinds 
of  abusive  actions  taken  by  people  who  are  supposed  to  be  protecting 
those  who  are  in  these  institutions. 
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Senator  Thurmond.  Did  you  advise  those  individuals  to  bring  a 
suit  and  you  could  join  them  as  amicus  curiae,  couldn't  you? 

:Mr.  Dats.  Senator,  with  all  due  respect,  advising  a  mentally  re- 
tarded child  that 

Senator  Thurmond.  Well,  the  legal  guardian. 

Mr.  Days.  I  would  simply  say  that  where  we  have  found  problems 
of  a  systematic  nature,  we  have  not  thought  it  realistic  to  advise  one 
person  in  that  institution  to  assume  the  burden  of  suing  on  behalf  of 
everyone  who  was  or  had  been  incarcerated  or  confined  in  those 
institutions. 

Senator  Thurmond.  Section  1  of  the  bill  provides  for  intervention 
in  the  State  institutions  for  conditions  which  are  egregious  or  fla- 
grant. Upon  intervention  by  the  Justice  Department,  will  an  attempt 
be  made  to  bring  the  conditions  better  than  egregious  or  flagrant  to 
the  most  desired  condition  ? 

At  what  point  does  the  Justice  Department  in  its  oversight  of  in- 
stitutions end  ? 

Mr.  Days.  I  think  the  answer  to  that  question  is  with  the  courts. 
If  the  condition  is  egregious  or  flagrant  and  involves  wanton  conduct, 
as  the  language  of  the  bill  indicates,  then  the  courts  will  have  to 
determine  to  what  extent  remedies  are  needed  to  deal  with  those 
problems.  The  courts  have  a  great  deal  of  experience  in  fitting  reme- 
dies to  the  nature  of  the  violation. 

I  think  they  will  be  able  to  handle  this  problem.  So  it  is  not  up  to 
the  Federal  Government,  it  is  not  up  to  the  Justice  Department  to 
make  those  final  determinations. 

Senator  Thurmond.  In  Nebraska,  the  State  legislature  appropriated 
money  for  two  living  units  at  the  Beatrice  State  Development  Center. 
However,  the  expenditure  of  this  money  was  enjoined  by  a  Federal 
court  at  the  request  of  the  Justice  Department. 

Is  this  true,  Mr.  Days  ? 

Mr.  Days.  It  is  partially  true,  Senator. 

Senator  Thurmond.  What  were  the  circumstances  surrounding  this  ? 
Who  made  this  determination  ?  By  this,  I  mean  was  the  Justice  De- 
partment assisted  by  professionals  in  the  field  of  mental  retardation? 

Mr.  Days.  Senator,  in  that  case  the  State  had  agreed  to  the  estab- 
lishment of  an  expert  panel  to  make  determinations  with  respect  to 
how  the  unconstitutional  conditions  at  the  Beatrice  Homo  could  be 
remedied.  Instead  of  waiting  for  the  results  of  that  panel's  report  or 
instead  of  letting  the  court  detennine  the  extent  to  which  that  panel's 
report  was  adequate,  the  State  went  ahead  to  make  what  it  -felt  were 
appropriate  determinations. 

It  was  our  feeling  that  that  violated  the  terms  of  the  consent  decree. 
The  procedure  was  that  the  court  would  be  alloAved  to  see  and  act  on 
the  panel's  report.  We  thought  that  the  State  was  acting  in  derogation 
of  that  agreement. 

That  is  how  the  situation  that  you  described  came  about. 

Senator  Bayh.  Could  we  suspend  judgment  so  we  can  get  a  new 
tape  in  the  machine  ? 

Senator  Thurmond.  Did  the  mental  retardation  officials  in  Nebraska 
disagree  with  your  assessment  of  tlie  situation  ? 

Mr.  Days.  I  am  not  in  a  position  to  answer  that  question,  Senator. 
T  assume  that  there  might  be  some  people  who  disagreed  with  it,  but 
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we  are  talking  about  an  agreement  entered  into  by  the  State  of 
Nebraska,  approved  by  a  court,  and  we  were  simply  asking  the  State 
to  abide  by  its  agreement. 

Senator  Thurmond.  At  least  the  Governor  of  that  State,  who  has 
now  become  a  U.S.  Senator,  feels  very  strongly  about  it,  about  what 
happened  out  there,  and  the  way  the  FederarGovernment  handled  it. 
That  is  the  reason  he  is  coming  in  to  testify  in  a  few  days  about  this 
matter. 

Mr.  Days.  I  feel  strongly  about  it  also,  sir. 

Senator  Thurmond.  So  you  can  understand  how  angry  you  are 
making  people  and  officials  down  in  the  States  feel  when  this  matter 
could  be  handled  in  another  way  and  would  get  better  results. 

Mr.  Days.  I  have  a  personal  experience  with  the  Nebraska  case. 
It  was  one  of  the  first  issues  I  had  to  deal  with  when  I  came  to  Wash- 
ington. I  personally  talked  to  the  attorney  general  of  the  State  of  N(  - 
braska  trying  to  seek  some  way  of  resolving  that  problem  short  of 
continuing  this  litigation. 

I  have  to  report  to  you  that  I  didn't  find  a  very  welcome  response. 
There  Avas  no  interest  in  talking  to  me  and  trying  to  work  out  this 
problem.  Here  we  find  ourselves  2  years  later  trying  to  deal  with  the 
problem  that  the  State  had  when  I  got  here,  agreed  to  remedy. 

Senator  Thurmond.  Who  do  you  think  is  more  familiar  with  the 
problems  of  the  people  in  Nebraska  ?  The  Governor,  the  man  elected 
by  the  people  out  there,  or  you,  an  outsider  who  comes  in  trying  to 
tell  him  Avhat  to  do  ? 

Mr.  Days.  The  record  speaks  for  itself.  The  record  was  of  gross 
deprivations  in  that  institution. 

Senator  Thurmond.  It  is  conceivable  that  as  a  result  of  the  suit 
brought  under  the  authority  of  this  legislation,  the  State  legislature 
would  be  asked  to  appropriate  funds  to  finance  whatever  corrections 
are  mandated. 

Mr.  Days,  what  would  be  the  remedy  to  the  Justice  Department  if 
the  State  legislature  refused  to  appropriate  any  funds  ? 

Mr.  Days.  Courts  have  addressed  issues  of  this  kind  and  it  is  my 
understanding  and  my  recollection  that  it  has  never  been  put  to  an 
ultimate  test. 

As  I  read  the  Constitution,  Federal  courts  have  the  authority  to 
direct  that  funds  be  appropriated  to  remedy  a  violation  of  the 
Constitution. 

■  Senator  Thurmond.  I  would  like  to  see  that  citation,  if  you  have 
one,  where  the  Federal  Government  has  the  right  to  direct  the  States 
to  tax  themselves  and  do  things. 

Mr.  Days.  In  Millil-en  v.  Bradley,  the  Supreme  Court  decided  with 
respect  to  desegregation  that  the  State  and  city  of  Detroit  were  re- 
quired to  ar)propriate  funds  to  remedy  segregation  in  the  district. 

Senator  Thurmond.  Suppose  the  legislature  still  refuses?  Will  you 
put  them  all  in  jail? 

]\fr.  Days.  We  are  talking  about  anarchy. 

Senator  Thurmond.  I  am  asking  you  a  frank  question.  Suppose 
some  judge  mandates  the  legislature  of  Nebraska  or  any  other  State 
to  do  this  and  they  refuse  to  apnropriate  the  funds? 

Mr.  Days.  T  think  they  could  be  held  in  contempt  -of  court  and  pun- 
ished; yes.  I  think  that  is 
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Senator  Thurmoxd.  You  would  put  the  whole  legislature  in  jail? 

Mr.  Days.  I  wouldn't  think  Ave  would  have  to  do  that. 

Senator  Thurmond.  Don't  you  see  the  very  thing  I  am  talking  to 
you  about,  that  I  am  trying  to  bring  to  your  attention?  That  what 
you  are  doing  is  one  way  to  proceed,  but  "it  is  not  the  best  way.  It  is 
not  the  most  tactful  way.  It  is  not  the  most  diplomatic  way.  It  is 
not  the  way  that  will  bring  reason  and  common  sense  and  cooperation 
on  the  part  of  the  people  of  the  State. 

Thank  you  ver}'  much. 

Thank  you,  Mr.  Chairman. 

Senator  Hatch.  Mr.  Chairman,  may  I  just  ask  you  to  yield  for  a 
second  ? 

Senator  Bayii.  Sure. 

Senator  Hatch.  I  have  to  leave,  Mr.  Days,  so  I  just  wanted,  before 
I  did  leave,  to  pay  you  a  particular  compliment  from  my  State. 

As  you  know,  our  State  attorney  general  thinks  this  is  unconstitu- 
tional, our  bill.  He  happens  to  be  a  close  friend  and  I  think  a  great 
deal  of  him,  and  he  is  a  very  good  lawyer. 

But  just  for  your  information,  he  wrote  me  a  letter  dated  January 
30, 1979 : 

Dear  Orrin  :  We  thought  you  might  be  interested  in  knowing  that  some  of 
the  horror  stories  about  the  Department  of  Justice  are  unfounded.  My  staff 
reports  that  their  contacts  with  the  Department  of  Justice  have  demonstrated  a 
very  cooperative  attitude  by  botli  attorneys  and  experts  employed  by  the  De- 
partment in  finding  reasonable  solutions  to  the  problems  involved  in  prison 
situations.  While  we  have  grave  reservations  as  to  the  advisability  of  the  legis- 
lation now  embodied  in  Senate  bill  10,  much  of  our  concern  has  been  removed 
because  of  the  exiierience  we  have  had  in  the  ongoing  prison  litigation.  We 
would  hoi>e  that  our  experiences  would  be  typical  of  the  spirit  of  this  legislation. 
We  still  don't  believe  it  is  Constitutional. 

[Laughter.] 

Senator  Hatch.  I  might  add  he  said  some  of  the  horror  stories 
about  the  Department  of  Justice  are  unfounded. 

Mr.  Days.  It  was  clearly  a  letter  for  good  lawyers.  [Laughter.] 

Senator  Hatch.  Then  he  said :  "Enclosed  is  a  report  that  was  just 
sent  to  the  Federal  District  Court,"  signed  by  your  two  counsels  and 
the  two  assistant  attorneys  general. 

Now  all  I  am  saying  is  that  our  experience  in  our  State,  where  your 
office  has  brought  to  bear  some  of  the  ideas  that  you  have,  has  been 
a  pleasant  one,  has  been  a  worthwhile  one.  I  want  to  compliment  you 
for  that. 

Mr.  Days.  Thank  you. 

Senator  Hatch.  I  think  what  worries  many  people,  including  my 
senior  colleague,  and  many  Senators  here,  is  that  we  might  not  have 
Mr.  Davs  in  the  future  in  this  position.  It  worries  me.  I  don't  want  to 
see  the  States  oppressed  with  this  bill. 

On  the  other  hand,  if  we  don't  do  something  about  some  of  these 
problems,  nobody  will.  That  is  what  bothers  me.  That  is  the  pivotal 
reason  for  my  cosponsorship  of  this  bill. 

In  any  event,  I  wanted  you  to  have  at  least  the  benefit  of  our  State 
attorney  general's  feelinsf  that  you  and  your  office  have  conducted 
yourselves  very,  very  well  in  this  matter  involvinir  Utah  and  they  have 
cooperated  with  you  because  they  reco.qrnized  that  you  pointed  out 
some  problems  that  need  to  be  corrected. 
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So,  with  that,  Mr.  Chairman,  I  am  going  to  have  to  leave. 

Senator  Thurmond.  May  I  say  just  a  word? 

Senator  Bayh.  Surely. 

Senator  Thurmond.  I  just  want  to  say  that  it  is  not  denied  that  in 
some  States  there  probably  are  some  conditions  that  need  correcting. 
I  want  to  see  them  corrected.  But  I  want  to  follow  the  best  way  to 
do  it. 

What  I  have  suggested  to  you,  I  think,  would  be  the  best  way  to  do 
it.  I  am  convinced  that  where  there  are  conditions  that  are  bad,  steps 
should  be  taken.  But  I  think  the  States  should  take  them. 

I  think  when  they  are  exposed  and  I  think  when  the  legal  guardians 
of  those  incarcerated  would  pursue  the  steps,  they  can  get  them  cor- 
rected without  bringing  in  the  Federal  Government. 

I  think  you  create  anger,  distrust,  you  create  anxiety,  and  you  create 
an  ill  feeling  when  you  bring  in  the  Federal  Government  to  do  things 
that  the  State  ought  to  do,  and  under  the  Constitution  I  think  have 
responsibility  to  do. 

I  agree  with  the  distinguished  attorney  general  of  the  State  when 
he  said  he  felt  that  this  bill  is  constitutional. 

Senator  Bath.  Thank  you  very  much,  Mr.  Days. 

We  appreciate  your  helping  us. 

Mr.  Days,  we  appreciate  the  cooperation  you  and  your  staff  have 
given  this  committee  on  an  onsfoinG:  basis.  With  all  the  problems  that 
come  before  this  committee,  these  are  ones  we  share  joint  responsibility 
with,  with  you  and  your  staff. 

Mr.  Days.  Thank  you. 

[The  prepared  statement  submitted  by  Mr.  Days,  his  testimony 
before  the  Committee  on  Human  Eesources  and  a  letter  to  Senator 
Bayh  on  S.  10  follow :] 

Prepared  Statement  of  Hon.  Drew  S.  Days,  III 

I  am  pleased  to  appear  before  the  Subcommittee  to  testify  on  S.  10  which 
would  clarify  the  authority  of  the  Attorney  General  to  intervene  or  initiate 
actions  involving  institutionalized  persons. 

The  Department  of  Justice  supports  the  provisions  of  S.  10  which  grant  the 
Attorney  General  authority  to  institute  civil  actions  in  federal  courts  to  redress 
deprivations  of  constitutional  rights,  and  to  intervene  in  litigation  where  it  has 
been  alleged  that  institutionalized  persons  are  being  deprived  of  such  rights.  I 
appeared  before  the  Subcommittee  on  June  17,  1977,  in  support  of  S.  1393  which 
was  introduced  to  accomplish  that  same  purpose.  I  also  testified  on  January  24 
of  this  year  before  the  Subcommittee  on  Child  and  Human  Development  of  the 
Senate  Committee  on  Human  Re.sources,  chaired  by  Senator  Alan  Cranston,  on 
the  subject  of  abuse  of  children  in  institutions.  At  that  time,  I  suggested  that 
this  legislation,  which  would  authorize  the  Attorney  General  to  be  an  advocate 
for  those  least  able  to  articulate  and  .'•eek  redress  for  deprivations  of  their 
rights,  provides  one  way  in  which  the  federal  government  can  express  its  con- 
cern that  all  institutionalized  persons  be  treated  in  a  constitutional  manner. 
Because  that  testimony  details  many  of  the  conditions  that  give  rise  to  litigation 
I  would  like  to  requcit  that  it  be  included  in  the  record  of  this  hearing  as  an 
appendix  to  my  ])resent  testimony. 

The  statement  which  I  made  in  June,  1977  appears  in  the  publi.shed  renort  of 
the  five  days  of  hearings  on  S.  1393,  and  I  do  not  propose  to  repeat  all  of  the 
points  which  T  made  at  that  t'me  here  todav.  What  I  would  like  to  do  is  bring 
the  subcommittee  up  to  date  on  some  of  the  developments  in  our  litisation  which 
have  taken  place  subsequent  to  my  appearance  and  to  address  an  important  wav 
in  which  S.  10  is  different  from  the  version  of  S.  1393  about  which  I  testified. 
I  would  also  like  to  comment,  as  you  have  requested,  on  the  proposal  made  by 
the  National  Association  of  Attorneys  General  for  a  Presidential  Commission  to 
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study  the  issues  involved  in  tlie  care  of  institutionalized  persons  and  to  recom- 
mend improvements,  including  proposed  minimum  standards  of  care. 

As  I  stated  in  my  prior  testimony,  the  Department  of  Justice  has  been  involved 
in  litigation  involving  the  rights  of  institutionalized  persons  since  1971.  Nearly 
all  of  that  involvement  has  been  through  intervention  or  participation  as  litigat- 
ing amicus  curiae  in  on-going  private  litigation.  Our  experience  in  that  litigation 
convinced  us  of  two  things :  one.  that  the  basic  constitutional  and  federal 
statutory  rights  of  institutionalized  persons  are  being  violated  on  such  a  sys- 
tematic and  widespread  basis  that  federal  involvement  is  warranted,  and  two, 
that  the  United  States  must  have  the  clear  authority  to  respond  to  serious  dep- 
rivations of  such  rights  which  come  to  our  attention,  regardless  of  whether  a 
suit  has  been  filed  by  private  parties. 

In  recognition  of  those  needs  we  instituted,  in  1976,  three  suits  against  insti- 
tutions in  which  our  investigations  had  produced  evidence  that  unconstitutional 
conditions  existed.  Two  of  those  suits  concerned  state  institutions  for  mentally 
ill  and  mentally  retarded  citizens,^  and  the  third  involved  a  large  county  jail." 
In  all  three  of  those  cases,  the  district  court  dismissed  our  complaint  on  the  basis 
that  the  United  States  does  not  have  the  right  to  bring  suits  to  redress  depriva- 
tions of  the  constitutional  rights  of  institutionalized  persons  absent  specific  statu- 
tory authority.^ 

The  Solomon  decision  which  involves  the  Rosewood  State  Hospital  in  Maryland 
was  affirmed  by  the  court  of  appeals  and  the  Maitson  case,  involving  the  Boulder 
River  State  Hospital  in  Montana  has  been  argued  and  is  pending  before  the 
court  of  appeals  in  the  Ninth  Circuit.  Defendants  have  cited  the  decision  in 
Solomon  as  authority  for  motions  to  dismiss  the  United  States  as  plaintiff-in- 
tervenor  in  several  cases.  We  have  been  successful  in  defeating  most  of  those 
motions.*  However,  one  district  court  has  suggested  that  the  United  States  lacks 
the  requisite  standing  to  intervene  in  an  on-going  private  suite.^ 

Especially  significant  to  the  subcommittee's  consideration  of  this  legislation 
is  the  fact  that  district  courts  have  continued  to  request  the  participation  of  the 
I'nited  States  in  institutions  htigation,  which  I  believe  demonstrates  a  recogni- 
tion by  some  courts  of  the  significant  contribution  which  we  can  bring  to  these 
suits  based  upon  our  fact-gathering  capability  and  expertise  acquired  through 
our  past  experience  in  litigating  these  complex  issues.  For  instance,  the  district 
court  for  the  Western  District  of  Kentucky  requested  our  participation  in  a  suit 
alleging  unconstitutional  conditions  of  confinement  in  the  Eddyville  State  Peni- 
tentiary," and  the  district  court  for  the  We.stern  District  of  Texas  ordered  our 
participation  in  a  suit  challenging  conditions  of  confinement  for  approximately 
900  inmates  residing  in  the  Bexar  County  Jail.''  The  allegations  in  that  suit  in- 
clude serious  overcrowding,  limitations  on  access  to  legal  materials,  and  episodic 
outbursts  of  violence. 

We  are  committed  to  continuing  to  participate  in  these  kinds  of  cases  where 
possible.  However,  this  legislation  proposed  by  S.  10  is  important  in  at  least 
two  significant  ways.  First,  it  would  provide  the  clear  statutory  authority  which 
is  necessary  so  tliat  we  can  channel  our  legal  resources  into  addressing  the 
serious  problems  which  we  know  exist  in  the  kinds  of  institutions  covered  by 
the  bill  rather  than  in  litigating  questions  concerning  our  authority  to  be  in 
court.  Second,  the  legislation  would  allow  us  to  allocate  our  resources  more 
effectively  to  pursue  violations  of  constitutional  rights  where  no  private  litiga- 
tion has  been  brought. 


1  United  States  v.  Solomon,  419  F.  Supp.  358  (D.  Md.  lf>76),  nff'd.  56.3  F.  2d  1121  (4th 
Cir  1977);  United  States  v.  Mattson,  No  CV74-138-BU  (D.  Mont),  appeal  argued 
November  8.  1978,  No.  76-3.568  (9th  Cir.). 

2  United  States  v.  EIrod.  C.A.  No.  76-C-4768  (N.D.  111.) 

3  In  EIrod,  the  court  did  not  dismiss  that  portion  of  the  suit  which  was  brought  to 
eliminate  sesrresration  of  inmates.  However,  a  motion  to  dismiss  on  the  basis  that  the  insti- 
tution no  lonsrer  receives  federal  financial  assistance  is  pendinsr. 

*  See  e.(7  ,  Horacek  and  United  States  v.  Exon,  C.A.  No.  72-L-299  (E.D.  Neb..  January  4. 
1977)  :  Rone  and  United  States  v.  Fireman.  C.A.  No.  75-355A  (N.D.  Ohio.  December  29, 
1977)  ;  Garritu  v.  Thomson.  Civ.  No.  78-116  (D.  N.H.,  November  29,  1978)  :  Adams  v. 
Matins.  Civ.  No.  74-705  (M.D.  Ala..  Februarv  28.  1978)  :  Halderman  v.  Pennhurst.  Civ. 
No.  74-1.34.5  (E.D.  Pa.,  November  30,  1976),  appeals  pending,  Nos.  78-1490,  78-1564  and 
78-1602   (.3d  Cir.). 

^Alexander  v.  Hall.  C.A.  No.  72-209  (D.  S.C,  June  12,  1978).  The  court  had  held 
prior  to  Solomon  that  the  United  States  had  the  authority  to  intervene  because  it  had 
autlioritv  to  initiate  a  separate  suit. 

9  Kendrick  v.  Carroll.  C.A.  No.  C-76-0079P(J)   (W.D.  Ky.). 

■'  Devonish  v.  HaucTc,  C.A.  No.  SA  73-CA-59  (W.D.  Tex.). 
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CONDITIONS    IN    INSTITUTIONS 

When  I  appeared  before  the  Subcommittee  approximately  a  year  and  a  half 
ago,  I  described  in  great  detail  the  conditions  which  have  come  to  light  in  many 
of  the  cases  in  which  we  have  been  involved.  Indeed,  the  published  record  of 
the  hearings  on  S.  1393  in  the  summer  of  1977  is  full  of  factual  accounts  which 
provide  support  for  the  need  for  this  legislation.  I  spoke  then  of  life-threatening 
situations  in  prisons  and  mental  health  facilities  in  a  number  of  different  states 
such  as  physical  abuse  of  residents  and  gross  neglect  of  basic  medical  needs — 
conditions  under  which  no  person  in  the  United  States  should  be  forced  to  exist. 

Let  me  share  with  you  some  examples  from  a  case  which  was  decided  in  De- 
cember 1977  by  the  court  in  the  Eastern  District  of  Pennsylvania  concerning 
the  Pennhurst  State  School  and  Hospital,  a  large  residential  institution  for 
the  mentally  retarded.®  I  personally  argued  before  a  panel  of  the  United  States 
Court  of  Appeals  for  the  Third  Circuit  on  January  9th  of  this  year  that  the 
evidence  introduced  at  the  thirty-two  day  trial  amply  supported  the  district 
court's  findings  of  unconstitutional  conditions  of  confinement. 

The  court  found  that  physical  restraints  are  used  excessively  because  of  staff 
shortages,  and  that  these  restraints  are  potentially  physically  harmful  and 
have,  in  fact,  caused  injuries  and  at  least  one  death.  Dangerous  psychotropic 
drugs,  besides  general  lethargy,  include  hypersensitivity  to  sunlights,  inability 
rather  than  for  treatment  or  habilitative  purposes.  The  side  effects  of  such 
drugs,  besides  general  lethargy,  include  hypersentitivity  to  sunlights,  inability 
to  maintain  balance,  and  a  gum  condition  marked  by  inflammation,  bleeding 
and  increased  growth. 

The  court  concluded  that  this  large,  isolated  institution  which  had  been  in 
use  since  1908  was  an  inappropriate  and  inadequate  facility  for  the  habilitation 
of  retarded  persons  when  judged  in  light  of  the  presently  accepted  professional 
standards  of  care.  I  think  it  is  significant  to  note  the  court's  finding  that  al- 
though the  state  legislature  had  in  November  1970  appropriated  $21  million  for 
the  purpose  of  planning,  designing  and  constructing  community-based  facilities 
which  would  enable  900  Pennhurst  residents  to  be  transferred  to  a  more  appro- 
priate environment,  seven  years  later  only  37  residents  had  directly  benefitted 
from  the  legislation.  Equally  significant  is  the  court's  finding  that  such  com- 
munity-based facilities  are  in  the  long  run,  less  expensive  to  operate  than  large 
facilities  such  as  Pennhurst.® 

PRESUIT    REQUIREMENTS 

We  are  all  well  aware  that  one  of  the  most  difficult  aspects  of  determining 
the  appropriate  Federal  role  in  addressing  the  care  and  treatment  of  persons 
responsibilities  and  authorities.  Our  Federal  system  and  equity  both  demand 
in  state  institutions  is  the  inherent  balancing  of  competing  state  and  federal 
that  appropriate  state  officials  have  an  adequate  opportunity  to  correct  alleged 
conditions  before  they  are  named  as  defendants  in  a  lawsuit  instituted  by  the 
Federal  law  enforcement  agency.  For  this  reason,  the  Justice  Department  sup- 
ports the  inclusion  of  provisions  such  as  those  in  S.  10  that  require  not  only 
notice  to  appropriate  state  officials,  but  also  the  opportunity  to  correct  the  al- 
leged conditions.  I  can  assure  you  that  if  such  legislation  is  enacted,  the  Depart- 
ment will  take  very  seriously  its  duty  to  comply  with  these  provisions.  More- 
over, the  Attorney  General's  auuthority  to  file  suits  such  as  those  contemplated 
by  this  legislation  must  be  tempered  with  a  guarantee  that  the  force  of  the 
Federal  government  will  be  reserved  for  those  circumstances  where  the  viola- 
tions of  rights  are  grave  in  nature  and  so  extensive  in  scope  that  they  suggest 
more  than  isolated  instances  of  mistreatment  or  injustice. 

SPECIAL    REQUIREMENTS    REGARDING    PRISONERS 

Our  involvement  in  lawsuits  on  behalf  of  persons  in  correctional  facilities 
has  been  a  major  component  of  our  litigation  on  behalf  of  the  institutionalized 
persons.  We  are  convinced  that  without  our  ability  to  be  so  involved  many  in- 
stances of  the  denial  of  prisoners'  rights  might  go  uncorrected  because  of  the 
limited  private  re.sources  available  to  undertake  the  investigations  necessary 
for  the  successful  prosecution  of  such  suits. 


BHalderman  v.    Pennhurst,   C.A.   No.    74-1.S45    (E.D.   Pa.,   December  23,    1977),   appeal 
argued  January  9,   1979.  Nos.  78-1490,  78-1564,  78-1602   (3d  ar.). 
B  Order  of  December  23,  1977,  pp.  41-42. 
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We  have  some  concern  that  Section  1  of  S.  10,  while  it  authorizes  the  Attor- 
ney General  to  initiate  litigation  to  vindicate  "rights,  privileges,  or  immunities 
secured  or  protected  by  the  Constitution  or  laws  of  the  United  States"  for  pro- 
tected persons  limits  such  lawsuits  in  the  case  of  prisoners  to  circumstances 
where  "such  persons  are  subjected  to  conditions  which  deprive  them  of  rights, 
privileges,  or  immunities  secured  or  protected  by  the  Constitution  of  the  United 
States."  This  language  was  included  in  S.  1393  and  the  accompanying  Com- 
mittee on  the  Judiciary  Report  states  that  "the  purpose  of  this  amendment  is 
to  preclude  suits  under  this  bill  on  behalf  of  persons  in  jails,  prisons,  correctional 
facilities  or  pretrial  detention  facilities  arising  solely  from  Federal  statutory 
violations  rather  than  Constitutional  violations." 

We  would  prefer  that  no  such  limitation  on  the  Attorney  General's  authority 
with  regard  to  suits  on  behalf  of  prisoners  be  included  in  the  legislation.  How- 
ever, if  such  a  provision  should  be  retained,  then  the  language  of  the  provision 
even  when  read  with  the  Report  language,  presents  some  questions. 

First,  does  the  provision  impose  a  substantive  limitation  on  the  Attorney  Gen- 
eral's authority  to  initiate  suits  involving  allegations  of  Federal  statutory 
authority  when  coupled  with  allegations  or  deprivations  of  Constitutional  vio- 
lations? The  Committee  Report's  use  of  the  term  "solely"  raises  the  question. 

Second,  as  written,  the  "except  clause"  in  S.  10  suggests  a  limitation  on  Federal 
statutory-ba.sed  equitable  relief  which  may  be  obtained,  while  the  language  pre- 
ceding the  "except  clause"  indicates  no  such  limitation  on  the  Attorney  General's 
authority  to  initiate  litigation  in  behalf  of  juveniles,  pretrial  detainees  and  pris- 
oners for  deprivation  of  Federal  statutory  and  Constitutional  rights. 

We  suggest  that  if  the  intent  of  Congress  is  as  we  would  recommend,  to  allow 
initiation  of  suits  for  prisoners  for  Federal  stautory  deprivations  where  Con- 
stitutional deprivations  are  also  pre.sent,  and  not  limit  such  suits  to  instances 
of  Constitutional  deprivations  alone,  then  language  to  that  effect  should  be  set 
forth  in  any  Committee  Report  on  S.  10. 

You  have  asked  that  I  also  address  the  question  of  a  Presidential  Commission 
to  study  the  issue  of  the  care  and  treatment  of  institutionalized  persons.  At  the 
outset  I  would  like  to  stres.s  that  the  Justice  Department  stands  willing  to  engage 
in  consultation  with  state  officials  whenever  appropriate,  whether  to  seek  to 
avoid  the  necessity  for  litigation  or  to  have  the  full  benefit  of  their  views  on  the 
proper  standards  for  institutional  care  and  treatment.  It  is  also  important  to 
note  that  a  study  commis.sion  would  not  in  any  sense  supplant  the  purposes  of 
S.  10  and  H.R.  10  or  obviate  the  necessity  for  such  legislation.  These  proposals 
are  premised  on  the  conviction  that  litigation  is  an  appropriate  and  necessary 
means  by  which  the  rights  of  such  persons  may  be  vindicated  and  relevant 
statutes  and  constitutional  provisions  enforced. 

The  legislation  is  not  designed  to  address  the  wide  range  of  very  legitimate 
policy  questions  in  this  area.  Its  purpose  is  to  facilitate  and  set  guidelines  for 
legal  action  wlien  the  Attorney  General  is  able  to  certify  that  the  state  officials 
involved  are  unable  or  unwilling  to  voluntarily  redress  alleged  denials  of  the 
statutory  or  constitutional  rights  of  persons  confined  in  institutions.  The  legisla- 
tion limits  the  lawsuits  which  may  be  initiated  to  cases  of  grave  violations  of 
law  which  are  systematic  in  nature.  Some  recent  cases  illustrate  the  kinds  of 
circumstances  when  such  litigation  is  vital  to  the  protection  or  vindication  of 
essential  rights. 

Battle  V.  Anderson  involved  confinement  conditions  in  the  Oklahoma  prison  sys- 
tem. The  Justice  Department's  prefiling  investigation  showed  that  there  was  racial 
segregation  of  inmates  in  housing,  extensive  overcrowding,  inadequate  medical 
care,  and  excessive  violence  and  brutality  by  employees  against  inmates.  The 
defendants  were  unwilling  to  concede  that  these  problems  rose  to  the  level  of  a 
constitutional  or  statutory  violation.  In  1976  the  United  States  District  Court 
issued  an  opinion  finding  the  conditions  and  practices  complained  of  to  be  un- 
constitutional and  directing  the  defendants  to  develop  and  implement  plans  to 
redress  the  violations.  In  1978  a  compliance  hearing  was  held  and  the  Court 
issued  another  decision  finding  that  the  conditions  and  practices  originally  con- 
demned, were  still  present  and  granting  further  relief. 

In  C^stcllo  V.  Wainwright,  a  case  involving  inadequate  medical  and  psychi- 
atric care  and  the  overcrowding  of  prisoners  in  the  Florida  system,  the  defend- 
ants while  acknowledging  that  there  were  problems  in  these  areas,  argued  that 
they  could  not  voluntarily  resolve  the  issues  because  of  inadequate  financial  re- 
sources. In  1975  the  District  Court  issued  a  preliminary  injunction  that  re- 
quired the  defendants  to  reduce  the  overcrowding.  The  defendants  appealed 
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on  technical  grounds  and,  despite  the  loss  of  the  appeal,  are  still  today  in  non- 
compliance with  the  preliminary  injunction  with  regard  to  overcrowding. 

In  sum,  state  systems  frequently  are  not  capable  of  voluntarily  correcting  vio- 
lations of  Constitutional  and  statutory  rights  of  institutionalized  people  because 
either  they  deny  that  there  are  violations,  or,  sometimes  in  addition,  they  lack 
the  resources  or  the  will  to  correct  violations.  The  judicial  process  serves  to 
resolve  any  factual  questions  as  to  whether  there  are  violations  and  in  many 
instances  expedites  the  provision  of  adequate  resources  to  correct  them.  It  seems 
to  me  that  those  who  question  the  fundamental  value  of  litigation  in  this  area 
will  inevitably  question  the  value  of  a  statute  to  facilitate  litigation.  But  for 
those  of  us  who  have  learned  through  extensive  experience  the  need  for  such 
legal  action,  this  legislation  is  tremendously  imiwrtant. 

Having  indicated  what  I  consider  to  be  a  fundamental  difference  of  viewpoint 
between  the  Justice  Department  and  those  who  have  proposed  a  Study  Commis- 
sion, I  will  comment  as  you  requested  on  the  Presidential  Commission  concept.  As 
you  may  know,  the  National  Association  of  Attorneys  General  provided  the  Jus- 
tice Department  with  a  draft  proposal  to  establish  such  a  commission.  It  is  their 
proposal  on  which  my  comments  are  based. 

I  understand  the  proposal  to  address  an  issue  not  dealt  with  in  S.  10 — the 
extent  to  which  the  care  of  institutionalized  i>ersons  can  and  should  be  the 
subject  of  a  coordinated  and  rationally  developed  set  of  national  standards  and 
policies.  Contrary  to  the  apparent  as.sumption  of  the  proposal's  drafters,  this 
question  has  not  gone  unaddressed. 

The  Department  of  Justice  Task  Force  on  Federal  Standards  for  Corrections 
worked  many  months  to  develop  draft  standards  that  are  responsive  to  the 
rights  and  needs  of  inmates  in  correctional  facilities  as  well  as  to  the  require- 
ments of  institutional  security  and  management.  In  the  course  of  that  process, 
the  Task  Force  reviewed  prior  standard  setting  efforts  of  such  organizations  as 
the  American  Correctional  Association,  the  American  Medical  Association,  the 
American  Bar  Association  and  the  National  Sheriff's  Association.  The  draft  stand- 
ards circulated  widely  last  year  by  the  Task  Force  reflected  many  of  the  stand- 
ards endorsed  by  these  other  groups.  The  Task  Force  has  now  received  and  com- 
piled the  many  comments  those  draft  standards  generated.  A  drafting  committee 
of  the  Task  Force  has  undertaken  a  review  of  the  standards  in  light  of  those 
comments  at  the  same  time  the  Ta.sk  Force  is  engaged  in  a  dialogue  with  the 
American  Correctional  Association  so  that  the  Justice  Department  and  the  ACA 
can  seek  mutual  accommodation  on  issues  on  which  each  has  developed  standards. 

The  President's  Commission  on  Mental  Health,  with  the  assistance  of  several 
hundred  mental  health  and  other  professionals,  developed  last  year  a  wide  range 
of  recommendations  to  improve  the  delivery  of  'mental  health  care  in  this  country. 

These  are  two  of  the  most  recent  forums  which  generated  intense  discussion 
of  the  issues  most  significant  for  the  care  and  treatment  of  institutionalized  per- 
sons. In  both  instances,  the  question  of  human  and  financial  resources  received  a 
great  deal  of  attention.  The  Justice  Department  will  continue  to  work  closely  with 
state  officials  to  develop  mutually  acceptable  responses  to  the  problems  high- 
lighted through  these  exchanges.  We  also  note  that  both  S.  10  and  H.R.  10  would 
require  pre-litigation  consultation  with  state  officials  about  financial,  technical 
or  other  assistance  which  may  be  available  from  the  United  States  to  assist  in 
the  voluntary  correction  of  allegedly  illegal  or  unconstitutional  conditions. 

Moreover,"  I  question  the  implication  that  a  Presidential  Com'mission  is  the 
arena  in  which  standards  of  a  Constitutional  dimension  may  be  developed.  While 
such  a  commission  would  undoubtedly  engage  in  extensive  discussion  and  inves- 
tigation preparatory  to  the  development  of  such  standards,  the  courts  are  and 
will  remain  the  ultimate  arbiters  of  what  the  Constitution  requires.  This  fact  is 
fundamental  in  evaluafl^ng  the  potential  usefulness  of  the  Commissioji, 

Finally,  there  is  the  question  of  cost.  In  the  face  of  my  serious  doubts  about 
the  need  for  such  a  Commission  and  what  it  could  contribute  to  the  effort  to 
improve  institutional  care  and  treatment  across  the  country,  the  fact  that  its 
proponents  estimate  such  a  Commission  would  cost  several  million  dollars  is  an 
additional  reason  to  oppose  its  creation. 

For  these  several  reasons  the  Justice  Department  opposes  creation  of  a  Presi- 
dential Study  Commission. 

Mr.  Chairman,  I  would  like  to  say  in  closing  that  the  Justice  Department  views 
this  legislation  as  a  vital  step  towards  ensuring  that  the  Federal  law  enforce- 
ment agency  will  be  able  to  enforce  the  laws  protecting  institutionalized  persons 
with  the  same  vigor  and  with  the  clear  statutory  authority  under  which  we  can 
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now  enforce  our  criminal,  antitrust,  tax  and  otlier  laws.  The  citizens  we  seek 
to  protect  through  the  litigation  I  have  described  this  morning  are  in  many  ways 
the  most  vulnerable  inembers  of  our  society.  They  are  our  retarded  children,  our 
elderly.  They  are  the  men  and  women  who  because  they  have  violated  our  laws 
mu.st  be  confined  in  penal  institutions.  The  circumstances  that  caused  them  to 
be  institutionalized  are  in  no  instance  a  justification  for  the  kinds  of  mistreat- 
ment we  have  documented  time  and  time  again  through  our  investigations.  We 
view  this  legislation  as  an  effort  to  ensure  that  when  we  speak  of  the  Constitu- 
tional and  statutory  rights  of  our  citizens,  we  give  that  phrase  a  full  and  inclu- 
sive meaning.  I  want  to  to  thank  you  for  your  long-standing  personal  commitment 
to  this  goal  and  pledge  the  continued  cooperation  of  the  Department  of  Justice 
in  this  effort. 

Testimony  of  Hox.  Drew  S.  Days,  III  Before  the  Subcommittee  on  Child  and 
Human  Development,  Committee  on  Human  Resources,  U.S.  Senate,  Janu- 
ary 24, 1979. 

I  thank  the  Subcommittee  for  this  opportunity  to  appear  today  and  to  testify 
aI)out  a  subject  which  has  been  of  great  concern  within  the  Department  of 
Justice — the  abuse  of  children  in  institutions. 

As  defined  in  the  Child  Abuse  Prevention  and  Treatment  Act,  42  U.S.C.  5101- 
5106,  child  abuse  and  neglect  means  the  physical  or  mental  injury,  sexual  abuse, 
negligent  treatment,  or  maltreatment  of  a  child  under  the  age  of  eighteen  by 
a  person  responsible  for  the  child's  welfare  under  circumstances  which  harm  or 
threaten  the  child's  health  or  welfare.  When  this  legislation  was  enacted  in  1974, 
the  definition  was  intentionally  written  broadly  enough  to  take  into  account  the 
fact  that,  for  many  of  our  nation's  children,  the  person  responsible  for  their 
welfare  is  employed  by  some  kind  of  institution.  As  Chairman  Cranston's  invi- 
tation to  testify  noted,  the  Department  of  Justice  has,  since  1971,  been  involved 
as  an  intervenor  or  litigating  amicus  curiae  in  a  number  of  cases  concerning  the 
constitutional  rights  of  confined  persons,  and  in  several  of  those  cases  there  has 
been  substantial  evidence  of  abuse  of  children,  as  defined  in  the  legislation  which 
is  the  subject  of  these  hearings. 

As  the  Chairman  also  noted,  legislation  was  under  consideration  during  the 
prior  Congress,  and  has  been  introduced  in  this  Congress,  to  give  the  Attorney 
General  explicit  authority  to  institute  suits  against  particular  classes  of  insti- 
tutions where  he  has  reasonable  grounds  to  believe  that  persons  are  being  de- 
prived of  tlieir  constitutional  rights.  I  am  speaking  of  S.  10  and  H.R.  10,  which 
were  introduced  on  January  15,  1979.^  When  I  testified  before  the  Senate  and 
House  subcommittees  having  jurisdiction  over  the  bills  which  were  under  con- 
sideration in  the  prior  Congress,  I  stated  that  there  were  two  reasons  why  .such 
authorizing  legislation  was  necessary.  The  first  is  that  the  experience  of  the 
Department  in  the  litigation  to  which  I  referred  earlier  has  demonstrated  that 
basic  constitutional  and  federal  statutory  rights  of  per.sons  confined  in  institu- 
tions are  being  violated  on  such  a  systematic  and  widespread  basis  to  warrant 
the  attention  of  the  federal  government.  The  second  reason  why  an  authorizing 
statute  is  needed  stems  from  the  fact  that  some  courts  have  held  that  the  federal 
government  lacks  the  power  to  bring  such  suits  absent  authorization  frdm  Con- 
gress.^ One  court  has  even  suggested  that  the  United  States  lacks  the  requisite 
standing  to  intervene  in  an  on-going  private  suit.^  While  the  United  States  is 
continuing  to  participate  in  litigation  where  the  courts  have  allowed,  the  future 
is  uncertain  without  passage  of  S.  10  and  H.R.  10. 

I  have  been  asked  to  testify  specifically  today  about  the  abuse  of  children  in 
institutions  with  which  the  Department  of  Justice  is  familiar  through  its  litiga- 
tion, our  perception  of  the  extent  of  the  problem,  and  any  suggestions  for 
effective  methods  of  dealing  with  institutional  abuse  of  children. 

experience  of  the  department  of  justice 

Beginning  with  our  experience,  the  Department  has  participated  in  cases  in- 
volving several  kinds  of  institutions  in  which  persons  under  eighteen  years  of 
age  are  confined,  including  facilities  for  mentally  ill  and  mentally  retarded  per- 

1  The  corresponding  bills  for  the  95th  Congress  were  S.  139.3  and  H.R.  9400. 

^United  States  v.  Solomon.  410  F.  Supp.  358  (D.  Md.  1976),  aff'd.  563  F.  2d  1121  (4th 
Cir.  1977)  ;  United  States  v.  Mattson,  No.  CV74-138-BU  (D.  Mont.),  appeal  argued 
November  8.  1978,  No.  76-3568  (9th  Cir.). 

^Alexander  v.  Hall,  C.A.  No.  72-209  (D.  S.C),  order  of  June  16.  1978. 
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sons  and  juvenile  detention  facilities.   In  those  cases,   the  following  types  of 
abuses  against  children  have  been  found  to  have  occurred. 

In  a  case  styled  Gary  W.  and  United  Stuics  v.  Stewart.  C.A.  No.  74-2412-C 
(E.D.  La.),  the  federal  district  court  found  that  the  State  of  Louisiana  had 
placed  delinquent  and  dependent  children  in  private  care  facilities  in  the  State 
of  Texas  where  in  some  cases  children  were  being  abused  and  overdrugged  and 
in  which  treatment  was  inadequate.  When  the  medical  experts  employed  by  the 
United  States  in  its  capacity  as  plaintiff-intervenor  visited  a  private  child  care 
facility  in  Houston,  Texas,  they  found  a  7-year-old  severely  mentally  retarded 
boy  in  such  a  malnourished  state  that  he  was  near  death.  We  sought  and  obtained 
from  the  district  court  an  emergency  order  requiring  Louisiana  state  officers  to 
remove  the  child  from  the  facility  and  to  transport  him  to  a  nearby  medical 
center.*  I  am  happy  to  report  that  his  life  was  saved.  After  trial  of  the  case,  the 
court  entei'ed  an  order  detailing  the  following  conditions  found  in  the  private 
facilities  in  Texas  :  ^ 

Children  tied,  handcuffed  or  chained  together  or  to  fixtures  as  a  means  of 
control  and  discipline ; 

Children  being  fed  while  lying  down,  which  created  a  danger  of  food  being 
aspirated  into  their  lungs  ; 

Excessive  use  of  psychotropic  drugs  coupled  with  unsafe  storage  and 
administration  of  drugs ; 

Mentally  retarded  children  being  cared  for  by  other  mentally  retarded 
children : 

Confining  children  to  cribs  as  virtual  cages  ; 

Discretion  given  to  ward  attendants  to  use  restraints  as  needed  : 
In  one  institution,  an  administrator  who  abused  children  by  hitting  them 
with  her  hand  or  a  soup  ladle  and  who  tied  one  child  to  her  bed  or  kept  her 
in  a  hijh  chair  all  day  ;  and 

Lack    of   programs   of   physical   care    and    stimulation    so   that    children 
actually  regressed  while  in  the  facilities. 
The  court's  order  required  the  State  of  Louisiana  to  assure  that  out-of-state 
facilities  in  which  children  were  placed  meet  minimum  standards  of  care  and 
treatment  and  ordered  the  state  to  remove  children  from  the  worst  facilities. 
The  United  States  also  intervened  in  a  case  involving  the  Pennhurst  State 
School  and  Hospital,  located  in  Spring  City,  Pennsylvania,  Hnlderman,  ct  al.,  v. 
Pennhurst  State  School  and  Hospital,  ct  al.,  C.A.  No.  74-1345  (E.D.  Pa.).  A  resi- 
dential institution  for  the  mentally  retarded,   Pennhurst  at  the  time  of  trial 
housed  approximately  1230  persons,  many  of  them  children.  The  following  are 
examples  of  the  abuse  suffered  by  the  children  at  Pennhurst  as  found  by  the 
district  court : ' 

In  1972,  an  eleven  year  old  resident  strangled  to  death  when  tied  in  a  chair 
in  "soft"  restraints. 

One  of  the  named  plaintiffs,  admitted  when  she  was  twelve  years  old,  had 
40  reported  injuries  on  her  medical  records  in  the  eleven  years  she  was  at 
Pennhurst,  including  the  loss  of  several  teeth,  a  fractured  jaw,  fractured 
fingers  and  a  toe  and  numerous  lacerations,  cuts,  .scratches  and  bites.  Al- 
though she  had  a  limited  vocabulary  at  the  time  of  her  admission,  she  was 
no  longer  speaking  at  the  time  of  trial. 

One  parent  testified  that  in  seven  years  of  weekly  visits  to  her  son,  there 
were  only  four  occa.sions  on  which  he  was  not  injured.  She  reported  at  trial 
that  she  had  recently  observed  cigarette  burns  on  his  chest. 

Another  child  was  hospitalized  for  two  weeks  because  of  head  and  face 
injuries  received  as  a  result  of  a  l)eating  by  another  resident. 

A  17  year  old  blind  and  retarded  girl  who  could  walk  was  found  by  her 
parents  strapped  to  a  wheelchair  by  a  straightjacket.  She  had  exi>erienced 
regression  while  at  Pennhurst  as  a  result  of  a  lack  of  activities  and  si>ent 
most  of  her  time  sitting  and  rocking. 
The  children  at  Pennhurst  were  also  subjected  to  the  general  poor  conditions 
in  the  institution  which  affected  the  adult  residents  as  well  such  as  the  fact  that 
routine  housekeeping  services  were  not  available  during  evenings  and  weekends 
with  the  result  that  urine  and  feces  were  commonly  found  on  the  ward  floors 
during  these  periods.  There  were  often  outbreaks  of  pinworms  and  other  infec- 
tious diseases.  The  court  found  that   "[ojbnoxious  odors  and  excessive  noise 


*  Order  of  October  29,  1975. 

5  Order  of  July  26.  1976. 

«  Opinion  and  Order  of  December  23,  1977. 
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permeate  the  atmosphere  at  Pennhurst"  and  that  "[s]ueh  couditions  are  not 
conducive  to  habilitation."  Opinion,  supra,  at  p.  32.  As  in  the  Texas  institutions 
in  the  Gary  W.  case,  the  court  also  found  excessive  use  of  psychotropic  drugs  as 
a  control  mechanism. 

Conditions  equally  atrocious  were  found  to  exist  in  the  Willowbrook  State 
School  for  the  Mentally  Retarded  in  New  York.  The  United  States  participated 
in  the  Willowbrook  litigation  litigating  amicus  curiae,'  and  the  case  was  men- 
tioned in  connection  with  Congressional  consideration  of  the  Bill  of  Rights  for  the 
Developmentally  Disabled."  The  failure  of  the  staff  at  Willowbrook  to  protect  the 
physical  safetv  of  the  children  housed  tliere  is  evidenced  by  the  testimony  of 
parents  that  their  children  had  suffered  "loss  of  an  eye,  the  breaking  of  teeth, 
the  loss  of  part  of  an  ear  bitten  off  by  another  resident,  and  frequent  bruises  and 
.'calp  wounds  *  *  *."  357  F.  Supp.,  supra,  at  756.  During  the  trial  the  United 
States  presented  evidence  of  severe  skill  regression,  loss  of  IQ  points,  and  loss  of 
basic  physical  abilities  such  as  walking,  during  the  time  that  the  children  were 
housed  in  what  was  known  as  the  Baby  Complex  at  Willowbrook.  The  average 
eleven  year  old  child  in  the  Complex  weighed  45  lbs.  as  compared  to  the  weight 
of  an  average  eleven  year  old  of  SO  lbs. 

Turning  to  another  type  of  facility,  the  United  States  participated  as  litigat- 
ing amicus  curiae  in  Morales  v.  Ttirman,^  by  order  of  the  court,  to  assist  in 
determining  the  facts  concerning  the  Texas  state  juvenile  reformatories  in  which 
minors  were  adjudged  delinquent  were  involuntarily  commited. 

The  district  court  in  that  case  found  a  climate  of  brutality,  repression,  and 
fear,  364  F.  Supp.  at  170.  Correctional  officers  at  the  Mountain  View  State  School 
for  Boys  administered  physical  abuse  including  slapping,  punching,  and  kicking 
of  residents,  some  of  whom  had  committed  only  such  "status"  offenses  as  truancy 
or  running  away  from  home.  An  extreme  form  of  physical  abuse  used  at  the 
facility  was  known  as  "racking"  and  consisted  of  requiring  the  inmate  to  stand 
against  the  wall  with  his  hands  in  his  pockets  while  he  was  struck  a  number 
of  times  by  blows  from  the  fists  of  correctional  officers. 

Another  form  of  abuse  found  by  the  court  was  the  use  of  tear  gas  in  situations 
where  no  riot  or  other  disturbance  was  imminent.  One  inmate  was  tear-ga.ssed 
while  locked  in  his  cell  for  failure  to  work,  another  was  gassed  for  fleeing  from  a 
beating  he  was  receiving,  and  another  was  gassed  while  being  held  by  two  200  lb. 
correctional  officers. 

Juveniles  were  sometimes  confined  in  security  facilities  consisting  of  small 
rooms  or  cells,  for  up  to  one  month,  for  conduct  not  seriously  disruptive  or 
threatening  to  the  safety  of  other  persons  or  valuable  property.  Expert  witnesses 
testified  that  such  solitary  confinement  is  an  extreme  measure  which  should  only 
be  used  in  emergencies  to  calm  uncontrollably  violent  behavior.  Experts  agreed 
that  when  a  child  is  left  entirely  alone  for  long  periods,  the  resulting  sensory 
deprivation  can  be  harmful  to  mental  health. 

In  addition  to  the  harmful  effects  of  the  solitary  confinement,  inmates  in  some 
security  facilities  were  required  to  perform  repetitious  make-work  tasks,  such 
as  pulling  up  grass  without  bending  their  knees  or  buffing  a  floor  for  hours  with 
a  rag. 

Of  necessity,  I  am  able  today  to  give  the  Subcommittee  only  a  few  illustrative 
examples  of  abuse  of  institutionalized  children,  and  I  invite  you  to  examine 
some  of  the  reported  court  decisions  to  which  I  have  referred,  the  citations  to 
which  are  given  in  my  written  statement.  I  have  confined  my  examples  today  to 
those  which  have  been  found  in  cases  already  decided  rather  than  from  cases 
which  are  presently  pending  in  the  courts.  I  wish  to  emphasize  that  by  men- 
tioning these  cases  I  do  not  intend  to  single  out  the  states  involved  for  spe- 
cial reproach.  We  have  seen  similar  conditions  in  twelve  cases  from  eleven 
other  states. 

EXTENT    OF    THE    PROBLEM 

That  brings  me  to  the  second  issue  which  I  was  asked  to  address  today — the 
Department's  iierception  of  the  extent  of  the  problem. 


''New  York  State  Association  for  Retarded  Children,  Inc.  v.  Rockefeller,  .357  F.  Supp. 
752  (B.D.  N.Y.  197.3)  and  NY8ARC  <£•  Parisi  v.  Carey,  39.3  F.  Supp.  715  (B.D.  N.Y. 
1975)    (conspnt  decree). 

8  121  Cone.  Rec.  29820  (1975). 

8  .364  F.  Supp.  166  (B.D.  Tex.  1973)  and  383  F.  Supp.  53  (B.D.  Tex.  1974  ;  rev'd  for 
absence  of  a  tliree-judse  court.  535  F.2d  864  (5th  Cir.  1976)  :  rev'd  and  remanded  for 
further  proceedings,  430  U.S.  322  (1977)  ;  562  F.2d  993  (5th  Cir.  1977)  (remanded  for 
evidentiary  hearing  concerning  whether  there  are   changed   circumstances). 
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I  think  it  would  be  safe  to  say  that  abuse  of  children  in  institutions  is  a  wide- 
spread and  serious  problem,  using  the  broad  definition  of  child  abuse  contained 
in  the  Child  Abuse  Prevention  and  Treatment  Act  to  which  I  referred  earlier. 
Just  judging  from  the  cases  which  have  been  or  are  being  litigated  and  from  our 
investigation  of  other  institutions  in  which  suits  by  the  Attorney  General  have 
been  dismissed  for  lack  of  statutory  authority,  practices  which  deny  children  and 
adults  in  institutions  of  basic  constitutional  rights  are  quite  widespread.  It  is 
that  perception  which  led  the  Department  to  support  legislation  which  would 
authorize  the  Attorney  General  to  initiate  suits  where  they  are  most  needed 
rather  than  having  to  wait  until  private  litigants  have  brought  suits  in  which 
we  can  seek  to  participate. 

EEMEDIES    FOR    ABUSE    OF    CHILDREN    IN    INSTITUTIONS 

The  third  area  I  was  asked  to  address  today  is  that  of  effective  methods  for 
dealing  with  institutional  abuse  of  children.  As  a  representative  of  a  primarily 
litigating  agency,  I  would  not  hold  myself  out  as  an  expert  on  this  issue.  What 
I  can  tell  you  is  that,  when  the  Department  of  Justice  represents  the  interests 
of  the  United  States  in  cases  dealing  with  abuse  of  children  in  institutions,  we 
investigate  to  find  that  facts  concerning  each  institution  and  employ  persons 
who  are  experts  in  the  substantive  areas  to  give  opinions  about  what  is  wrong 
and  what  can  or  should  be  done  about  it.  We  approach  the  question  of  remedy 
on  a  case-by-case  basis,  and  ask  the  courts  to  take  the  remedial  measures  which 
are  appropriate  to  the  conditions  which  it  has  found  to  exist. 

What  I  would  like  to  do,  briefly,  is  to  give  an  overview  of  the  kinds  of  relief 
which  have  been  ordered  by  the  courts  to  address  some  of  the  types  of  abuse 
which  I  spoke  about  earlier. 

For  instance,  courts  have  enjoined  the  use  of  medication  as  a  punishment,  for 
the  convenience  of  the  staff,  as  a  substitute  for  programming,  or  in  quantities 
that  interfere  with  the  residents'  functioning.  Similarly,  limitations  have  been 
placed  on  the  use  of  mechanical  restraints  so  that  they  are  used  only  when  neces- 
sary to  prevent  injury  to  the  individual  resident  or  others  or  to  promote  physical 
functioning,  that  restraints  may  be  used  only  upon  the  order  of  a  qualified  pro- 
fessional for  a  si)ecified  time  and  renewed  only  by  the  professional,  and  that  the 
person  in  restraints  must  be  checked  at  regular  intervals  to  prevent  harm  from 
occurring. 

Institution  ofiicials  have  been  ordered  to  take  every  precaution  to  see  that  the 
buildings  in  which  persons  reside  are  kept  clean  and  conducive  to  good  health. 
Wheelchairs  must  be  provided  for  those  residents  who  require  them.  The  feeding 
of  residents  while  they  are  lying  flat  has  been  prohibited  because  of  the  dangers 
of  aspiration.  Medical  and  other  health-related  services  have  been  required  to  be 
provided,  and  increased  security  procedures  have  been  required  to  protect  resi- 
dents from  injury. 

In  the  mental  health  area,  the  courts  have  in  some  cases  concluded  that  the 
large,  isolated  institutions  which  have  been  in  use  since  the  mid-nineteenth  cen- 
tury do  not  comport  with  current  generally  accepted  professional  standards  of 
care  and  that  persons  confined  therein  should  be  evaluated  on  an  individual  basis 
for  appropriate  placement  in  community-based  facilities.  Thus,  these  courts  have 
ordered  the  phasing  out  of  the  institutions  and  have  provided  for  some  of  the 
measures  I  described  above,  as  interim  relief. 

In  the  context  of  juvenile  detention  facilities,  the  courts  have  prohibited  physi- 
cal abuse  of  residents ;  the  use  of  tear  gas  as  a  punitive  measure;  the  unlimited 
use  of  solitary  confinement ;  forcing  children  to  remain  silent  for  long  periods 
of  time  and,  for  those  whose  mother-tongue  is  some  other  language,  requiring 
them  to  speak  only  English. 

Racial  segregation  of  juveniles  has  been  prohibited. 

When  juveniles  are  placed  in  solitary,  courts  have  required  that  counselling 
be  provided  and  that  they  be  visited  at  least  once  a  day  by  a  case  worker  or  a 
nurse. 

Make-work  assignments  have  been  forbidden. 

Institutions  have  been  required  to  screen  their  employees  to  eliminate 
persons  who  are  iwtentially  abusive  to  children. 

Tliese  are  illustrative  of  some  effective  methods  of  dealing  with  particular 
kinds  of  abuse  of  children  in  institutions.  As  stated  earlier,  each  case  must  be 
approached  on  its  own  facts. 

I  would  like  to  leave  you  with  one  thought  about  the  problem  which  is  the 
subject  of  these  hearings.   Children  in  institutions  are  peculiarly   unable   to 
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articulate  their  rights  and  to  use  the  courts  to  redress  deprivation  of  those  rights. 
It  is  unfortunate  that  resort  to  legal  system  has  been  increasingly  necessary 
to  secure  the  basic  rights  for  institutionalized  persons  to  which  all  citizens  are 
entitled.  However,  while  that  forum  is  needed,  I  believe  that  the  United  States, 
through  the  Attorney  General,  can  be  an  effective  advocate  for  those  unable  to 
speak  for  themselves,  and  I  hope  that  Congress  will  enact  legislation  within 
the  next  few  months  which  will  provide  a  firm  basis  for  fulfulling  the  commitment 
of  the  United  States  to  constitutional  treatment  for  all  institutionalized  persons. 


U.S.  Department  of  Justice, 
Washington,  D.C.,  April  10,  1919. 
Hon.  Birch  Bath, 

Chairman,  Subcommittee  on  the  Constitution, 
Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  D.C. 

Dear  Chairman  Bayh  :  I  am  writing  in  response  to  your  request  that  I  address 
the  question  whether,  under  the  provisions  of  section  1  of  S.  10,  the  United  States 
would  have  the  option  of  bringing  a  civil  action  in  any  state  other  than  where 
the  institution  involved  is  located.  I  would  also  like  to  take  this  opportunity  to 
expand  on  the  answer  I  gave  at  the  time  of  my  February  9  testimony  to  the 
question  whether  the  Congress  could,  as  a  constitutional  matter,  authorize  the 
Attorney  General  to  bring  a  suit  concerning  a  federal  institution. 

1.    SITE   OF   CIVIL   ACTION 

In  accordance  with  the  applicable  venue  provisions,  found  in  28  U.S.C.  1391(b), 
the  United  States  would  be  able  to  bring  a  civil  action  only  in  the  judicial  district 
where  all  the  defendants  reside  or  in  which  the  claim  arose.  In  the  normal 
situation,  that  provision  would,  result  in  the  suit  being  brought  in  the  state 
where  the  institution  is  located.  There  may  arise,  however,  a  situation  such  as 
that  found  in  the  Gary  W.  case  which  I  cited  in  the  api^endix  to  my  testimony. 
There,  officials  of  the  State  of  Louisiana  had  sent  delinquent  and  dependent 
children  to  institutions  located  in  the  State  of  Texas.  If  that  case  were  brought 
todav  under  S.  10.  it  could  be  brought  in  a  district  court  either  in  Texas  or 
Louisiana.  As  a  practical  matter,  the  limtations  set  by  Rule  4  of  the  Federal 
Rules  of  Civil  procedure  on  availability  of  service  of  process  for  the  court  to 
obtain  personal  jurisdiction  over  the  defendants  also  assure  that  defendants 
cannot   be   sued   in   far   vary  distant  forums. 

2.    SUITS   BY   THE   ATTORNEY   GENERAL   AGAINST   FEDERAL   INSTITUTIONS. 

At  the  hearing  on  February  9.  17,  I  was  asked  whether  Congress  had  the  au- 
thoritv  to  provide  in  S.  10  for  suits  by  the  Attorney  General  against  federal  in- 
stitutions for  deprivations  of  the  constitutional  rights  of  iiersons  confined  therein. 
At  that  time.  I  indicated  that  as  a  constitutional  matter  I  believed  Congress  had 
the  power  to  so  provide  but  that  as  a  matter  of  policy,  it  would  be  difficult  to  do  so. 
Upon  further  reflection  and  research,  I  determined  that  my  answer  needs  some 
modification  because  of  the  unique  situation  which  exists  with  regard  to  many 
federal  institutions  analogous  to  those  covered  by  S.  10 

Pursuant  to  18  U.S.C.  40001.  the  control  and  management  of  Federal  penal 
and  correctional  institutions  (other  than  military  or  naval  institutions)  is  vested 
in  the  Attornev  General  and  all  persons  convicted  of  an  offense  against  the 
United  States  are  committed  to  his  custody,  18  U.S.C.  4082.  In  that  capacity, 
the  Attorney  General  has  the  authority  to  provide  for  the  "proper  govern- 
ment, discipline,  treatment,  care,  rehabilitation,  and  reformation"  of  inmates. 
The  Federal  Bureau  of  Prisons,  under  the  direction  of  the  Attorney  General,  is 
responsible  for  the  management  and  regulation  of  federal  penal  and  correc- 
tional institutions,  18  U.S.C.  4042.  Thus,  any  suit  by  the  Attorney  General  against 
such  a  federal  institution  would  lack  sufficient  adverseness  between  the  parties 
to  meet  the  justiciability  requirements  necessary  for  federal  jurisdiction,  see 
generally  the  discussion  in  Vnitccl  States  v.  Mxon.  418  U.S.  683  (1974).  While 
the  courts  have  held  justiciable  claims  by  the  United  States  involving  independ- 
ent regulatory  agencies,  see  United  States  v.  Interstate  Commerce  Commission, 
337  U.S.  426  (1949),  the  question  is  less  clear  regarding  the  executive  agencies, 
such  as  the  Deaprtment  of  Health,  Education,  and  Welfare,  which  the  Attorney 
General  is,  by  law,  required  to  defend,  28  U.S.C.  516. 
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With  this  modification,  I  adhere  to  the  view  I  expressed  during  the  hearings 
that,  as  a  matter  of  policy,  there  would  appear  to  be  other  methods  available  to 
the  Congress  for  assuring  that  institutions  are  being  operated  in  a  constitutional 
manner  which  would  be  superior  to  authorizing  one  department  of  the  executive 
branch  to  sue  another.  For  instance,  through  its  oversight  functions  and  control 
over  budgetary  matters,  the  Congress  can  exert  some  influence  over  the  operation 
of  these  agencies  and  institutions. 

I  hope  that  these  views  are  of  help  to  the  subcommittee  in  considering  the 
issues  raised  at  the  hearings.  I  stand  ready  to  answer  any  further  questions  or 
provide  information  at  any  time. 
Sincerely, 

Drew  S.  Days  III, 
Assistant  Attorney  General  Civil  Rights  Division. 

Senator  Bath.  We  now  have  a  panel  of  witnesses  which  I  would 
like  to  ask  to  come  forward. 

Gentlemen,  we  appreciate  very  much  your  being  here.  Yon  can  pro- 
ceed in  the  manner  I  introduced  you,  or  any  w^ay  you  want  to  proceed. 

Give  us  your  thoughts,  and  then  if  you  wdll  respond  to  questions 
we  might  have  we  would  appreciate  it. 

TESTIMONY  OF  H.  RUTHERFORD  TURNRULL  III,  MEMBER,  THE 
NATIONAL  ASSOCIATION  FOR  RETARDED  CITIZENS,  GOVERN- 
MENT AFFAIRS  COMMITTEE,  WASHINGTON,  D.C.;  PAUL  FRIED- 
MAN, DIRECTOR,  MENTAL  HEALTH  LAW  PROJECT,  WASHINGTON, 
D.C.;  GREGORY  SILBERBERG,  COUNSEL,  NATIONAL  CENTER  ON 
LAW  AND  THE  HANDICAPPED,  SOUTH  BEND,  IND.;  KENNETH 
LIEB,  TECHNICAL  ASSISTANCE  COORDINATOR,  REGION  VIII  PRO- 
TECTION AND  ADVOCACY  AGENCIES,  DENVER,  COLO. 

Mr.  TuRNBULL.  Thank  you  very  much,  Senator  Bayh. 

I  am  Kud  Turnbull  from  the  National  Association  for  Retarded 
Citizens. 

I  want  to  say  as  a  parent  of  a  retarded  child  that  it  is  personally,  and 
for  the  association,  extremely  comforting  to  have  you  as  the  principal 
sponsor  of  this  bill  and  to  have  you  conducting  these  hearings  as  your 
first  order  of  business  in  this  congressional  year. 

If  Senator  Hatch  were  here  I  would  say  it  has  been  my  pleasure  to 
teach  in  his  State,  both  at  Brigham  Young  University  and  the  Uni- 
versity of  Utah,  and  to  understand  thereby  the  nature  of  his  very 
legitimate  questions  and  concerns.  It  has  also  been  heartening  to  us  he 
has  been  a  cosponsor  of  this  bill  and  in  particular  has  been  interested 
in  the  passage  of  the  developmental  disabilities  bill  of  rights. 

Senator  Thurmond,  from  my  sister  State  of  South  Carolina,  it  is 
a  pleasure  to  see  you  again.  I  "had  the  pleasure  of  coming  to  South 
Carolina  several  years  ago  when  the  President's  Committee  on  Mental 
Retardation  held  a  nationwide  hearing  on  deinstitutionalization,  and 
I  know  that  the  State  of  South  Carolina  has  made  tremendous  progress 
in  deinstitutionalizing  retarded  people,  in  changing  the  nature  of  its 
institutions,  and  in  developing  community  facilities. 

Mv  work  has  been  with  State  and  local  government  agencies  m 
North  Carolina.  For  the  last  9  years  I  have  been  working  with  them 
and  in  the  past  5  years  working  particularly  with  State  and  local  agen- 


43 

cies  and  committees  of  the  General  Assembly  and  the  State  Attorney 
General's  office  in  matters  affecting  mentally  retarded  and  other  men- 
tally handicapped  persons. 

My  experience  has  taken  me  into  community  programs  as  well  as 
institutional  programs  in  North  Carolina  and  in  other  States,  and  my 
task  this  morning  is  to  represent  as  well  as  T  can  the  very  real  concerns 
of  the  300,000  members  of  the  Association  for  Retarded  Citizens,  many 
of  whose  children  are  in  the  institutions  that  are  covered  by  this  bill. 

The  are  not  oiily  in  the  State  institutions  for  the  mentally  ill  and 
the  mentally  retarded,  but  they  are  also  in  State  community  facilities 
and  the  penal  facilities  of  the  various  States. 

I  would  say  at  the  outset  that  we  at  NARC  view  this  bill  as  not  a 
matter  of  States'  rights.  We  are  not  talking  about  the  rights  of  sov- 
ereign governments.  Nor  is  this  legislation  that  affects  or  impinges 
upon  the  rights  of  individual  members  of  sovereign  States  as  citizens 
of  the  State. 

It  is,  instead,  a  matter  of  Federal  concern  for  the  rights  of  the  citi- 
zens of  the  United  States  under  the  Federal  Constitution  and  under 
Federal  laws. 

I  think  that  the  impression  that  might  be  bruited  about  that  this 
is  a  matter  of  some  concern  on  a  States'  rights  basis  is  without 
foundation. 

With  respect  to  the  resolution  of  the  National  Association  of  At- 
torneys General,  I  would  suggest  that  you  could  find  in  there  no  men- 
tion that  there  are  rights  possessed  by  the  persons  who  will  be  covered 
by  this  bill. 
'  It  would  be  heartening  to  have  the  association  say  forthrightly  that 
it  does  recognize  that  people  in  institutions  have  rights  under  the  Fed- 
eral Constitution. 

I  think  the  resolution  of  the  association  is  dilatory,  diverting,  and 
destructive. 

It  is  dilatory  in  that  it  would  have  the  effect,  if  not  the  intent,  of 
delaying  action  by  the  Congress. 

It  is  diverting  because  it  raises  the  issue,  which  I  think  is  a  false 
one,  of  States'  rights. 

Ajid  it  is  destructive  because  it  would  have  us  in  effect  continue  to 
rely  upon  the  States  as  the  primary  vehicle  for  redressing  the  viola- 
tions of  Federal  constitutional  rights  of  Federal  citizens  who  live  m 
the  States.  , 

The  association's  resolution  and  other  arguments  against  this  bill. 
Senator,  ask  Congress  to  tnrn  its  back  on  wholesale  deprivation  of 
rights  under  the  1st,  4th,  5th,  8th,  13th  and  14th  amendments. 

We  are  talking  about  physical  abuse,  malnutrition,  neglect,  un- 
reasonable invasion  of  privacy,  limitation  of  liberty,  curtailment  of 
association,  curtailment  of  the  right  of  expression,  peonage,  and  denial 
of  the  right  to  recourse  for  the  redress  of  grievances. 

The  testimony  given  by  Dr.  Philip  Roos,  the  executive  director  of 
our  association/and  by  Dr.  Gunnar  Dvbwad  a  former  executive  direc- 
tor of  our  association,  to  you  in  1977,  beginning  at  pages  190  and  198, 
respectively,  of  the  published  testimony,  set  out  for  you  the  nature  of 
the  violations  that  this  bill  attempts  to  redress. 

I  don't  think  that  we  can  proceed  without  a  clear  understanding  of 
what  the  facts  are. 

43-519  0—79 4 
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There  is  a  very  ^ood  expression  which  I  am  sure  that  Senator  Thur- 
mond knows,  because  it  seems  to  be  one  indigenous  to  the  Carolinas. 
When  a  lawyer  has  the  facts,  he  argues  the  facts.  When  he  has  the  law, 
he  argues  the  law.  When  he  has  neither,  he  screams  like  hell. 
[Laughter.] 

Senator  Bayh.  I  thought  that  was  Indiana.  [Laughter.] 

Mr.  TuRNBULL.  I  have  been  in  South  Bend,  Terre  Haute — I  have 
not  heard  it  there. 

Finally,  with  respect  to  the  resolution  of  the  Association  of  Attorney 
Generals,  it  asks  us  to  turn  our  backs  on  violations  of  those  specifically 
enumerated  constitutional  rights  with  respect  to  people  who  are  essen- 
tially the  most  powerless  and  the  most  dependent. 

Many  of  those  people,  both  adults  and  children,  who  are  mentally 
retarded,  don't  have  the  mental  or  the  physical  capacity  to  know  that 
they  are  being  denied  their  rights,  much  less  how  they  go  about  curing 
the  denial  of  their  rights. 

We  view  the  bill  as  enabling  the  Department  of  Justice  to  act  as  a 
spokesman  on  behalf  of  those  who  can't  act  for  themselves. 

Much  has  been  made  in  the  testimony  this  morning  about  why  people 
can't  come  forward  themselves,  and  I  would  suggest  to  you  that  a  major 
reason  is  fear  of  reprisal,  recrimination,  and  sanction. 

There  are  both  formal  and  informal  sanctions  that  prevent  employees 
of  State  and  local  agencies,  parents  of  institutionalized  persons,  and 
the  residents  themselves  from  standing  up  and  asserting  that  they  have 
rights  and  that  those  rights  are  being  abused. 

I  would  also  say  to  you  that  there  are,  unfortunately,  in  North  Caro- 
lina examples  of  continued— and  I  might  be  so  unsanguine  to  say  con- 
tinuous—violations of  rights  which  I  might  enumerate  for  you,  but 
I  am  not  going  to  do  so  in  this  statement,  unless  it  is  in  response  to 
some  questions. 

I  would  also  say  to  you  that  in  North  Carolina,  as  well  as,  I  believe, 
in  other  States,  the  avenues  of  redress  that  are  given  by  State  law  are 
not  always  available  to  the  citizens  for  whom  this  bill  is  intended. 

Thus,  there  are  some  clerks  of  court  who  simply  refuse  to  accept 
the  filing  of  legal  papers  that  are  intended  to  bring  forward  a  case. 

There  are  some  district  attorneys  who,  in  the  exercise  of  their  pro- 
secutorial discretion,  choose  not  to  prosecute  people  who  have  abused 
other  people's  rights. 

There  are  judicial  officials  who,  because  they  are  insensitive  or  ignor- 
ant, don't  understand  that  it  is  abusive  to  drag  a  person  through  mud 
even  when  that  person  is  retarded.  We  have  testimony  before  our 
judicial  censuring  agencies  concerning  some  district  court  judges  wlio 
said  it  didn't  matter  this  person  was  dragged  through  mud  by  an  em- 
ployee of  the  State  institution ;  after  all,  the  victim  was  retarded  and 
didn't  know  the  difference. 

We  have,  as  well,  State  statutes  that  empower  residents  of  the  State 
institutions  to  assert  a  due  process  procedure.  That  statute  was  enacted 
in  1974  as  part  of  our  Equal  Educational  Opportunities  Act.  To  date 
the  Department  of  Human  Eesources,  which  administers  the  institu- 
tions, has  not  put  into  place  a  formal  grievance  procedure,  so  that, 
though  the  right  exists,  it  may  as  well  not  exist. 

Finally,  of  course,  in  a  condition  endemic  to  all  the  States,  we  have 
to  recognize  that  the  credibility  of  handicapped  people  is  suspect,  and 
can  be  easily  destroyed  by  skillful  trial  lawyers. 
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In  our  prepared  testimony,  which  I  would  like  to  submit  to  you  as 
part  of  the  formal  record,  we  discussed  some  of  the  opportunities  that 
exist  for  protection  in  advocacy  systems. 

I  would  say  to  you  that  the  protection  and  advocacy  systems  are 
necessary,  but  they  are  not  sufficient  to  redress  the  grievances  that  we 
have  referred  to  in  1977  and  today. 

Legal  advocacy  is  only  one  of  four  missions  of  the  protection  and 
advocacy  systems.  Those  systems,  by  their  own  admission,  are  limited 
in  time,  money,  personnel,  and  investigatory  resources.  They  have,  as 
well,  difficulty  in  obtaining  access  to  institutionalized  people.  They  find, 
too  often,  that  the  doors  of  the  institutions  lock  them  out  and  lock  the 
aggrieved  citizens  in. 

Their  financial  and  political  independence  from  State  government 
is,  quite  candidly,  not  all  that  we  wish  it  would  be. 

And,  finally,  they  properly  look  first  to  individual  advocacy  rather 
than  to  patterns  and  practices  of  abuse  such  as  we  are  addressing  in 
Senate  bill  10. 

By  contrast,  the  Department  of  Justice  has,  as  a  primary  mission 
and  capability,  a  duty  of  engaging  in  legal  advocacy.  It  has,  as  well, 
the  investigatory  staff,  through  the  use  of  the  FBI,  and  the  attorneys, 
the  money,  and  the  time  to  mount  the  kind  of  lawsuits  that  are  frankly 
necessary  to  frontally  attack  the  kind  of  abuses  that  Senate  bill  10 
speaks  to.  If  you  consider  the  investigation,  discovery,  trial,  and  ap- 
peal, we  are  talking  about  a  quite  long  procedure. 

It  is  difficult  for  a  State  to  shut  out  of  its  institutions  agents  of  the 
Federal  Government. 

And  while  it  is  true  that  the  Justice  Department  is  subject  to  some 
political  considerations,  it  is  relatively  more  independent  of  those  con- 
siderations in  this  kind  of  lawsuit  than  protection  and  advocacy  sys- 
tems are. 

In  North  Carolina,  a  right-to-treatment,  right-to-education  suit  was 
filed  by  the  State  Association  for  Retarded  Citizens  in  1972.  It  was 
concluded  by  a  consent  degree  in  1978.  During  that  6-year  period  the 
Department  of  Justice  intervened  about  41^  or  5  years  ago.  It  is  my 
experience  that  the  Department  of  Justice  intervention  was  not  only 
necessary,  but  also  extremely  useful  in  resolving  some  of  the  issues 
that  the  suit  raised.  And  yet,  unfortunately,  the  violation  of  consti- 
tutional rights  continues,  albeit  somewhat  abated.  I  think  one  of  the 
fundamental  issues  before  the  Congress  with  resj^ect  to  this  bill  is 
whether  a  reduced  level  of  violation  of  rights  is,  in  our  view,  toler- 
able or  not. 

The  task,  it  seems  to  me,  is  to  create  a  system  of  multiple  checks 
and  balances  with  respect  to  the  grievances  of  institutionalized  peo- 
ple, and  to  insure  through  the  passage  of  Senate  bill  10  that  the  De- 
partment of  Justice  is  one  of  the  multiple  checks  and  balances. 

The  language  of  the  bill  is  the  last  issue  that  I  would  like  to  address. 

There  is  language  in  the  bill  that  would  permit  the  Department 
of  Justice  to  intervene  only  when  the  violations  are  found  to  be  egre- 
gious and  wanton.  In  our  view,  any  violation  of  a  constitutional  right 
is,  almost  by  definition,  egregious. 

There  is  a  provision  that  permits  the  State  a  reasonable  time  to  cure, 
and  allows  one  to  take  into  account  extenuating  circumstances.  I 
think  that  this  is  a  loophole  big  enough  to  drive  the  Pittsburgh  foot- 
ball team's  entire  backfield  through,  and  is  not  really  the  kind  of  pro- 
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tection  that  we  are  entitled  to  expect.  It  is  certainly  not  the  kind  of 
protection  that  we  need. 

There  are,  after  all,  preconditions  in  the  bill  for  the  Attorney  Gen- 
eral to  certify  to.  One  is  that  there  has  been  a  pattern  and  practice. 

Another  is  the  requirement  for  notice  and  opportunity  for  cure. 
Wlien  one  raises  the  loophole  of  extenuating  circumstances,  one  can 
only  imagine  that  the  bill  may  not  do  all  that  one  would  hope  it  would 
do. 

The  third  point  about  the  Inll  respects  the  two  words  "State  action.'' 
In  our  view  State  action  consists  at  least  of  placement  of  retarded 
people  in  group  homes  by  the  State  and  the  use  of  Federal  and  State 
funds,  essentially  the  State  medicaid  money,  to  subsidize  the  cost  of 
those  people  in  community  or  group  home  facilities. 

I  think  we  will  have  a  much  better  idea  of  what  constitutes  State 
action  when  the  Supreme  Court  this  term  issues  its  decision  in  Bartley 
V.  Kreinens. 

Finally,  the  resolution  of  the  Attornevs  General  has  made  mention 
of  "standards."  In  the  area  of  mental  retardation  we  have  those 
standards.  A  President's  Commission  is  not  necessary  to  develop  stand- 
ards. For  example,  we  find  them  in  the  Developmental  Disabilities 
Bill  of  Rights,  which  Senator  Hatch  was  vei^  helpful  in  passinsr, 
and  in  tho  intermediate  care  standards,  the  ICFMR  regulations  in  the 
title  XIX  medicaid  program.  We  find  them,  as  well,  in  the  so-called 
right-to-treatment  or  protection-from-harm  cases  that  now  are  fairly 
legion.  And  there  are,  as  well,  the  standards  of  the  profession  that  are 
fairly  well  agreed  upon. 

Those,  in  their  accumulated  effect,  establish  the  kind  of  standards 
of  care  that  speak  to  the  issue  of  how  much  discretion,  if  any,  the  bill 
gives,  or  whether  there  is  too  much  discretion  allowed,  to  the  Depart- 
ment of  Justice  in  these  matters. 

I  have  tried  to  be  brief,  because  our  written  testimony  is  long  I 
will  try  to  answer  any  questions  that  you  or  Senator  Thurmond  have. 

Thank  you,  sir. 

Senator  Bayh.  Thank  you,  Mr.  TurnbuU. 

[The  prepared  statement  submitted  by  Mr.  TurnbuU  follows :] 

Prepared  Statement  of  H.  Rutherford  Turnbxjll  III 

Mr.  Chairman  and  members  of  the  Subcommittee  on  the  Constitution :  My 
name  is  Rud  TurnbuU.  I  appear  before  you  today  in  my  capacity  as  a  member  of 
the  Governmental  Affairs  Committee  of  the  National  Association  for  Retarded 
Citizens.  This  organization,  as  you  well  know,  has  exerted  much  effort  to  pro- 
tect the  rights  of  our  nation's  six  million  mentally  retarded  citizens  and  to  im- 
prove conditions  in  our  country's  institutions  for  mentally  retarded  persons. 
NARC  currently  is  composed  of  approximately  300,000  members  who  belong 
to  our  1,900  local  associations  throughout  the  country.  Just  over  one-half  of 
our  members  are  parents  of  mentally  retarded  citizens,  and  approximately  one- 
quarter  of  our  members  are  professionals  in  the  field. 

I  am  an  attorney  and  a  professor  of  Public  Law  and  Government  at  the  Uni- 
versity of  North  Carolina  at  Chapel  Hill.  North  Carolina,  and  have  consider- 
able experience  in  tlie  human  rights  field.  I  hold  two  law  degrees,  one  from 
Harvard  Universitv  and  the  other  from  University  of  Maryland.  I  have  served 
for  three  years  on  the  Human  Rights  Committee  of  the  Murdoch  Center,  a  State 
facility  for  mentally  retarded  persons  in  North  Carolina.  Additionally,  I  have 
counseled  and  served  as  a  trainer  at  North  Carolina's  four  mental  retardation 
centers,  four  psyciiiatrie  hospitals  and  area  mental  health  programs.  I  am 
Special  Counsel  "to  the  North  Carolina  Board  of  Education  in  the  area  of  ex- 
ceptional children  and  to  the  North  Carolina  House  and  Senate  Mental  Health, 
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Human  Resources  and  Judiciary  Committees.  I  am  also  the  parent  of  a  mentally 
retarded  son. 

The  NARC  is  pleased  again  to  testify  on  behalf  of  S.  10,  the  bill  to  authorize 
the  U.S.  Justice  Department  to  act  on  behalf  of  institutionalized  persons  whose 
rights  are  being  violated.  It  is  important  to  understand  that  basic  rights  taken 
for  granted  by  most  of  us  are  blatantly  violated  in  institutions  for  mentally 
retarded  persons.  Such  rights  include  the  right  to  privacy,  the  right  to  be  free 
from  unwarranted  commitment  and  the  right  to  access  of  methods  for  redress- 
ing grievances.  Two  years  ago,  Dr.  Philip  Roos,  Executive  Director  of  NARC 
and  an  international  expert  on  conditions  in  institutions  for  mentally  retarded 
citizens,  eloquently  testified  before  this  Committee  on  the  dire  need  for  such 
legislation.  Dr.  Roos  gave  ample  evidence  of  gross  human  rights  violations  being 
carried  on  in  institutions  throughout  the  country,  and  our  organization  provided 
this  Subcommittee  with  a  voluminous  case  file  on  this  subject.  We  suggest  a 
review  of  that  hearing  record  for  specific  details. 

Unfortunately,  for  the  almost  200,000  mentally  retarded  persons  who  reside 
in  institutions,  conditions  have  not  greatly  improved  in  the  interim.  One  can 
read  the  newspaper  almost  daily  and  read  of  gross  violations  of  basic  rights  of 
institutionalized  persons.  Names  like  Forest  Haven,  Partlow,  Rosewood,  Willow- 
brook  and  others  still  make  the  headUnes,  as  do  many  other  institutions  across 
the  country.  Quite  frankly,  most  of  our  nations  institutions  serving  mentally 
retarded  people  are  improving  too  slowly,  and  many  continue  to  permit  abuse 
and  neglect  to  an  extent  which  violates  basic  rights  to  be  "free  from  harm." 

INIajor  national  organizations  representing  handicapped  people  such  as  the 
United  Cerebral  Palsy  Associations,  Inc.,  the  Epilepsy  Foundation  of  America, 
and  the  National  Society  for  Autistic  Children,  in  addition  to  NARC,  strongly 
endorse  S.  10  and  urge  its  quick  passage.  We  simply  must  not  allow  any  more 
time  to  go  by  without  this  vital  resource  for  protection.  The  United  States 
Government  must  fulfill  its  responsibility  in  overseeing  full  protection  under 
the  U.S.  Constitution.  At-risk  populations  such  as  institutionalized  persons, 
many  of  whom  do  not  even  know  their  basic  rights  are  being  violated,  should 
be  the  highest  priority  for  such  protections.  Clearly,  institutionalized  mentally 
retarded  persons  have  suffered  too  long. 

We  urge  you  to  enact  S.  10  as  soon  as  possible  and  pledge  our  full  support  to 
expedite  such  passage. 

NARC  is  aware  that  opponents  of  this  legislation  contend  that  this  is  a 
States  rights  issue.  We  strongly  disagree.  The  central  issue  is  protecting  the 
rights  of  all  United  States  citizens  under  the  United  States  Constitution.  We 
can  think  of  no  group  less  able  to  assert  such  rights  than  institutionalized 
mentally  retarded  individuals.  More  than  three-fourths  of  the  150,000  mentally 
retarded  residents  remaining  in  public  institutions  are  severely  and  profoundly 
retarded,  many  with  multiple  handicaps  sucli  as  cerebral  paLsy,  epilepsy  and 
blindness.  These  individuals  are,  for  the  most  part,  barely  able  to  ask  for  a 
drink  of  water,  much  less  to  protest  the  indignities  of  malnutrition,  sexual 
abuse  and  overmedication. 

The  bill's  opponents  argue  that  the  State  governments  are  equipi)ed  to  handle 
such  protections  and  are  doing  the  job.  If  tliat  w^ere  the  case,  there  most  likely 
would  not  be  a  need  for  these  hearings.  Obviously,  there  is  a  major  conflict  of 
interest  between  state  agencies  who  are  responsible  for  providing  institutional 
services  and  those  established  to  protect  its  citizens.  In  many  states  protective 
services  for  children  will  intervene  to  re.scue  a  cliild  from  its  parents  but  not 
when  a  state  agency  is  itself  responsible  for  the  abuse.  A  primary  duty  of  states 
attorneys  general  is  to  represent  state  agencies.  Tlie  number  of  cases  brought  in 
our  nation's  courts  by  private  citizens  and  public  interest  lawyers  and  organiza- 
tions is  adequate  evidence  that  many  states  are  not  fulfilling  their  responsibili- 
ties, either  in  providing  adequate  care  and  treatment  or  in  protecting  residents' 
rights.  However,  the.se  suits,  which  rely  on  private  initiative,  do  not  provide  a 
vehicle  for  many  who  must  go  mirepresented. 

The  Federal  Government  simply  must  have  full  authority  to  carry  out  its 
re.sponsibility  in  tliis  area.  In  some  cases  Federal  funds  are  flowing  into  states 
for  programs  which  violate  Federal  standards  relative  to  patient  rights  on  the 
basis  of  state  assurance  of  compliance.  The  funding  agencies  have  no  sanction 
except  withliolding  funds.  They  also  have  inadequate  investigatory  powers  to 
establish  the  validity  of  their  suspicions  and/or  are  unwilling  to  enforce  appro- 
priate care  and  treatment.  The  Justice  Department  has  such  capacity  and  should 
have  the  authority  and  standing  to  do  so.  S.  10  will  accomplish  just  that. 
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Individuals  and  organizations  opposed  to  S.  10  also  imply  that  protection  and 
advocacy  units  and  agencies  at  the  state  level  established  under  the  Develop- 
mental Disabilities  Services  and  Bill  of  Rights  Act  can  solve  these  problems  and 
the  United  States  Justice  Department  intervention  would  duplicate  such  efforts. 
Our  organization  feels  esiiecially  well-qualifled  to  address  this  fallacy.  Our  or- 
ganization has  been  intensively  involved  since  the  late  sixties  in  the  development 
of  the  Developmental  Disabilities  legi.slation  and  the  recently  established  De- 
velopmental Disabilities  Protection  and  Advocacy  systems.  NARC  has  carefully 
monitored  the  development  of  the  P  and  A  systems  and  three  of  our  state  units 
are  directly  involved  in  administering  P  and  A  systems. 

A  full  and  thorough  understanding  of  the  role,  capacity  and  limitations  of 
the  P  and  A  systems  is  essential  to  an  evaluation  of  this  claim.  Important  as 
their  mandate  is,  few  if  any  of  these  systems  have  the  capacity  to  mount  the 
interventions  needed  where  systematic  violations  are  suspected.  Here  are  some 
of  the  more  important  facts  concerning  the  P  and  A  systems. 

1.  The  mandate  of  the  Developmental  Disabilities  P  and  A  systems  is  to  pro- 
tect individuals  considered  to  be  developmentally  disabled.  According  to  the 
Conference  Reiwrt  on  Public  Law  95-602,  the  recently  enacted  Rehabilitation, 
Comprehensive  Services  and  Developmental  Disabilities  Amendments  of  1978, 
the  entire  developmentally  disabled  population  is  comprised  of  approximately 
two  million  individuals.  Although  most  mentally  retarded  residents  of  institu- 
tions would  be  covered  under  these  systems,  most  other  handicapped  individuals 
are  not  protected ;  neither  are  non- handicapped  children,  prisoners,  the  aged 
and  other  classes  of  people  to  be  protected  under  S.  10.  Put  simply,  existing 
Developmentally  Disabilities  Protection  and  Advocacy  Systems  have  too  limited 
a  service  mandate  to  replace  United  States  Justice  Department  intervention. 

2.  Developmental  Disabilities  Protection  and  Advocacy  Systems  have  a  limited 
capacity  to  address  systematic  violations  in  institutions  due  to  a  lack  of  author- 
ity, finances  and  manpower.  The  new  P  and  A  systems  are  reaching  a  remarkable 
number  of  developmentally  disabled  pei'sons  who  are  in  need  of  a  great  variety 
of  advocacy,  despite  these  limitations.  AVe  are  attaching  a  tabulation  of  their 
activities  for  your  records. 

EMC  Institute,  Inc.,  which  has  a  contract  to  study  and  provide  Technical 
Assistance  to  State  Developmental  Disabilities  Councils  has  gathered  data  de- 
scribing the  P  and  A  systems.  The  data  indicates  the  P  and  A  systems  have 
.spent  roughly  one-half  their  time  dealing  in  the  right  to  education  issue,  one- 
quarter  of  their  time  working  on  individual  entitlement  problems  such  as  SSI 
eligibility  and  the  remainder  of  their  time  on  other  activities.  This  workload 
clearly  ivS  overburdening  the  P  and  A  .systems.  NARC  anticipates  this  situation 
will  worsen  rather  tlian  improve  as  more  and  more  developmentally  disabled 
citizens  and  their  parents  and  representatives  realize  the  existence  of  such  a 
resource. 

In  fiscal  year  197.9,  a  grand  total  of  $3  million  is  available  for  the  fifty  states 
and  six  territories.  More  than  40%  of  the  states  and  five  of  the  six  territories 
have  less  than  $30,000  of  Federal  funds  to  operate  the  .systems  which  must  pro- 
tect and  advocate  on  behalf  of  all  developmentally  disabled  citizens,  not  just 
those  residing  in  institutions.  We  seriously  question  if  that  amount  of  money 
will  ever  enable  state-wide  systems  to  be  established.  Even  if  the  states  were  to 
double  the  dollars,  which  some  have  done,  there  simply  are  too  few  fiscal  re- 
sources to  handle  the  tasks. 

Public  Law  95-602  established  a  minimum  allocation  of  $50,000  for  D.D. 
P  and  A  systems.  Under  this  new  provhsion  over  60  percent  of  the  states  will  be 
at  the  minimum  level,  and  the  larger  states  will  not  be  able  to  expand  their  serv- 
ices without  a  substantial  increase  in  appropriations.  I'nfortunately,  President 
Carter  is  requesting  the  same  $3  million  for  D.D.  P  and  A  svstems  in  his  fiscal 
year  19S0  budget.  The  future  is  rather  bleak  as  far  as  expansion  goes. 

3.  D.D.  P  and  A  Systems  have  a  huge  agenda,  well  beyond  protection  the  rights 
of  institutionalized  developmentally  disabled  persons.  A  recently  released  study 
by  the  ABA/Commission  on  the  Mentally  Disabled  of  nine  state  P  and  A  systems 
reveals  a  diver.se  spectrum  of  issues  currently  being  handled.  Critical  issues 
include:  right  to  education,  zoning  restrictions,  guardianship,  employment  and 
hou.sing  discrimination,  environmental  barrier  removal,  criminal  .irstice  and  per- 
sonal and  civil  rights  in  the  community  as  well  as  admission  to  services.  All 
these  problems  and  others  must  be  coped  with,  in  addition  to  institutional  rights 
issues.  It  must  be  remembered  that  lesal  advocacy  is  but  one  of  a  number  of 
authorities  or  activities  which  P  and  A  systems  are  responsible  to  implement. 
The  Justice  Department's  OflBce  of  Special  Litigation's  primary  mission,  however, 
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is  legal  advocacy,  and  its  intervention  should  be  seen  as  complementing,  not  dupli- 
cating, P  and  A  activities. 

4.  Resources  to  litigate  are  generally  not  available.  Although  the  Develop- 
mental Disabilities  P  and  A  systems  are  now  professionally  .staffed,  some  do  not 
have  attorneys  or  the  re.sources  to  hire  legal  asSsistance  to  pursue  litigation  such 
as  might  be  undertaken  under  the  provisions  of  S.  10.  P^ven  those  that  do  have 
one  or  more  attorneys  on  .staff  acknowledged  they  do  not  have  the  time  for  full 
investigation,  trial  and  appellate  processes.  It  is  crucial  to  recognize  the  vast 
amount  of  resources  necessary  to  successfully  litigate  such  cases. 

The  North  Carolina  P  and  A  system,  for  example,  even  though  it  has  been  in 
operation  for  more  than  three  years,  two  years  longer  than  most  Developmental 
Disabilities  P  and  A  systems,  has  never  litigated  a  case  involving  a  resident  of 
an  institution.  ABA  study  data  indicates  class  action  litigation  in  only  two  or 
three  states   and  those  may  not  necessarily  involve  any  institution  cases. 

It  is  also  important  to  recall  certain  ethical  considerations  facing  P  and  A 
lawyers.  It  is  reasonable  to  expect  that  they  will  center  their  activities  on  cases 
referred  to  them  by  disabled  people  themselves  or  their  representatives  or 
advocates.  P  and  A  attorneys  will  not  be  expected  to  go  around  "drumming  up 
trade."  In  this  sense,  P  and  A  systems  are  somewhat  restricted  in  their  activi- 
ties. The  Justice  Department,  though,  focu.ses,  on  classes  of  ijersons  rather 
than  individual  cases.  For  these  reasons,  the  Justice  Department  is  clearly  more 
capable  of  intervening  in  the  type  of  rights  violations  to  be  undertaken  under 
this  legislation. 

Another  consideration  is  staff  training.  Specialized  investigative  skills  are  re- 
quired to  fully  "di.scover"  patterns  and  practices  of  rights  violations  in  institu- 
tions. Most  Pand  A  lawyers  do  not  have  this  training,  while  most  attorneys  in 
the  Office  of  Special  Litigation  in  the  Justice  Department  already  pos.sess  such 
skills. 

r>.  P  and  A  systems  operate  under  certain  restraints.  Public  Law  'J5-bUZ 
provides  for  state  P  and  A  systems  to  "be  independent  of  any  agency  which  pro- 
vides treatment,  services,  or  habilitation  to  persons  with  developmental  disabili- 
ties .  .  .".  NARC  assumes  that  this  provision  is  complied  with  in  the  states  to 
the  extent  po.ssible.  However,  reality  dictates  certain  degrees  of  independence. 
Tlie  only  real  clout  or  carrot  offered  to  the  Governor  of  a  state  to  have  a  Devel- 
opmental Disabilities  P  and  A  system  is  the  withdrawal  of  Developmental  Dis- 
abilities state  grant  funds  should  the  P  and  A  system  not  be  established  or  be 
aboli.shed.  Quite  franklv,  this  mav  not  be  such  an  appetizing  carrot,  since  60 
percent  of  the  state  grant  allocations  are  under  $.100,000.  When  compared  to  the 
millions  of  dollars  the  state  spends  on  institutional  care  for  mentally  retarded 
persons  alone,  it  is  certainly  understandable  that  a  Governor  might  be  tempted  to 
abolish  or  seriouslv  threaten  the  P  and  A  system  rather  than  face  expensive  and 
lengthy  litigation."  The  loss  of  the  P  and  A  and  state  grant  funds  would  be  a 
"drop  in  the  bucket"  in  most  state  coffers.  The  Justice  Department,  of  course, 
has  no  such  restraints.  •  i.    aij-v       ^ 

6.  P  and  A  systems  for  severely  handicapped  individuals  do  not  exist.  Althougn 
authorized  under  Public  Law  95-602,  P  and  A  systems  to  protect  and  advocate 
the  rights  of  severely  handicapped  individuals  are  not  yeit  in  place,  and  there 
is  little  evidence  suggesting  that  any  such  systems  will  come  about  in  the  near 
future.  Unlike  the  Developmental  Disabilities  P  and  A  systems,  the  P  and  A 
systems  for  the  severely  handicapped  are  noit  mandated  by  law.  Authorization 
levels  are  not  specified  in  the  law  except  to  place  limitations  on  appropriations 
(quite  low  levels  at  that— $6  million  for  fiscal  year  1979,  $7.5  million  for  fiscal 
year  1980  and  $9  million  for  fiscal  year  1981).  The  Carter  Fiscal  Year  1980 
Budget  requests  no  funds  for  this  purpose  in  either  fiscal  year  1979  or  fiscal  year 
1980.  The  law  also  significantly  weakens  'the  independence  of  this  system  in  com- 
parison to  the  Developmental  Disabilities  P  and  A  system.  All  in  all,  this  poten- 
tial resource  simply  isn't  available,  and  its  future  appears  rather  bleak.  Again, 
another  strong  argument  for  the  passage  of  S.  10. 

7.  Justice  Department  intervention  holds  much  greater  potential  for  a  positive 
reaction  by  the  state  than  intervention  by  a  state  P  and  A  system.  It  is  simply 
a  fact  of  iife  that  political  forces  in  power  in  a  state  are  much  more  likely  to 
react  to  intervention  by  an  agency  of  the  United  States  Government  than  to 
an  agency  within  that  state.  The  very  threat  of  United  States  intervention  may 
bring  about  effective  remedies.  When  compared  to  an  agency  of  the  United 
States  Justice  Department,  a  state  P  and  A  system  simply  does  not  brandish  the 
clout  to  bring  about  the  necessary  change. 
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Lawsuits  brought  forth  by  the  Justice  Department  will  also  have  a  much 
greater  iiotential  to  briiis  about  statewide,  and  even  nationwide,  reactions.  This 
cannot  be  said  of  state  P  and  A  systems. 

The  National  Association  for  Retarded  Citizens  would  like  to  take  this  op- 
portunity to  react  to  the  Resolution  concerning  this  legislation  adopted  by  the 
National  Association  of  Attorneys  General.  We  begin  by  noting  that  the  Resolu- 
tion fails  to  mention  that  the  individuals  residing  in  institutions  have  the  same 
constitutional  rights  as  the  rest  of  our  country's  population.  Our  organization 
has  fought  long  and  hard  to  gain  public  attention  to  the  fact  that  mentally  re- 
tarded citizens,  regardless  of  the  degree  of  retardation,  have  the  same  rights 
under  the  United  States  Constitution  as  you  and  I  do. 

The  United  States  Congress,  however,  recognizing  the  many  barriers  to  the 
attainment  of  such  rights  by  developmentally  disabled  individuals,  enacted  the 
"Rights  of  the  Developmentally  disabled,"  Section  111  of  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights  Act.  A  copy  of  this  provision  is  at- 
tached for  your  information.  The  provision  establishes  minimum  standards  to  be 
met  by  residential  programs. 

We  have  refuted,  in  detail,  NAAG's  contention  that  P  and  A  systems  would 
duplicate   Justice   Department  intervention. 

NARC  takes  exception  with  the  NAAG  stance  that  42  U.S.C.  1983  fully  meets 
the  needs  of  institutionalized  persons.  NARC  believes  that  while  Section  1983 
grants  citizens  remedies  if  their  constitutional  rights  are  violated,  it  also  grants 
governmental  officials  several  important  defenses  such  as  a  state  statute  of 
limitations,  a  claim  that  they  acted  in  good  faith,  or  that  they  could  not  be 
charged  with  knowledge  of  emerging  constitutional  rights. 

We  also  view  as  totally  unrealistic,  the  necessity  for  the  Congress  to  finance 
the  changes  brought  about  by  such  intervention.  We  cannot  think  of  any  ex- 
amples of  the  Congress  attaching  money  strings  to  basic  rights  provision.  Titles 
VI  and  IX  of  the  Civil  Rights  Act,  for  example,  didn't  and  still  don't  provide 
funds  to  states  to  protect  the  rights  of  minorities  and  women.  Sections  503  and 
504  of  the  Rehabilitation  Act  of  1973,  Affirmative  Action  in  Employment  and 
Anti-discrimination  provisions,  do  not  provide  such  funds.  Yet  they  are  in  effect 
and  working.  Why  single  out  institutionalized  persons  and  this  bill  for  such  a 
provision?  We  can  only  consider  this  a  delaying  or  impeding  tactic. 

A  major  factor  not  commonly  understood  by  most  people  is  that  many  of  the 
remedies  available  to  the  states  to  improve  their  .services  to  institutionalized 
people  are  not  expensive.  Some  cost  nothing  at  all.  Others  would  have  a  neg- 
ligible impact  on  a  state  budget.  Yet  some  of  these  remedies,  staff  training, 
for  example,  can  go  a  long  way  toward  avoiding  abusive  treatment  of  the 
institutional  residents. 

NARC  strongly  disagrees  wath  the  recommendation  of  a  Presidential  Com- 
mission to  study  the  issues  involved.  The  NAAG  recommends  minimum  stand- 
ards of  care.  Well,  institutions  for  mentally  retarded  person  have  had  such 
Federal  standards  since  1974,  in  the  Medicaid  ICF/MR  program.  This  is  an 
addition  to  the  minimum  standards  in  the  Developmental  Disabilities  Act. 
Although  such  standards  have  proven  useful  in  upgrading  facilities  to  meet 
minimum  quality  care,  some  of  the  in.stitutions  certified  by  the  states  as  in  com- 
pliance with  the  standards  are  the  very  ones  facing  litigation  from  the  Justice 
Department  and  private  advocacy  groups.  This  fact  strengthens  the  case  for 
the  need  for  S.  10  and  as  far  as  mental  retardation  facilities  are  concerned, 
nullifies  the  NAAG  Resolution. 

NAAG  also  calls  for  a  national  policy  concerning  adequate  care  and  the  devel- 
opment of  a  shared  commitment  of  local,  state  and  Federal  Government  to 
work  together  to  solve  the  problems.  As  far  as  NARC  is  concerned,  such  a 
national  policy  for  mental  retardation  institutions  has  existed  since  the  early 
seventies.  Unfortunately,  we  simply  cannot  rely  on  the  states  to  carry  out  their 
p^rt  of  this  nolicv.  There  simply  has  been  no  commitment  on  the  part  of  many 
states  to  follow  this  policy. 

Looking  at  the  NAAG  Resolution  in  perspective.  NARC  feels  it  represents  a 
not  well  thought  out.  misleading  effort  to  sweep  this  legislation  under  the  rug. 
Our  members  plead  for  the  Congress  not  to  let  this  happen.  The  lives  of  too 
manv  innocent  human  beings  are  at  stake. 

The  National  Association  for  Retarded  Citizens  also  desires  to  comment  on 
specific  provisions  of  R.  10. 

Most  importantly,  the  entire  bill  has  NARC's  complete  .support.  Tlie  sponsors 
of  this  legislation  are  to  be  commended  for  drafting  a  realistic,  practical  solu- 
tion in  a  difficult  area. 
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There  are,  however,  certain  provisions  in  the  bill  we  suggest  be  amended  or 

deleted.  ,  .  ,  .,,„  ,  . 

1  The  terms  "egregious  or  flagrant  (conditions  which  are  willful  or  wanton 
or  conditions  of  gross  neglect)"  contained  in  Section  1  in  our  opinion  estab- 
lishes standards  well  beyond  normal  constitutional  tests  and  should  be  deleted 

from  the  bill.  ^  ,   .       „  .   ^       «5 

L'.  Section  2(a)(4)  which  requires  the  Attorney  General  to  allow  state  otfa- 
ciais  reasonable  time  to  correct  conditions  taking  into  consideration  various 
requirements,  including  "extenuating  circumstances"  should  also  be  deleted. 
This  Section  will  only  provide  the  states  further  excuse  for  stalling  tactics 
causing  delays  in  pronipt  and  efficient  remedies. 

3.  The  term  "State  action"  in  relation  to  private  facilities  in  Section  (b) 
inu.st  be  broadly  defined  to  include  situations  where  state  funds  of  any  sort  are 
utilized  to  operate  the  facility,  whether  through  a  provider  contract  or  some 
other  similar  mechanism. 

4.  XARC  suggests  language  be  added  in  the  Senate  Report  accompanying 
S.  10  to  clarify  the  inclu.sion  of  small  public  or  private  group  homes  (four  or  more 
unrelated  persons)  within  the  definition  of  institution.  This  language  is  very  im- 
portant, considering  the  continued  de-institutionalization  of  the  larger  facilities, 
inicing  mentally  retarded  citizens  in  smaller,  less  restrictive  residential  set- 
tings is  a  most  worthy  goal  and  strongly  supported  by  NARC.  However,  such 
living  arrangements  do  not  guarantee  protection  from  rights  violations.  Addi- 
tionally, as  more  and  more  group  homes  are  establi.sbed,  .systematic  monitoring 
of  sucii  facilities  will  become  increasingly  difficult.  It  is  imperative,  then,  that 
coverage  for  those  facilities  be  incorporated  under  the  provisions  of  this  bill. 

Mr.  Chairman,  the  institutionalized  citizens  of  our  country,  particularaly 
those  mentally  retarded  per.sons  residing  in  institutions,  have  suffered  from 
dehumanizing,  dangerous  and  inadequate  care  for  too  long.  All  of  society  must 
play  a  role  in  reversing  the  conditions.  One  major  avenue  to  turning  this  in- 
justice around  is  the  passage  of  S.  10.  Let's  give  our  Federal  Government  the 
opportunity  to  protect  its  most  vulnerable  citizens.  The  300,000  members  of  the 
National  Association  for  Retarded  Citizens  urge  you  and  your  colleagues  to 
quickly  enact  this  vital  legislation. 

BIGHTS      OF      THE     DEVELOPMENTALLY     DISABLED 

Sec.  111.  Congress  makes  the  following  findings  respecting  the  rights  of  per- 
sons with  developmental  disabilities : 

(1)  Persons  with  developmental  disabilities  have  a  right  to  appropriate  treat- 
ment, services,  and  habilitation  for  such  disabilities. 

(2)  The  treatment,  services,  and  habilitation  for  a  person  with  developmen- 
tal disabilities  should  be  designed  to  maximize  the  developmental  potential  of 
the  person,  and  should  be  provided  in  the  setting  that  is  least  restrictive  of 
the  i>er.soii's  personal  liberty. 

(3)  The  Federal  Government  and  the  States  both  have  an  obligation  to  assure 
that  public  funds  are  not  provided  to  any  institutional  or  other  residential 
program  for  persons  with  developmental  disabilities  that — 

(A)  does  not  provide  treatment,  services,  and  habilitation  which  is  ap- 
propriate to  the  needs  of  such  persons ;  or 

(B)  does  not  meet  the  following  minimum  standards: 

(i)  Provision  of  a  nourishing,  well-balanced  daily  diet  to  the  per- 
sons with  developmental  disabilities  being  served  by  the  program. 

(ii)  Provision  to  such  persons  of  appropriate  and  sufficient  medical 
and  dental  services. 

(iii)  Prohibition  of  the  use  of  physical  restraint  on  such  persons  un- 
less absolutely  necessary  and  prohibition  of  the  use  of  such  restraint 
as  a  punishment  or  as  a  substitute  for  a  habilitation  program. 

(iv)  Prohibition  on  the  excessive  use  of  chemical  restraints  on  such 
persons  and  the  use  of  such  restraints  as  punishment  or  as  a  substi- 
tute for  a  habilitation  program  or  in  quantities  that  interfere  with  serv- 
ices, treatment,  or  habilitation  for  such  persons. 

(v)  Permission  for  close  relatives  of  such  persons  to  visit  them  at 
reasonable  hours  without  prior  notice. 

(vi)  Compliance  with  adequate  fire  and  safety  standards  as  may  be 
promulgated  by  the  Secretary. 
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(4)  All  programs  for  persons  with  developmental  disabilities  should  meet 
standards  which  are  designed  to  assure  the  most  favorable  possible  outcome  for 
those  served,  and — 

(A)  in  tlie  case  of  residential  programs  serving  persons  in  need  of  com- 
prehensive health-related,  habilitative,  or  rehabilitative  services,  which  are 
at  least  equivalent  to  those  standards  applicable  to  intermediate  care  facili- 
ties for  the  mentally  retarded  promulgated  in  regulations  of  the  Secretary 
on  January  17,  1974  (39  Fed.  Reg.  pt.  II)  as  appropriate  when  taking  into 
account  the  size  of  the  institutions  and  the  service  delivery  arrangements 
of  the  facilities  of  the  programs  ; 

(B)  in  the  case  of  other  residential  programs  for  persons  with  develop- 
mental disabilities,  which  assure  that  care  is  appropriate  to  the  needs  of 
the  persons  being  served  by  such  programs,  assure  that  the  persons  admitted 
to  facilities  of  such  programs  are  persons  whose  needs  can  be  met  through 
services  provided  by  such  facilities,  and  assure  that  the  facilities  under  such 
programs  provide  for  the  humane  care  of  the  residents  of  the  facilities,  are 
sanitary,  and  protect  their  rights  ;  and 

(C)  in  the  case  of  nonresidential  programs,  which  assure  the  care  pro- 
vided by  such  programs  is  appropriate  to  the  persons  served  by  the  programs. 

The  rights  of  persons  with  developmental  disabilities  described  in  findings 
made  in  this  section  are  in  addition  to  any  constitutional  or  other  rights  other- 
wise afforded  to  all  persons. 

Senator  Bayii.  Do  the  others  have  comments  you  want  to  make  at 
this  time  ? 

Mr.  Friedman.  Each  of  the  other  three  panelists  has  some  brief 
remarks  to  make,  and  we  thouijht  we  might  take  questions  either  indi- 
vidually or  after  all  of  the  short  presentations,  as  you  wish. 

Senator  Bath.  Good.  You  could  hit  the  hiah  points  of  your  remarks. 
We  would  like  to  get  some  nuestions.  I  think  there  are  some  rather 
nippy  questions  here  we  would  like  to  get  comments  on. 

Mr.  Friedman".  Perhaps  we  should  each  give  some  brief  remarks  and 
take  questions  as  a  panel. 

On  behalf  of  the  mental  health  law  project,  I  am  very  pleased  to 
have  been  invited  to  testify  today  on  S.  10,  which  we  continue  to  view 
as  a  vitally  needed  piece  of  legislation. 

I  am  Paul  Friedman,  director  of  the  mental  health  law  project. 
During  1977  hearings  on  S.  1393,  we  submitted  extensive  written  testi- 
mony. I  will  not  repeat  today  the  many  examples  of  institutional  abuse 
and  exploitation  detailed  in  my  1977  testimony,  but  would  request  that 
that  testimony  be  made  a  part  of  the  current  record. 

Senator  Bayh.  That  will  be  included. 

Mr.  Friedmax.  Thank  you. 

I  would  like  very  briefly  to  make  some  remarks  about  the  continu- 
ing need  for  this  bill  and  to  mention  two  significant  developments  in 
the  18  months  since  my  prior  testimony. 

Without  repeating,  I  would  like  to  stress  that  the  shocking  condi- 
tions in  institutions  for  mentally  disabled  persons  so  fully  documented 
in  the  previous  hearings,  continue  to  exist  and  have  not  in  any  signifi- 
cant way  abated.  The  risfhts  of  thousands  of  mentally  ill  and  mentally 
retarded  adults  and  children  are  still  violated  each  day.  My  colleagues 
recently  visited  an  institution,  for  example,  where  residents  were  liter- 
ally kept  in  cages. 

Second,  sources  of  advocacy  other  than  the  Department  of  Justice 
are  still  woefully  inadequate  to  meet  the  need,  especially  for  major 
system-changing  litigation.  The  participation  of  the  Attorney  Gen- 
eral, with  his  resources  for  maintaining  complex  and  protracted  liti- 
gation of  the  pattern-or-practice  variety,  is  indispensable  if  the  civil 
rights  of  institutionalized  persons  are  to  have  any  real  meaning. 
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Both  of  these  points  are  amplified  and  supported  in  detail  in  the 
previous  testimony  that  I  have  mentioned,  and  I  snnply  want  to  note 
that  the  situation  remains  essentially  the  same.  .    ,i    ^  i 

I  would  like  to  turn  to  two  significant  developments  that  have 

occurred  in  the  interim.  .    .  ivr     ^  i  tr  „ui. 

First    we  have  had  a  President's  Commission  on  Mental  Healtn 

which,  in  its  recent  report,  stressed  protection  of  the  basic  rights  ot 

mentallv  disabled  ])ersons  as  one  of  its  eight  ma^or  recommendations. 
Second    the  Protection  and  Advocacy  Agencies  mandated  by  the 

Developmental  Disabilities  Assistance  and  Bill  of  Eights  Act  are  now 

^"xhTpresident's  Commission  on  Mental  Health  identified,  as  a  na- 
tional o-oah  assurino-  "that  mental  heaUh  services  and  programs  oper- 
ate within  basic  principles  protecting  human  rights  and  guaranteeing 

freedom  of  choice."  ,       „  i        i  xi    4- 

The  Commission  went  on  to  state  that  "we  are  keenly  aware  tliat 
even  the  best-intentioned  eiforts  to  deliver  services  to  mentally  dis- 
abled persons  have  historically  resulted  in  well-documented  cases  ot 
exploitation  and  abuse."  .   n     j- 

It  then  cited  the  need  for  increased  advocacy  for  the  mentally  dis- 
abled and  recommended  creation  of  effective  advocacy  systems  for  the 
mentally  ill,  which  would  be  analogous,  although  not  necessarily  the 
same  as,  the  P.  &  A.  agencies  now  in  effect  for  developmentally  dis- 
abled persons,  ro   •      ^    ^1       ri 

Recoo-nizing  that  such  agencies  are  not  sufhcient,  the  L-ommission 
also  recommeiided  increased  efforts  by  alternative  legal  advocacy 
agencies,  Government,  and  the  private  bar. 

Althouo-h  the  full  Commission  didn't  speak  to  the  specific  issue  ot 
this  bill,  Its  Task  Panel  on  Legal  and  Ethical  Issues,  which  I  was 
privileged  to  chair,  strongly  endorsed  this  legislation. 

The  task  panel  was  an  interdisciplinary  group  including  prominent 
mental  health  professionals  and  administrators,  as  well  as  leading 
mental  disability  lawyers  and  consumers.  To  quote  briefly  the  relevant 
portion  of  its  report : 

Proposed  Federal  legislation  supported  by  the  administration  would  authorize 
the  U  S  Department  of  Justice  to  intervene  in  or  initiate  civil  actions  when 
there  is  a  pattern  or  practice  of  violations  of  the  Federal  constitutional  and/or 
statutory  rights  of  individuals  incarcerated  or  institutionalized  in  State  facilities. 

The  panel  concluded : 

This  bill  would  greatlv  increase  the  likelihood  of  ameliorating  unconstitutional 
and  illegal  practices  and  conditions  in  State  institutions  by  providing  to  tliose 
persons  who  were  least  able  to  represent  themselves  a  mechanism  whereby  their 
fundamental  grievances  can  be  addressed. 

The  continuity  of  expertise  and  resources  provided  by  the  Depart- 
ment of  Justice"  is  an  essential  underpinning  for  the  maintenance  of 
responsible  and  high  quality  litigation.  ^      n^    ^ 

Senator  Bayh,  I  would  also  request  that  this  report  by  the  lask 
Panel  on  Legal  and  Ethical  Issues  of  the  President's  Commission  on 
Mental  Health  be  inserted  in  the  record.  I  think  its  advocacy  recom- 
mendations would  be  particularly  relevant  for  the  committee. 

Senator  Bayii.  Without  objection,  that  will  appear  in  the  record 
following  your  prepared  statement. 

Mr.  FmEDMAN.  The  President's  Commission  on  Mental  Health  also 
identified  chronic  mentally  disabled  persons,  children,  adolescents  and 
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the  elderly,  who  represent  significant  parts  of  the  population  this  leg- 
islation is  designed  to  protect,  as  "the  nnderserved  and  inappropriately 
served  populations  which  should  receive  priority  attention."  And  one 
of  the  chief  problems  noted  by  the  President's  Commission  was  in- 
appropriate institutionalization. 

In  our  view,  we  don't  need  another  Presidential  commission  to 
study  institutional  problems,  as  T  gather  the  National  Association  of 
Attorneys  General  has  proposed.  The  problems  are  known  in  full, 
often  gruesome  detail,  and  Congress  has  clearly  expressed  the  na- 
tional ])olicy  of  reducing  inappropriate  institutionalization  and  pro- 
tecting the  civil  rights  of  mentally  disabled  and  other  highly  vulner- 
able populations. 

Now,  the  second  important  development  which  has  come  about  since 
this  committee  heard  extensive  testimony  in  1977  has  been  the  imple- 
mentation of  the  protection  and  advocacy  system.  But  the  P.  &  A. 
system  certainly  does  not  obviate  the  need  for  S.  10. 

The  mental  health  law  project  has  been  closely  involved  with  the 
P.  &  A.  svstem.  We  operate  a  training  and  technical  assistance  project 
for  the  P.  &  A.'s  in  HEW  region  II,  and  we  are  also  one  of  three 
regional  legal  advocacy  backup  centers  serving  22  States.  P.  &  A.  is  in 
four  of  the  HEW  regions. 

After  more  than  1  year  of  experience  with  the  system,  it  is  clear 
there  are  certain  inherent  limitations  in  that  system,  important  and 
valuable  though  it  is  as  one  part  of  a  meaningful  advocacy  network. 

The  program  is  severely  inhibited  by  the  minimal  funding  so  far 
made  available.  According  to  a  recent  APA  study,  the  budgets  of 
average  P.  &  A.'s  ranged  from  $25,000  to  $50,000  a  year.  Many  States 
receive  only  the  minimum  $20,000  grant.  Such  a  sum  is  painfully  in- 
adequate. Congress  recognized  this  problem  and  recently  increased  the 
program's  authorization  level  from  the  current  $3  to  $9  million  for 
fiscal  1979,  and  if  this  additional  money  is  appropriated,  the  situation 
will  certainly  improve. 

But  even  if  that  happens,  the  amount  of  resources,  wdien  spread 
among  the  54  States  and  territories  will  remain  inadequate  to  the  need. 
The  cost  of  one  major  system-changing  lawsuit  would  quickly  over- 
whelm any  P.  &  A.  asfency. 

In  fact,  in  consulting  with  several  of  the  P.  &  A.  agencies,  one  of 
the  first  things  they  have  asked  us  to  do  is  to  help  them  make  contact 
with  appropriate  persons  in  the  Civil  Rights  Division  of  Justice  to 
secure  the  Department's  assistance.  Clearly,  they  would  have  been 
very  happy,  if  the  Justice  Department's  standing  had  been  clarified, 
to  defer  to  the  Department  of  Justice  for  one  part  of  the  total  range 
of  advocacy  activities  in  which  they  engage — ^that  part  being  the  very 
complicated,  very  time-consuming  and  expensive  pattern-and-practice 
variety  of  constitutional  rights  litigation. 

So  I  think  it  would  be  naive  to  expect  the  P.  &  A.  agencies  ever  to 
play  a  role  that  would  duplicate  that  of  the  Department  of  Justice 
under  the  proposed  law. 

As  Assistant  Attorney  General  Days  has  stated,  the  Department 
continues  to  face  debilitating  problems  in  entering  cases.  This  legis- 
lation is  therefore  more  necessary  than  ever. 

Institutionalized  people  are  far  removed  from  access  to  adequate 
legal  representation  because  of  their  incarceration  and  for  a  variety  of 
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other  reasons  having  to  do  with  the  lack  of  an  adequately  trained 

bar. 

That  is  one  of  the  reasons  why  the  De])artment  needs  to  have  stand- 
ing and  why  patients  in  mental  institutions,  contrary  to  the  sugges- 
tion of  Senator  Thurmond,  aren't  likely  to  be  able  to  find  private 
counsel  to  represent  them  and  to  bring  suits  of  their  own. 

We  have  a  severe  lack,  as  the  President's  Cominission  noted,  of 
lawyers  with  special  training  in  communicating  with  mentally  dis- 
abled persons  and  in  the  specialized  and  complex  issues  to  be  litigated. 

In  our  opinion,  passage  of  S.  10  will  assure  a  vital  source  of  pro- 
tection and  hope  for  thousands  of  our  most  vulnerable  citizens,  and  we 
still  strongly  support  passage  of  the  bill. 

I  would  like  to  add  a  thought  about  the  allocation  problem  which 
Senator  Thurmond  raised  earlier. 

In  our  view,  constitutional  rights  are  on  a  different  level  from  other 
very  important  fiscal  resource  allocation  decisions  that  State  legisla- 
tures must  make.  The  constitutional  law  and  precedents  are  absolutely 
clear  that  where  there  are  serious  and  important  violations  of  con- 
stitutional due  process  protections  or  of  the  eighth  amendment's 
guarantee  of  jjrotection  against  cruel  and  unusual  punishment,  then 
lack  of  adequate  fiscal  resources  is  not  an  acceptable  excuse. 

I  think  it  is  important  to  separate  out  problems  of  brutal  assaults 
and  beatings,  of  systemic  malnutrition  and  similar  deprivations  of 
vulnerable  people  who  have  been  deprived  of  their  liberty  and  com- 
mitted to  State  institutions.  However  important  other  social  prob- 
lems— issues  of  highways  or  welfare  payments  or  whatever — may  be, 
they  aren't  connected  to  State  action  which  has  deprived  persons  of 
fundamental  liberty  and  then  caused  serious  constitutional  abuses. 
That  distinction  supports  passage  of  S.  10. 

In  response  to  Senator  Thurmond's  remarks  on  the  value  of  expos- 
ing such  conditions,  I  do  not  believe  that  mere  exposure  in  the  State 
will  remedy  a  great  number  of  the  important  problems  which  the 
Justice  Department,  under  this  bill,  would  be  addressing. 

There  have  been  periodic  exposes — in  the  press  and  on  television, 
for  example— around  Willowbrook,  a  typical  bad  institution  in  our 
countiy.  And  you  can  look  back  over  20  years  and  see  a  flurry 
of  journalistic  interest,  of  public  outrage.  Then,  under  the  pressure  of 
other  problems,  attention  goes  away ;  conditions  remain  the  same  and 
horrible  abuses  continue  to  take  place. 

So  although  we  believe  that  airing  of  these  issues,  that  muckraking 
is  a  very  important  advocacy  tool,  we  think  that  the  Justice  Depart- 
ment's capacity  to  litigate  in  areas  where  these  other  approaches  have 
been  tried  and  have  failed  is  essential  to  protecting  the  rights  of 
mentally  handicapped  persons. 

Thank  you. 

Senator  Bayii.  Thank  you  very  much. 

[The  prepared  statement,  the  report  submitted  to  the  President's 
Commission  on  IMental  Health  and  the  testimony  given  before  the  sub- 
committee in  1977  follows :] 

Prepared  Statement  of  Paul  R.  Friedman 

On  behalf  of  the  Mental  Health  Law  Project,  I  am  very  pleased  to  have  been 
invited  to  testify  today  on  S.  10,  vphich  we  continue  to  view  as  a  vitally  needed 
piece  of  legislation. 
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During  1977  hearings  on  S.  1393,  we  submitted  extensive  written  testimony.  I 
will  not  repeat  today  the  many  examples  of  institutional  abuse  and  exploitation 
detailed  in  my  1977  testimony,  but  would  request  that  that  testimony  be  made  a 
part  of  the  current  record.  Today  I  simply  wish  to  highlight  the  continuing  need 
for  this  law  and  to  outline  relevant  developments  in  the  18  months  since  my  prior 
testimony.  .        ^      .,  .    „ 

First,  let  me  stress  that  the  shocking  conditions  in  institutions  for  the  mentally 
disabled,  so  fully  documented  in  the  previous  hearings,  continue  to  exist.  The 
rights  of  thousands  of  mentally  ill  and  mentally  retarded  adults  and  children 
are  still  violated  every  day.  My  colleagues  have  recently  visited  an  institution  in 
Puerto  Rico,  for  example,  where  some  residents  are  literally  kept  in  cages.  Sec- 
ond, sources  of  advocacy  other  than  the  Department  of  Justice  are  still  woefully 
inadequate  to  meet  the  need,  especially  the  need  for  major  system-changing  liti- 
gation. The  participation  of  the  Attorney  General,  with  his  resources  for  main- 
taining complex  and  protracted  litigation  of  the  pattern  or  practice  variety,  is 
indispensable  if  the  civil  rights  of  institutionalized  persons  are  to  have  any  real 
meaning.  Both  of  these  points  are  amplified  in  my  previous  testimony  and  that  of 
many  other  witnesses.  Nothing  in  the  past  18  months  has  changed  in  that  regard. 
Two  significant  developments  have  occurred,  however.  First,  the  President's 
Commission  on  Mental  Health,  in  its  recent  report,  has  stressed  the  need  to 
protect  the  basic  rights  of  the  mentally  disabled  as  one  of  its  eight  recommenda- 
tions. Second,  the  Protection  and  Advocacy  agencies  (P&A)  mandated  by  the 
Developmental  Disabilities  Assistance  and  Bill  of  Rights  Act  are  now  in  place. 
I'd  like  to  discuss  each  of  these  developments  briefly. 

The  President's  Commission  on  Mental  Health  identified  assuring  "that  mental 
health  services  and  programs  operate  within  basic  principles  protecting  human 
rights  and  guaranteeing  freedom  of  choice"  as  a  national  goal.  (Report  of  the 
President's  Commission  on  Mental  Health,  vol.  1  at  10,  hereinafter  cited  as 
PCMH.)  The  Commission  further  concluded:  "We  are  keenly  aware  that  even 
the  best  intentioned  efforts  to  deliver  services  to  mentally  disabled  persons  have 
historically  resulted  in  well-documented  cases  of  exploitation  and  abuse."  It  went 
on  to  cite  the  need  for  increased  advocacy  for  the  mentally  disabled,  through 
creation  of  effective  advocacy  agencies  for  the  mentally  ill  (analogous  to  the 
P&A  system).  But  recognizing  that  such  agencies  are  not  sufficient,  the  Com- 
mission also  recommended  increased  efforts  by  alternative  legal  advocacy 
agencies  and  private  bar.  (PCMH.  vol.  1  at  42,  69.) 

Although  the  full  Commission  did  not  speak  to  the  specific  issue  of  this  bill, 
its  Task  Panel  on  Legal  and  Ethical  Issues,  which  I  was  privileged  to  chair, 
strongly  endorsed  the  legislation.  The  Task  Panel  was  an  interdisciplinary  group, 
including  prominent  mental  health  profes.sionals  and  administrators,  as  well  as 
leading  mental  disability  lawyers  and  consumers.  To  quote  briefly  from  the 
Task  Panel  report : 

Proposed  Federal  legislation  supported  by  the  Administration  would  authorize 
the  United  States  Department  of  Justice  to  intervene  in  or  initiate  civil  actions 
when  there  is  a  pattern  or  practice  of  violations  of  the  Federal  constitutional 
and/or  statutory  rights  of  individuals  incarcerated  or  institutionalized  in  State 
facilities.  This  bill  would  greatly  increase  the  likelihood  of  ameliorating  uncon- 
stitutional and  illegal  practices  and  conditions  in  State  institutions  by  providing 
to  those  persons  who  are  least  able  to  represent  themselves  a  mechanism  whereby 
their  fundamental  grievances  can  be  addressed.  The  continuity  of  expertise  and 
resources  provided  by  the  Department  of  Justice  is  an  essential  underpinning 
for  the  maintenance  of  responsible  and  high  quality  litigation.  (PCMH,  vol.  IV 
at  1373.) 

I  request  that  the  report  of  the  Task  Panel  on  Legal  and  Ethical  Issues  be 
inserted  in  the  record. 

The  PCMH  also  identified  the  chronic  mentally  disabled,  children  and  ado- 
lescents and  the  elderly — who  represent  significant  parts  of  the  population  this 
legislation  is  designed  to  protect— as  "underserved  and  inappropriately  served" 
populations  which  should  receive  priority  attention.  (PCMH,  vol.  1  at  4-7.) 
One  of  the  chief  problems  noted  was  inappropriate  institutionalization. 

We  do  not  need  another  "Presidential  Commission"  to  study  institutional 
problems— as  I  believe  the  National  Association  of  Attorneys  General  has  pro- 
posed. The  problems  are  known  in  full,  often  gruesome  detail,  and  Congress  has 
clearly  expre.ssed  the  national  policy  of  reducing  inappropriate  institutionaliza- 
tion and  protecting  the  civil  rights  of  the  mentally  disabled  and  other  highly 
vulnerable  people.  S.  10  is  one  very  important  part  of  that  effort. 
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As  the  PCMH  noted,  the  mentally  ill  are  not  covered  under  the  existing  P&A 
system  for  the  developmentally  disabled.  Nor  are  significant  numbers  of  this 
group  included  under  the  proposed  new  P&A  agencies  to  be  set  up  for  the 
"severely  disabled"  under  the  Comprehensive  Rehabilitation  Services  Amend- 
ments of  197S.  In  any  event,  no  funds  have  been  appropriated  or  requested  by 
(he  Administration  to  implement  the  proposed  new  system. 

The  Mental  Health  Law  Project  has  been  closely  involved  with  the  develop- 
mental disal)ilities  P&A  system.  We  operate  a  training  and  technical  assistance 
project  for  the  P&A's  in  HEW  Region  II  and  are  also  one  of  three  regional 
legal-advocacy  backup  centers  serving  22  states'  P&A  systems  in  four  regions. 
After  more  than  a  year  of  experience  with  the  system,  a  number  of  limitations 
are  now  apparent : 

The  P&A  system  certainly  does  not  obviate  the  need  for  this  legislation.  The 
program  is  severely  inhibited  by  the  minimal  funding  so  far  made  available. 
According  to  a  study  recently  completed  by  the  American  Bar  Association,  the 
typical  P&A  budget  ranges  from  $25-50,000 — and  many  states  receive  only  the 
$20,000  minimum  grant — with  which  to  provide  advocacy  services  to  an  entire 
state.  Such  a  sum  is  painfully  inadequate.  The  Congi-ess  has  recognized  this 
problem  and  recently  increased  the  program's  authorization  level  from  the  cur- 
rent $3  million  to  $9  million  for  FY  1979  (and  raised  it  to  $12  million  in  FY  1980 
and  $15  million  in  FY  1981).  If  this  additional  money  is  appropriated,  the 
.'-ituation  will  certainly  improve.  But  even  if  that  happens,  the  amount  of 
resources  when  spread  among  the  50  states  will  remain  inadequate  to  the  need. 
The  cost  of  even  one  major  lawsuit  (of  the  kind  the  Justice  Department  could 
maintain)  would  quickly  overwhelm  almost  any  P&A  agency.  In  addition,  each 
slate's  P&A  plan  must  be  approved  by  the  governor,  and  many  are  part  of  the 
state  bureaucracy.  Many  P&A's  therefore  are  imable  in  practice  to  mount  a 
broad  challenge  to  the  state  system.  For  these  reasons,  it  would  be  naive  to 
expect  the  P&A  agencies  ever  to  play  a  role  that  would  "duplicate"  that  of  the 
Department  of  Justice  under  the  proposed  law. 

As  Assistant  Attorney  General  Days  has  testified,  the  Department  of  Justice 
has  continued  to  face  debilitating  problems  in  entering  cases.  This  legislation 
is  therefore  more  necessary  than  ever  Barring  some  unlikely  circumstance, 
such  as  a  massive  infnion  of  funds  into  the  legal  services  programs  or  into 
public  interest  advocacy  groups,  the  civil  rights  of  mentally  handicapped  citizens 
in  our  public  institutions  will  continue  to  be  denied  without  the  presence  and 
resources  of  the  Department  of  Justice.  Institutionalized  people  are  far  removed 
from  access  to  adequate  legal  representation,  because  of  their  incarceration, 
the  lack  of  lawyers  witli  special  training  in  communicating  with  mentally  dis- 
abled persons,  and  the  specialized  nature  of  the  issues  to  be  litigated.  In  our 
opinion,  passage  of  S.  10  will  assure  a  vital  source  of  protection  and  hoi^e  for 
thousands  of  our  most  vulnerable  citizens. 
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I.     Introduction  and  Summary 

The  Task  Panel  on  Legal  and  Ethical  Issues  represents  the  full 
diversity  of  perspectives  and  expertise  among  professionals,  policymak- 
ers and  mentally  handicapped  persons.'  Its  members  include  social 
workers,  psychologists,  psychiatrists,  lawyers,  educators,  a  mental 
health  commissioner,  civil  servants  and  recipients  of  mental  heahh 
services.  Our  recommendations  and  analysis,  here  presented,  are  the 
outcome  of  an  intensive  process — from  early  exploration  of  the  issues 
through  individual  position  papers  and  proposals  by  small  working 
groups — culminating  in  five  days  of  comprehensive  discussion  by  the 
full  Panel. 

The  report  encompasses  legal  and  ethical  issues  in  education;  em- 
ployment; housing;  Federal  benefits;  confidentiality;  guardianship;  ex- 
perimentation; treatment  (including  the  right  to  treatment  and  to 
protection  from  harm,  the  right  to  treatment  in  the  least  restrictive  set- 
ting, the  right  to  refuse  treatment  and  to  the  regulation  of  treatment); 
civil  commitment;  and  the  criminal  justice  system.  Other  sections  dis- 
cuss the  need  for  advocacy  and  suggest  structures  for  a  patient's  or  con- 
sumer's bill  of  rights  and  the  resolution  of  ethical  dilemmas.^ 

Given  the  complexities  of  these  issues  and  the  variety  of  Panel 
members'  perspectives,  we  were  pleasantly  surprised  by  the  extent  of 
consensus  as  to  the  directions  for  action  and  reform.  There  is  much  talk 
these  days  of  polarization  between  different  disciplines  within  the  pro- 
fessions and  of  competing  philosophies  or  value  preferences  even 
within  the  advocacy  movement  itself  Even  so,  the  individual  members 
of  the  Panel  on  Legal  and  Ethical  Issues,  working  closely  together  and 
with  respect  for  each  other's  views,  were  able  to  reach  agreement  on 
significant  reforms  in  many  areas. 

In  the  three  sections  of  this  report  which  follow  this  introduction 
and  summary,  42  recommendations,  some  containing  many  parts,  are 
set  forth  and  each  is  followed  by  a  discussion  and  justification.  Where 
consensus  was  not  achieved,  alternative  approaches  and/or  simple  dis- 
cussion of  the  relevant  issues  are  set  forth.^  Appendix  A  hsts  all  our 
recommendations  in  one  place,  for  the  reader's  convenience.  Appendix 

1.  In  this  report,  the  term  "mentally  handicapped  person"  is  used  to  include  the  mentally  ill 
and  mentally  retarded  and  other  developmentally  disabled  persons,  along  with  those  perceived  to 
have  such  conditions.  The  term  is  used  interchangeably  with  "mentally  disabled." 

2.  Each  of  the  areas  covered  in  this  report  has  both  legal  and  ethical  dimensions.  Because  the 
initial  discussions  in  Section  III  are  basically  rights-oriented,  however,  an  attempt  is  made  in 
Section  V  to  organize  the  important  ethical  issues  in  basic  categories  and  to  provide  a  prehminary 
structure  for  clarifying  and  resolving  ethical  conflicts. 

3.  In  the  process  of  reaching  consensus,  there  was  much  give  and  take,  including  compro- 
mise by  particular  Panel  members  on  initial  positions.  Where  consensus  was  eventually  achieved, 
however,  this  report  sets  forth  the  reconunendations  agreed  upon  and  gives  the  rationale  for  the 
recommendation  without  attempting  to  describe  and  rationahze  other  possible  positions. 
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B  lists  those  recommendations  relating  to  research  and  training  initia- 
tives. 

The  Panel's  recommendations  cover  both  specific  initiatives  that 
could  be  taken  at  the  Federal  executive  or  legislative  level  and  others 
that  would  have  to  be  taken  by  State  legislators  or  administrators. 
While  a  Federal  commission  obviously  cannot  dictate  State  initiatives 
affecting  civil  commitment  or  guardianship,  nevertheless  the  Panel  be- 
lieves it  can  make  a  valuable  contribution  by  providing  models  of  pro- 
gressive reform  for  use  by  the  States. 

Our  discussion  suggests  both  specific  actions  which  could  be  taken 
immediately  and  more  general  approaches  to  long-term  goals. 

Our  discussions  speak  generally  to  the  problems  of  all  mentally  ill 
persons  and  mentally  retarded  and  other  developmentally  disabled  per- 
sons, as  well  as  to  the  problems  of  children,  the  elderly  and  other  racial 
or  cultural  "special  populations."  The  reader  should  bear  in  mind  that 
there  will  be  a  need  to  adapt  particular  recommendations  to  reflect 
both  age-specific  differences  and  the  unique  needs  of  particular  sub- 
groups. 

While  many  of  the  recommendations  we  suggest  would  cost  little  if 
any  new  money,  some  do  indeed  have  cost  implications.  But  we  believe 
that  our  national  values  and  priorities  must  reflect  a  commitment  to 
mentally  handicapped  persons,  who  are  a  disadvantaged,  vulnerable 
and  often-forgotten  group.  It  would  be  both  self-deceptive  and  a  disser- 
vice to  the  Commission  and  the  President  to  assume  that  to  fully  pro- 
tect the  constitutionally-mandated  and  other  rights  of  mentally 
handicapped  persons  will  not  require  the  expenditure  of  additional 
funds. 

Perhaps  the  most  important  point  that  the  Panel  wishes  to  convey 
to  the  Commission  is  the  importance  of  building  a  strong  "patients'- 
rights"  and  consumers'  perspective  into  any  reforms  in  the  services  sys- 
tem. All  Panel  members  recognize  the  importance  of  increasing  the 
quality  and  quantity  of  mental  health  services  available  to  the  public, 
especially  on  a  voluntary  basis.  But  the  Panel  is  also  keenly  aware  that 
even  the  best-intentioned  efforts  to  deliver  services  to  mentally  handi- 
capped persons  have  historically  resulted  in  well-documented  circum- 
stances of  exploitation  and  abuse.  As  Mr.  Justice  Brandeis  put  this 
perspective  so  eloquently  in  his  dissenting  opinion  in  Olmstead  v. 
United  States: 

Experience  should  teach  us  to  be  most  on  our  guard  to  protect  Uberty 
when  the  government's  purposes  are  beneficent.  Men  bom  to  free- 
dom are  naturally  alert  to  repel  invasion  of  their  Uberty  by  evil- 
minded  rulers.  The  greatest  dangers  to  liberty  lurk  in  insidious  en- 
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croachment   by   men  of  zeal,   well-meaning,   but   without   under- 
standing.'* 

While  there  is  understandable  concern  about  balance  and  the  dan- 
ger of  excesses,  the  "patients'-rights"  or  advocacy  movement  is  widely 
credited  with  producing  the  most  significant  reforms  in  the  mental 
health  system  during  the  past  ten  years.  The  Panel  hopes  that  the  Com- 
mission, in  writing  its  report  and  making  its  recommendations,  will 
keep  in  mind  the  importance  of  the  advocacy  perspective,  recognizing 
that  the  most  well-intentioned  efforts  to  provide  services  without 
checks  and  balances  to  protect  human  rights  can  lead  to  unfortunate 
results.  In  this  connection,  the  Panel  anticipates  that,  as  our  country 
moves  increasingly  from  institutional  to  community-based  care,  it  will 
be  important  for  advocacy  efforts  to  shift  from  exposing  abuses  and 
deficiencies  in  institutions  to  protecting  mentally  handicapped  persons 
from  a  wide  range  of  deprivations  of  basic  civil  rights  and  privileges 
that  they  too  often  experience  in  the  community. 

In  keeping  with  the  Panel's  priorities,  a  discussion  of  particular 
initiatives  which  might  be  taken  to  promote  legal  advocacy  on  behalf  of 
mentally  handicapped  persons  immediately  follows  this  introduction 
and  summary.  It  might  seem  to  be  putting  the  cart  before  the  horse  to 
discuss  advocacy  in  Section  II  before  discussing  in  Section  III  the  sub- 
stantive content  of  what  should  be  advocated.  However,  this  organiza- 
tional framework  reflects  the  Panel's  view  that  legal  and  ethical  claims 
by  the  consumers  of  mental  health  services  will  be  of  Uttle  significance 
unless  an  advocacy  process  or  structure  has  been  established  to  ensure 
that  serious,  ongoing  attention  is  paid  to  these  important  issues. 

Quite  apart  from  the  specific  recommendations  and  supporting 
justifications  which  we  have  made,  the  Panel  members  have  become 
convinced  that  there  is  an  acute  need  for  continuing  discussion  among 
mental  health  professionals,  legal  professionals,  concerned  lay  persons 
and  the  "consumers"  themselves.  Our  own  recent  experience  demon- 
strates that  such  discussion  is  both  possible  and  productive — that  it  can 
lead  to  better  understanding  and  constructive  recommendations  among 
all  of  the  various  people  concerned  with  improving  the  mental  health 
system. 

While  legal  and  ethical  issues  are  the  focus  of  this  report,  our  de- 
hberations  have  clearly  shown  that  there  are  crucial  legal  and  ethical 
dimensions  to  the  work  of  every  other  task  panel  estabUshed  by  the 
President's  Commission  on  Mental  Health.  For  example,  the  concept  of 
deinstitutionalization  cannot  be  discussed  meaningfully  apart  from  a 
review  of  the  legal  and  ethical  claims  for  a  right  to  treatment  and  the 

4.    277  U.S.  438,  479  (1928). 
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principle  of  "less  drastic  means"  or  the  "least  restrictive  alternative." 
Or,  to  give  another  example,  it  would  be  irresponsible  indeed  to  con- 
sider the  subject  of  prevention  without  giving  due  consideration  to  re- 
lated legal  and  ethical  issues  of  due  process  in  testing  and  placement 
decisions,  of  the  confidentiaUty  of  mental  health  records  or  of  the  ethics 
of  allocating  resources  between  preventive  efforts  and  the  delivery  of 
services  to  those  most  immediately  in  need.  Therefore,  we  believe  it  is 
important  for  the  Commission,  and  for  those  implementing  the  Com- 
mission's final  report  in  the  future,  to  consider  the  legal  and  ethical 
issues  which  we  discuss  in  relation  to  the  broader  themes  of  prevention, 
service  delivery,  research  and  training,  rather  than  as  an  isolated  sub- 
ject. 

It  is  the  earnest  hope  of  all  members  of  the  Panel  on  Legal  and 
Ethical  Issues  that  our  work,  as  embodied  in  the  recommendations  and 
discussion  which  follow,  will  be  of  value  to  the  Commission  in  its  own 
deliberations  and  in  the  formulation  of  its  final  recommendations  and 
be  of  value  as  well  in  the  public  debate  about  legal  and  ethical  issues.^ 

11.    Advocacy 

Recommendation  1. 

The  President's  Commission  should  support  legislation  which 
would  establish  and  adequately  finance  a  system  of  comprehen- 
sive advocacy  services  for  mentally  handicapped  persons. 

Commentary: 

Advocacy  is  a  broad  concept  that  covers  many  different  kinds  of 
efforts  to  secure  better  services  for  and  to  protect  the  rights  of  (in  this 
instance)  mentally  handicapped  persons.  Many  mental  health  profes- 
sionals and  citizen  volunteers  see  themselves  quite  appropriately  as  the 
primary  advocates  for  patients.  While  all  advocacy  efforts  are  valuable, 
the  Panel  on  Legal  and  Ethical  Issues  has  focused  upon  one 
kind — legal  advocacy — which  is  directed  toward  establishing  and  en- 
forcing the  legal  rights  of  mentally  handicapped  persons.  Legal  advo- 
cacy includes  both  consumer-oriented  efforts  to  improve  the  quantity 
and  quality  of  services  and  civil  rights-oriented  efforts  to  protect  the 
liberty  and  other  fundamental  rights  of  mentally  handicapped  persons. 

The  need  for  and  significance  of  legal  counsel  as  a  means  of  ensur- 

5.  Because  of  the  nature  of  the  topic  and  the  material  presented,  and  because  many  of  the 
citations  are  to  an  extensive  variety  of  cases  and  other  articles,  footnotes  and  references  in  this 
report  do  not  conform  to  the  traditional  journal  style  used  in  other  reports  of  the  President's 
Commission  on  Mental  Health  and  are  placed  as  notes  at  the  end  of  each  section  or  subsection  of 
this  report  for  the  convenience  of  the  reader. 
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ing  "equal  access  to  justice"^  is  the  cornerstone  of  the  American  judi- 
cial system,  extending  to  matters  involving  a  potential  "substantial 
loss"  or  "serious  legal  consequence."^  Such  a  need  for  counsel  is,  of 
course,  magnified  in  cases  involving  mentally  handicapped  persons,  in 
matters  involving  both  institutionalization  and  its  potential  conse- 
quences, as  well  as  noninstitutional  problems  which  relate  in  any  way 
to  the  person's  "deviant  status."^ 

In  recognition  of  this  need  for  legal  services,  several  States  have 
established  systems  to  provide  counsel  to  mentally  handicapped  per- 
sons as  a  means  of  ensuring  that  there  is  "someone  on  the  'outside'  who 
is  concerned  about  [a  patient's]  .  .  .  fate".^  Additionally,  Congress  had 
enacted  Federal  legislation — ^the  Developmentally  Disabled  Assistance 
and  Bill  of  Rights  Act'° — requiring  that,  in  order  to  be  ehgible  to  re- 
ceive funds  under  the  Act,  a  State  must  provide  "a  system  to  protect 
and  advocate  the  rights  of  persons  with  developmental  disabilities," 
with  the  specific  "authority  to  pursue  legal,  administrative  and  other 
appropriate  remedies  to  insure  the  protection  of  the  rights  of  such  per- 
sons" and  a  mechanism  specifically  established  so  that  a  developmen- 
tally disabled  person  "has  the  means  to  reach  outside  of  the  established 
delivery  system  for  examinations  of  situations  in  which  his  rights  as  an 
individual  citizen  may  have  been  violated."" 

Also,  Congressional  legislation  has  been  introduced  to  create  a 
National  Mental  Health  and  DisabiUty  Advocacy  Services  Office.'^ 
The  bill,  modeled  after  the  New  Jersey  advocacy  program,  would  man- 
date the  provision  of  legal  counsel  and  professionally  trained  advocates 
in  individual  and  class  matters  for  indigent  patients  as  well  as  residents 

6.  Herr,  Advocacy  Under  the  Developmental  Disabilities  Act  88  (1976). 

7.  See,  for  example,  Powell  v.  Alabama,  1%1  U.S.  45  (1932);  Gideon  v.  Wainwright,  Yll  U.S. 
335  (1963);  Argersinger  v.  Hamlin,  407  U.S.  25  (1972);  Cleaver  v.  Wilcox,  499  F.  2d  940,  945  (9 
Cir.  1974);  Crist  v.  N.J.  Div.  Youth  and  Family  Services,  128  N.J.  Super.  402,  414,  320  A.  2d  203 
(Law  Div.  1974),  afPd  in  part,  rev'd  in  part  on  other  grounds,  135  N.J.  Super.  573,  576,  343  A.  2d 
815  (App.  Div.  1975). 

8.  See,  respectively.  Dale  v.  Hahn,  440  F.  2d  663,  668  (2  Cir.  1971)  and  Friedman,  The 
Rights  of  Mentally  Retarded  Persons  150  (1976);  Lynch  v.  Baxley,  386  F.  Supp.  378,  389  n.5  (M.D. 
Ala.  1974);  and  Cohen,  "Advocacy,"  in  Kindred  et  als,  eds..  The  Mentally  Retarded  Citizen  and  the 
Law,  592,  614  (1976),  and  Herr,  above,  at  5. 

9.  Ellis,  "Volunteering  Children:  Parental  Commitment  of  Minors  to  Mental  Institutions," 
62  Call/  L.  Rev.  840,  890  (1974). 

See  also  N.J.S.A.  52:27E-21  et  seq.  (the  Division  of  Mental  Health  Advocacy  within  the  New 
Jersey  Department  of  the  PubUc  Advocate)  (discussed  at  length  in  Perlin  and  Siggers,  "The  Role 
of  the  Lawyer  in  Mental  Health  Advocacy,"  4  Bull  Am.  Acad.  Psych.  &  L.  204  (1976);  N.Y. 
Mental  Hygiene  Law  §  29.09  et  seq.  (the  New  York  Mental  Health  Information  Service);  and 
O.R.C.A.  §  51 19.85  et  seq.  (the  Ohio  Legal  Rights  Service  for  the  Mentally  Retarded). 

10.  42  use.  §  6001  et  seq.,  and,  especiaUy,  42  U.S.C^  6012. 

11.  Herr,  above,  at  1 1,  quoting  Sen.  Rept.  94-160,  at  p.  38  (describing  the  system  created  by  42 
U.S.C.  §6012). 

12.  H.R.  10827,  94th  Cong.,  1st  Sess.  The  bill  has  not  been  reintroduced  in  the  95th  Congress 
because  its  sponsor,  Rep.  James  J.  Florio  (D.-N.J.),  intends  to  offer  it  as  an  amendment  to  the  bill 
which  would  extend  the  authorization  for  the  Community  Mental  Health  Centers  program  (H.R. 
10553,  95th  Congress,  2d  Session). 
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of  facilities  for  the  retarded,  participants  in  community  mental  health 
programs  and  persons  in  geriatric  facilities,  in  matters  involving  admis- 
sion to  and  release  from  such  facilities  as  well  as  in  matters  relating  to 
residents'  treatment  and  conditions  while  institutionalized. 

Finally,  legal  services  offices  in  States  such  as  Minnesota,  Wash- 
ington and  Vermont  have  established  high-quality  special  advocacy 
projects  with  outside  sources  of  Federal  money.  This  legal  services-de- 
livery model  might  be  expanded. 

The  Panel  suggests  that  the  Commission  endorse  a  Federal  mecha- 
nism or,  in  the  alternative,  urge  States  to  develop  advocacy  systems 
which  are  (1)  able  to  respond  to  the  legal  needs  of  mentally  disabled 
persons  and  (2)  independent  of  providers  of  mental  health  and  devel- 
opmental disability  services.  An  essential  feature  of  such  advocacy  sys- 
tems should  be  their  effort  to  provide  a  continuity  of  legal  services  to 
such  persons  at  all  stages  of  their  contact  with  the  mental  disabihty 
system.  Such  advocacy  systems  should  provide  services  at  involuntary- 
commitment  proceedings  and  to  institutionalized  persons  of  all  ages  as 
well  as  to  community  residents  in  matters  involving  institutionalization 
(commitment,  release,  treatment  issues)  and  the  fact  of  present  or  for- 
mer institutionalization  (availabihty  of  economic  benefits,  aftercare, 
denial  of  civil  rights,  employment,  education  issues)  and  in  other  mat- 
ters related  to  the  existence — or  perceived  existence — of  a  handicap 
(domestic  relations,  contracts,  wills,  tenancy  issues).  In  addition  to  at- 
torneys (an  "indispensable  element  in  seeking  and  securing  many  types 
of  remedies"),'^  the  advocacy  system  should  be  staffed  by  persons 
trained  as  "mental  heahh  professionals"  (e.g. ,  social  workers  and  psy- 
chologists who  provide  advocacy  services),  lay  advocates,  present  and 
former  recipients  of  mental  health  services,  so  as  to  provide  a  full-time 
staff  with  the  necessary  academic  training  and  practical  experience  to 
provide  full  advocacy  services  for  its  cUentele.'" 

The  effect  of  an  organized,  specialized  counsel  system  is  clear. 
Counsel  plays  a  critical  and,  in  some  cases,  nearly  dispositive  role  in 
involuntary  commitment  proceedings— where  active  attorneys  are  em- 
ployed, fewer  persons  are  committed.'^ 


13.    Herr,  above,  at  12.  ,  ,  ^     ,,       „    n 

14  See  for  example,  Nat'l.  Ass'n.  for  Retarded  Children,  Cituen  Advocacy  for  Menially  Re- 
tarded Children:  An  Introduction  (1974);  Chamberlin,  Testimony  Prepared  for  the  Presidents 
Commission  on  Mental  Health  (NashviUe,  Tenn.,  May  25,  1977),  at  4;  Perlin  and  Siggers,  4  Bull 
Am.  Acad  Psych.  &  L.,  above,  at  206-207;  Note,  'The  Department  of  the  Pubhc  Advo- 
cate—PubUc  Interest  Representation  and  Administrative  Oversight,"  30  Rutgers  L.  Rev.  386,  416- 

15.  "Developments  in  the  Law— Civil  Commitment  of  the  MentaUy  111,"  87  Harv.  L.  Rev. 
1190,  1285(1974). 
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Two  clear  conclusions  may  be  drawn  from  statistical  surveys:  a 
large  percentage  of  State  hospital  patients  can  be  safely  treated  else- 
where (the  number  varying  from  43  percent  to  68  percent  to  75  per- 
cent), and,  where  counsel  is  operative,  the  number  of  committed 
persons  plummets,  especially  when  compared  with  persons  not  repre- 
sented by  counsel.'^ 

Advocacy  services  should  be  available  on  both  an  individual  and 
class-action  basis.  Although  the  impact  of  class  representation  is  often 
profound,  concentration  solely  on  class  aspects  of  a  matter  runs  the 
danger  of  "sacrificfing]  the  good  of  the  individual  to  the  welfare  of  the 
group." '^  Furthermore,  the  vast  majority  of  cases  involving  commit- 
ment or  release  from  institutions  will  involve  individual  fact-determi- 
nations. The  ability  to  handle  both  types  of  cases  will  give  the  advocacy 
system  the  ability  to  deal  with  the  "forest"  as  well  as  the  "trees." 

Provision  of  legal  advocacy  services  cannot  be  limited  to  court  ap- 
pearances; it  must  extend  to  the  full  panoply  of  legal  activities,  includ- 
ing counseling,  drafting,  lobbying  and  negotiating,  in  a  manner  which 
takes  into  basic  consideration  at  every  step  the  actual  views  and  wishes 
of  the  patient/client,  which  may  not  always  coincide  with  recommen- 
dations made  by  others.  The  Panel  supports  expanded  legal  advocacy 
services  which  would  be  available  to  all  mentally  handicapped  persons 
(from  children  to  the  elderly),  including  free  legal  advocacy  services  for 
indigent  persons,  but  does  not  express  an  opinion  on  whether  a  means 
test  should  be  invoked. 

Rights  cannot  be  enforced  if  patients  or  clients  do  not  know  of 
their  existence.  The  Panel  therefore  believes  that  there  must  be  mecha- 
nisms to  inform  patients  or  clients  about  their  rights,  about  the  availa- 
bility of  advocacy  and  about  how  to  use  it — for  example,  by  requiring 
that  the  names  and  telephone  numbers  of  available  advocates  be  posted 
in  locations  frequented  by  clients.  For  further  discussion  of  this  issue, 
see  Section  IV.  1.,  "Bills  of  Rights,"  Reconmiendation  2,  page  138,  be- 
low. 


16.  See,  for  example,  SchefT,  Being  Mentally  III  168  (7th  ed.  1973)  (the  presence  of  43  percent 
of  patients  in  hospitals  studied  could  not  be  explained  in  terms  of  their  psychiatric  condition); 
Abraham  and  Bueker,  "Preliminary  Findings  from  the  Psychiatric  Inventory"  3  (1971)  (68  percent 
of  patient  population  at  St.  Elizabeths  Hospital  in  Washington  not  considered  dangerous  to  them- 
selves or  others),  and  Mendel,  "Brief  Hospitalization  Techniques,"  6  Current  Psychiatric 
Therapies  310  (1966)  (75  percent  of  patients  with  diagnosis  of  schizophrenia  studied  could  be 
suitably  discharged),  as  cited  in  Ferleger,  "A  Patients'  Rights  Organization:  Advocacy  and  Collec- 
tive Action  by  and  for  Inmates  of  Mental  Institutions,"  8  Clearinghouse  Rev.  587,  n.l  (1975). 

17.  Boggs,  "Collective  Advocacy  (Systems  Advocacy)  vs.  Individual  Advocacy,"  (paper  pre- 
pared for  presentation  at  the  Conference  on  Developmental  Disabilities,  Advocacy  and  Protective 
Services,  Washington,  D.C.,  October  13,  1976),  at  2. 
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Recommendation  2. 

The  protection  and  advocacy  (P&A)  systems  established  in  each 
State  under  the  Developmentally  Disabled  Assistance  and  Bill  of 
Rights  Act  as  of  October  1977  should  be  carefully  evaluated  and 
this  approach  to  advocacy  services  should  be  supported  if  it 
proves  effective.  If  it  does,  mentally  ill  persons  should  either  be 
brought  within  the  jurisdiction  of  the  "F&A"  systems  or  else  a 
parallel  system  which  will  represent  mentally  ill  persons  should 
be  established. 

Commentary: 

The  Developmentally  Disabled  Assistance  and  Bill  of  Rights  Act 
has  established  a  protection  and  advocacy  system,  not  limited  to  legal 
advocacy  and  independent  of  service  providers,  in  each  State.  Given 
the  newness  of  this  system,  the  Panel  is  unable  to  make  any  specific 
recommendations  concerning  continuation  or  modifications  of  this  pro- 
gram, except  to  recommend  careful  evaluation  and  follow-up.  How- 
ever, one  striking  fact  was  of  concern  to  the  Panel:  At  present  we  have  a 
nationwide  system  of  advocacy  for  developmentally  disabled  persons, 
supported  with  Federal  funds,  but  no  similar  provision  has  been  made 
for  advocacy  on  behalf  of  mentally  ill  persons.  This  deficiency  is  unfor- 
tunate and  should  be  remedied  as  promptly  as  possible. 

This  recommendation  is  made  not  as  an  alternate  but  as  a  comple- 
ment to  our  first  advocacy  recommendation.  Given  the  small  amount 
of  money  allocated  and  the  limitations  of  the  system,  the  "P&A"  sys- 
tem should  in  no  sense  be  viewed  as  a  panacea. 
Recommendation  3. 

The  President's  Commission  should  support  efforts  by  which 
currently  existing  legal  aid,  legal  services  and  public  defender 
programs  and  the  private  bar  at  large  can  more  adequately  rep- 
resent mentally  handicapped  persons  at  every  stage  at  which 
such  persons  have  contact  with  the  mental  disability  system. 
These  efforts  should  be  directed  at  providing  a  continuity  of  le- 
gal care  and  should  include,  but  not  be  limited  to,  the  following: 

(a)  Recommending  to  the  Legal  Services  Corporation 
that  it  establish  a  national  support  center  to  assist  local  of- 
fices in  representation  of  mentally  handicapped  persons, 

and  that  it  run  special  training  programs  so  that  members 
of  local  offices  can  effectively  and  adequately  represent 
mentally  handicapped  persons. 

(b)  Endorsing  legislation  which  would  give  the  United 
States  Department  of  Justice  standing  to  litigate  on  behalf 
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of  mentally  handicapped  persons  whose  civil  and/ or  consti- 
tutional rights  have  been  violated. 

(c)  Endorsing  legislation  which  would  mandate  the  Law 
Enforcement  Assistance  Administration  of  the  Department 
of  Justice  to  provide  economic,  staff  and  training  support  to 
state  and  local  public  defender  and  prisoners'  rights  pro- 
grams so  as  to  provide  more  effective  and  adequate  repre- 
sentation for  mentally  handicapped  persons  who  have  been 
criminally  charged  and/ or  who  are  incarcerated  in  jail  or 
prison  facilities. 

(d)  Endorsing  state  legislation  which  would  ensure  that 
the  jurisdiction  of  public  defender  programs  established 
pursuant  to  state  statute  specifically  includes  representation 
of  persons  in  matters  involving  determinations  of  compe- 
tency to  stand  trial  and  of  criminal  responsibility,  as  well  as 
matters  involving  transfers  of  persons  from  criminal  deten- 
tion and  incarceration  facilities  to  psychiatric  hospitals  or 
similar  facilities. 

(e)  Recommending  to  local  and  state  bar  associations 
that  they  train  members  of  the  private  bar  and  establish 
lawyer- referral  panels  so  as  to  more  effectively  and  ade- 
quately represent  mentally  handicapped  persons. 

Commentary: 

Although  it  is  clear  that  the  creation  of  a  unified,  specialized, 
trained  advocacy-service  mechanism  in  all  states  and  communities 
must  be  a  top  priority,  there  are  other  steps  that  can  and  should  be 
taken  before  such  a  program  is  created.  Expanding  the  capabilities  of 
existing  legal  aid  and  defender  programs  (as  well  as  the  private  bar)  in 
representation  of  handicapped  clients  would  at  least  partially  fill  cur- 
rent gaps  in  service  delivery,  would  sensitize  thousands  of  practicing 
lawyers  to  problems  faced  regularly  by  handicapped  persons  and 
would  create  specialist  advocates  who  could  effectively  represent  a 
handicapped  clientele. 

a.     Legal  Services  Corporation: 

As  noted  above,  special  Legal  Services  offices,  with  outside 
sources  of  funding,  have  provided  top-quahty  legal  representation  to 
mentally  handicapped  persons  in  a  few  states.  Such  projects  should  be 
recognized  and  encouraged.  Other  Legal  Services  systems,  however, 
have  done  little  to  represent  mentally  handicapped  persons,  not  only 
because  of  their  limited  funding  in  the  face  of  competing  demands 
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upon  lawyers'  time  but  also  because  the  lawyers  lack  special  expertise 
in  mental  health  law  issues  and  in  how  to  communicate  and  work  com- 
fortably with  mentally  disabled  persons.  Existing  legal  services  support 
centers  provide  special  skills,  technical  assistance,  training  and  legal  ex- 
pertise in  subject  matters  such  as  welfare,  employment,  senior  citizens' 
rights,  health  law  and  juvenile  law.  Attorneys  from  these  centers  have 
been  instrumental  both  in  winning  landmark  cases  affecting  thousands 
of  citizens  and  in  heightening  understanding  by  the  courts,  by  other 
legal  services  lawyers  and  by  the  general  public  of  the  particular 
problems  facing  their  discrete  client  constituencies. 

The  problems  of  the  mentally  handicapped,  hke  the  problems  of 
the  unemployed,  the  elderly,  welfare  recipients,  and  the  young,  need 
the  additional  resources  of  a  national-level  support  center.  The  Legal 
Services  Corporation  should  build  such  a  national  center  into  its  own 
network,  perhaps  by  contracting  with  an  existing  project  which  already 
has  an  experienced  and  qualified  staff.  The  President's  Commission 
should  make  such  a  recommendation  to  the  Legal  Services  Corpora- 
tion. 

While  the  mentally  handicapped  are  faced  with  special  problems, 
some  of  their  problems  are  parallel  to  or  even  the  same  as  those  for 
which  legal  services  offices  already  provide  services  to  other 
groups — e.g.,  access  to  social- welfare  programs  and  entitlements.  Law- 
yers need  to  see  the  mentally  handicapped  as  part  of  their  regular  clien- 
tele, and  also  to  learn  how  to  handle  the  special  legal  problems  they 
have  and  the  special  problems  they  may  present  as  clients.  A  national 
support  center  would  help  sensitize  Legal  Services  lawyers  to  these  spe- 
cial problems  and  train  them  to  provide  solutions. 

It  is  clear,  however,  that  such  nationally  based  centers  are  not  a 
palliative  for  all  the  problems  faced  by  an  underrepresented  group; 
they  are  simply  necessary  so  that  lawyers  in  local  legal  aid  and  legal 
services  offices  may  be  trained  in  both  the  substance  of  "mental  health 
law"  and  in  the  process  and  techniques  of  representing  and  counseling 
mentally  handicapped  persons  on  the  whole  range  of  legal  issues  which 
affect  them. 

b.     Justice  Department  Standing  to  Sue: 

Proposed  Federal  legislation'^  supported  by  the  Administration 
would  authorize  the  United  States  Department  of  Justice  to  intervene 
in  or  initiate  civil  actions  when  there  is  a  pattern  or  practice  of  viola- 
tions of  the  Federal  constitutional  and/or  statutory  rights  of  individu- 

18.    H.R.  9400,  95th  Congress,  introduced  by  Rep.  Robert  W.  Kastenmeier  (D.-Wis.)  and  S. 
1393,  95th  Congress,  introduced  by  Sen.  Birch  Bayh,  (D.-Ind.). 
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als  incarcerated  or  institutionalized  in  State  facilities.  This  bill  would 
greatly  increase  the  likelihood  of  ameliorating  unconstitutional  and  il- 
legal practices  and  conditions  in  State  institutions  by  providing  to  those 
persons  who  are  least  able  to  represent  themselves  a  mechanism 
whereby  their  fundamental  grievances  can  be  addressed.  The  con- 
tinuity of  expertise  and  resources  provided  by  the  Department  of  Jus- 
tice is  an  essential  underpinning  for  the  maintenance  of  responsible 
and  high  quality  litigation. 

c.     LEAA  Support: 

As  underserved  and  underrepresented  as  most  mentally  handi- 
capped persons  are,  it  is  likely  that  those  charged  with  criminal  activity 
and  those  either  detained  awaiting  trial  or  incarcerated  following 
conviction  are  even  more  underserved  and  underrepresented  than  other 
mentally  handicapped  persons.'^  One  corollary  of  this  underrep- 
resentation  is  that  mentally  handicapped  persons  accused  or  convicted 
of  crime  are  often  processed  with  little  consideration  for  the  specific 
legal  and  ethical  issues  which  may  have  an  impact  upon  their  status.^^ 
The  rights  and  special-service  needs  of  mentally  handicapped  juveniles 
who  come  before  the  courts  as  status  offenders  or  juvenile  delinquents 
are  often  equally  ignored.  These  youths  are  either  shunted  back  and 
forth  from  juvenile  correctional  facilities  to  facilities  for  the  mentally 
retarded  or  mentally  ill,  or  are  dumped  with  all  the  other  juvenile  of- 
fenders. Neither  advocates  nor  funds  have  been  available  to  defme 
their  rights  or  to  seek  appropriate  services  for  them. 

The  Law  Enforcement  Assistance  Administration  (LEAA)  has  the 
capabihty  of  providing  staff  and  training  support  to  local  public  de- 
fender offices  and  to  legal  aid  programs  representing  convicted  and  de- 
tained persons  on  matters  of  prisoners'  rights.^'  The  President's 
Commission  should  support  legislation  which  would  require  the  LEAA 
to  devote  a  percentage  of  its  time  and  resources  to  the  training  of  local 
defender  programs  so  as  to  enable  attorneys  working  for  such  programs 
to  represent  mentally  handicapped  persons  effectively  and  adequately. 
Further,  the  President's  Commission  should  recommend  that  the  Office 
of  Juvenile  Justice  and  Delinquency  Prevention  in  LEAA  target  a  pro- 
portion of  its  funds  and  resources  toward  the  problem  of  the  mentally 
handicapped  juvenile  offender. 


19.  See  for  example,  Note,  "The  Accused  Retardate,"  4  Colum.  Human  Rts.  L.  Rev.  239 
(1972). 

20.  See,  for  example.  United  Slates  v.  Masthers,  539  E.ld  11\  (D.C.  Cir.  1976);  Perlin,  "Psy- 
chiatric Testimony  in  a  Criminal  Setting,"  3  Bull.  Am.  Acad.  Psych.  &  L.  143  (1975). 

21.  See,  for  example,  42  U.S.C.  §  373l(b)(10);  42  U.S.C.  §  '3737. 
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d.  Public  Defender  Jurisdiction: 

Although  most  States  have  estabhshed  some  sort  of  public  de- 
fender programs  in  the  wake  of  Gideon  v.  Wainwright,^^  few  appear  to 
make  provision  for  the  special  problems  endemic  to  representation  of 
persons  charged  with  criminal  offenses  when  there  are  questions  raised 
as  to  a  defendant's  competence  to  stand  trial  or  as  to  his  responsibility 
for  the  criminal  act  in  question. ^^  Although  chents  are  represented, 
there  does  not  appear  to  be  any  law-reform  office,  legal  services  office 
or  public  defender  office  created  especially  to  provide  expertise  in  these 
areas. 

A  problem  perhaps  even  more  pressing  is  the  ultimate  fate  of  per- 
sons found  "not  guilty  by  reason  of  insanity,"  of  whom  it  has  been 
accurately  said,  "No  [other]  group  has  been  more  deprived  of  treat- 
ment, discriminated  against,  or  mistreated."^'*  Once  persons  in  this  cat- 
egory are  transferred  to  hospitals  for  the  "criminally  insane,"  it  is  most 
likely  that  any  representation  has  long  ceased. 

The  President's  Commission  should  endorse  legislation  on  a  state 
level  which  would  amend  those  statutes  establishing  jurisdiction  of 
public  defender  offices  to  specify  that  such  offices  should  represent  per- 
sons in  all  matters  involving  determinations  of  competency  to  stand 
trial,  criminal  responsibihty  and  transfer  of  such  persons  to  and  from 
psychiatric  facilities,  whether  such  transfers  be  pursuant  to  court  order 
or  to  administrative  directive. 

e.  Private  Bar  Initiatives: 

Whether  or  not  any  or  all  of  the  above  recommendations  are  en- 
acted, it  is  still  an  inescapable  fact  that  members  of  the  private  bar  will 
continue  to  come  into  contact  with  mentally  handicapped  persons  with 
whom  they  often  have  great  trouble  in  dealing.  The  private  practitioner 
will  still — on  an  occasional  basis — represent  (or  file  suit  against  or  de- 
fend against)  handicapped  persons  in  actions  involving  estates,  negli- 
gence, contracts,  divorces,  custody  and  zoning,  to  skim  the  surface;  it  is 
likely  that  s/he  will  similarly  require  training  in  the  specialized  process 
of  representing  (or  opposing)  handicapped  persons  in  litigation. 

While  bar  activation  efforts  of  the  American  Bar  Association's 
Commission  on  the  Mentally  Disabled  have  begun  to  address  this 
problem,  more  and  greater  resources  and  efforts  are  necessary.  There- 

22.  372  U.S.  335  (1963). 

23.  See,  respectively,  Drope  v.  Missouri,  420   U.S.  162  (1975)  and  American  Law  Institute, 
Model  Penal  Code,  §  4.01. 

24.  German  and  Singer,  "Punishing  the  Not  Guilty:  Hospitalization  of  Persons  Acquitted  by 
Reason  of  Insanity,"  29  Rutgers  L.  Rev.  1011,  1074  (1976). 
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fore  the  President's  Commission  should  recommend,  through  the 
American  Bar  Association,  to  local  and  state  bar  associations  that  they 
train  and  establish  referral  panels  of  their  member  lawyers  to  more  ad- 
equately and  effectively  represent  mentally  handicapped  persons. 

III.     Recommendations  in  Specific  Rights  Areas 
1 .     Education 
Recommendation  1. 

The  Department  of  Health,  Education,  and  Welfare  should  vig- 
orously implement  and  enforce  the  requirements  of  the  Educa- 
tion of  All  Handicapped  Children  Act,  P.L.  94-142,  (20  U.S.C. 
§1401  et  seq.)  and  the  new  regulations  implementing  section  504 
of  the  Rehabilitation  Act  (45  C.F.R.  Part  84).  A  program  of  fi- 
nancial assistance,  similar  to  the  Emergency  School  Aid  Act, 
should  be  initiated  to  help  school  districts  with  the  costs  of  com- 
pliance. The  funds  for  such  a  program  could  be  drawn  from 
other  education  programs  that  have  outlived  their  usefulness 
such  as  Emergency  School  Aid  and  the  Impact  Aid  program. 

Commentary: 

As  recognized  in  the  historic  Supreme  Court  decision  of  Brown  v. 
Board  of  Education  ^^  educational  opportunity  is  the  primary  vehicle 
for  social  and  economic  advancement  in  our  society.  Without  access  to 
education,  other  rights — such  as  freedom  of  speech  and  the  right  peace- 
ably to  assemble  and  to  petition  the  government — are  diminished,  per- 
haps entirely  nullified.  Historically,  however,  mentally  handicapped 
children  have  been  excluded  from  receiving  a  free  appropriate  public 
education  either  on  the  grounds  that  the  school  system  lacks  the  capac- 
ity to  deliver  needed  educational  services  or  because  the  mentally 
handicapped  child  is  labeled  as  a  disciphnary  problem  and  expelled. 

Leading  court  cases  such  as  Pennsylvania  Association  for  Retarded 
Citizens  v.  Commonwealth  of  Pennsylvania^^  and  Mills  v.  Board  of 
Education^'^  have  established  that  systematic  exclusion  of  mentally 
handicapped  children  from  schools  violates  the  equal  protection  and 
due  process  clauses  of  the  Constitution  and  have  prescribed  procedural 
protections  to  ensure  appropriate  classification  and  placement  of  men- 
tally handicapped  children.  The  best  features  of  these  court  cases  have 

25.  347   U.S.  483  (1954). 

26.  334  F.  Supp.  1257  (E.D.  Pa.  1971);  343  E  Supp.  279  (E.D.  Pa.  1972) 

27.  348  E  Supp.  866  (D.D.C.  1972).  See  also  Frederick  L.  v.  Thomas,  408  E  Supp.  832  (E  D 
Pa.  1976);  Eialkowski  v.  Shapp,  405  E  Supp.  946  (E.D.  Pa.  1975);  but  see  Cuyahoga  County  Assoc, 
for  Retarded  Children  and  Adults  v.  Essex,  41 1  E.  Supp.  46  (N.D.  Ohio  1976). 
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been  incorporated  into  the  Education  of  All  Handicapped  Children 
Act^*  and  the  new  regulations^^  implementing  section  504  of  the  Reha- 
bilitation Act.30  In  the  Panel's  view,  these  laws  represent  a  major  step 
forward  in  vindication  of  the  rights  of  mentally  handicapped  children, 
and  all  possible  emphasis  and  assistance  should  be  given  to  implemen- 
tation of  this  new  Federal  legislation.  A  concrete  suggestion  is  that  a 
program  of  fmancial  assistance  similar  to  the  Emergency  School  Aid 
Act^'  be  initiated  to  help  school  districts  with  the  cost  of  complying 
with  these  important  requirements.  Such  assistance,  which  would  be 
awarded  to  districts  that  demonstrate  their  intention  to  comply  with 
Federal  standards,  could  be  used  to  meet  the  cost  of  additional  staff 
(e  g.,  teachers,  physical  therapists,  psychologists)  and  expenses  of  elimi- 
nating architectural  barriers  and  installing  needed  special  equipment. 
The  Education  of  All  Handicapped  Children  Act  already  authorizes 
grants  for  this  latter  purpose,^'  and  other  bills  are  currently  pending  m 
Congress  which  would  help  to  one  degree  or  another  in  financing  sec- 
tion 504  compliance." 
Recommendation  2. 

As  part  of  their  right  to  education,  mentally  handicapped  indi- 
viduals should  be  provided  with  compensatory  education  services 
beyond  ordinary  age  limits,  where  past  deprivation  of  education 
makes  this  necessary. 

Commentary: 

Experts  agree  that  early  identification  and  treatment  of  handi- 
capped children  is  vital  to  such  children's  educational  success  and  that 
many  mentally  disabled  individuals  can  continue  to  benefit  from  edu- 
cation after  the  age  of  21.  Indeed,  the  argument  can  be  made  that  some 
mentally  handicapped  persons  are  entitled  to  extra  years  of  education 
if  their  learning  opportunity  is  to  be  equalized  with  that  of  "normal 
students."  Every  effort  should  therefore  be  made  to  expand  the  educa- 
tion of  handicapped  students  beyond  the  ages  (typically  6  to  21)  for 
which  it  is  now  legally  mandated.  At  a  minimum,  mentally  handi- 
capped aduhs  who  were  denied  their  right  to  education  as  children 
should  be  provided  with  compensatory  educational  services  beyond  the 
ordinary  upper  age  limits  for  public  education,  under  the  same  princi- 
ple which  has  supported  compensatory  education  for  minority  students 


28 


zo  20  U.S.C.  1401  et  seq.,  as  amended  by  Public  Law  94-142. 

19.  45  C.F.R.  Part  84,  42  F.R.  22675  (May  4,  1977). 

30.  29  U.S.C.  794. 

31.  20  U.S.C.  1601  et  seq. 

32.  20  U.S.C.  1406. 

33  S  2302,  H.R.  7626,  H.R.  10071,  H.R.  10010. 
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who  have  been  forced  to  attend  inferior,  segregated  school  systems.^'* 

Recommendation  3. 

Institutionalized  mentally  disabled  children  must  also  be  pro- 
vided with  an  appropriate  education,  in  a  community  setting 
wherever  possible,  as  the  Education  for  All  Handicapped  Chil- 
dren Act  of  1974  requires.  Surrogate  parents,  not  drawn  from 
institutional  staff,  must  be  appointed  to  protect  the  rights  of  such 
children  when  the  natural  parents  are  unavailable. 

Commentary: 

The  Panel  recommends  that,  whenever  possible,  mentally  handi- 
capped children  now  residing  in  institutions  be  provided  with  appropri- 
ate education  in  the  community,  in  order  to  normalize  their  lives  and  to 
reduce  stigma.  This  recommendation  includes  not  only  children  in 
mental  hospitals  and  State  schools  for  the  mentally  retarded,  but  also 
mentally  handicapped  children  who  may  be  placed — properly  or 
not — ^in  various  correctional  or  juvenile  facilities.  The  considera- 
tions— legitimate  or  not — which  lead  to  institutionalization  of  chil- 
dren— often  have  nothing  to  do  with  educational  needs,  and  should  not 
be  allowed  to  interfere  with  such  children's  right  to  an  appropriate  edu- 
cation in  the  least  restrictive  and  most  normal  setting  feasible. ^^ 

Particular  attention  must  be  paid  to  ensuring  that  children  in  State 
custody  have  access  to  appropriate  representation  and  that  they  and 
their  advocates  are  fully  informed  of  their  education  rights  and  of  pro- 
cedures for  protecting  these  rights. ^^  It  is  estimated  that  as  many  as 
750,000  children  live  in  foster  homes  or  in  group  residential  settings  at 
State  expense  aad  under  State  auspices.^^  Without  special  efforts,  it  is 
likely  that  little  attention  will  be  directed  to  ensuring  these  chil- 
dren— many  of  whom  are  mentally  handicapped — the  appropriate  edu- 
cation to  which  they  are  legally  entitled. 

Recommendation  4. 

Colleges  and  universities  must  be  encouraged  and  assisted  to 
train  teachers  and  other  education  personnel  in  methodologies 
appropriate  for  instruction  of  severely  handicapped  individuals 
and  for  management  of  handicapped  students  in  a  regular  class- 
room setting. 

34.  See  Milliken  v.  Bradley,  97  S.  Ct.  2749  (1977). 

35.  ?.0  U.S.C.  1412(5)(B);  45  C.F.R.  §  121a.550  etseq.,  42  C.F.R.  42473,  42497-42498  (August 
23,  1977);  45  C.F.R.  §  84.34. 

36.  20  U.S.C.  1415(b)(1)(B),  45  C.F.R.  §  121a.514. 

37.  Children's  Defense  Fund,   Children  Without  Homes:  An  Examination  of  Public  Respon- 
sibility to  Children  in  Out  of  Home  Care  (An  Overview),  at  3  (Washington,  D.C.  1977). 
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Commentary: 

New  Federal  and  State  legislation,  with  its  emphasis  on  "main- 
streaming"  and  on  provision  of  services  to  severely  disabled  children,^^ 
requires  increased  emphasis  by  teacher-training  institutions  on  prepa- 
ration in  techniques  for  education  of  handicapped  students.  "Main- 
streaming"  does  not  mean  that  all  children,  regardless  of  the  nature  or 
severity  of  their  handicaps,  must  immediately  be  assigned  to  regular 
classroom  situations;  it  does  require  that  all  teachers — not  just  those 
certified  or  concentrating  in  special  education — be  prepared  to  deal  in 
a  normal  classroom  setting  with  children  who  exhibit  various  types  and 
degrees  of  handicapping  conditions.  Moreover,  the  mandate  to  educate 
all  handicapped  children  requires  a  revision  of  traditional  notions  of 
what  constitutes  a  program  of  education,  or  even  of  special  education. 
For  the  most  disabled  individuals,  education  may  consist  of  inculcation 
of  basic  self-help,  social  or  behavioral  skills,  or  remediation  of  severe 
emotional  problems,  before  academic  or  pre-academic  instruction  in 
the  usual  sense  can  be  considered.  Because  many  teachers  now  certified 
in  "special  education"  are  not  equipped  to  provide  this  type  of  service, 
they  themselves  must  receive  necessary  training. 

Recommendation  5. 

States  must  be  encouraged,  assisted  and  required,  if  necessary, 
to  provide  training  for  parents,  guardians,  surrogate  parents  and 
lay  advocates  in  the  use  of  special  education  due  process  proce- 
dures, as  well  as  for  the  hearing  officers  designated  to  conduct 
due  process  hearings.  HEW  should  collect  and  analyze  the  tran- 
scripts and  records  of  a  representative  sample  of  such  hearings 
and  take  appropriate  action  to  ensure  that  educational  place- 
ment decisions  are  made  after  full  and  fair  consideration  of  all 
relevant  factors,  including  the  views  of  those  representing  the  in- 
terests of  the  student. 

Commentary: 

The  due  process  in  educational  placement  guaranteed  by  the  Edu- 
cation of  All  Handicapped  Children  Act^^  and  the  section  504  regula- 
tions"*"  can  be  a  cruel  illusion  unless  parents  and  advocates  are  trained 
to  utilize  the  prescribed  procedures  and  unless  State  or  local  hearing 
officers  are  equipped  to  conduct  due  process  proceedings  in  a  judicious 


38.  20  U.S.C.  1412(3),  1412(5)(B);  45  C.F.R.  §§  121a.320  etseq.,  121a.550  etseq.,  45  C.F.R.  § 
84.34. 

39.  20  U.S.C.  1415,  45  C.F.R.  §  121a.500  et  seq. 

40.  45  C.F.R.  §  84.36. 
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and  compassionate  manner  and  to  render  truly  impartial  decisions 
based  on  an  understanding  of  both  legal  and  educational  requirements. 

Training  of  parents  and  advocates  is  particularly  important  be- 
cause experienced  and  concerned  lawyers  are  simply  not  likely  to  be 
available  in  sufficient  number  to  represent  all  the  children  whose  place- 
ments come  into  question.  There  is  no  apparent  reason  why  lay  per- 
sons— ^with  proper  advocacy  training — cannot  function  as  effectively  as 
lawyers,  at  least  in  the  administrative  stages  of  due  process  proceedings 
which  do  not  present  novel  legal  issues,  and  any  State  statutory  or  regu- 
latory impediments  to  such  participation  should  be  removed.  (The  ef- 
fectiveness of  lay  representation  and  the  need,  if  any,  for  increased 
legal  assistance  should  also  be  carefully  monitored.) 

Additionally,  early  experience  under  recent  Federal'*'  and  State 
special-education  laws  mdicates  that  prescribed  procedures  may  not  be 
consistently  observed  and  that  hearing  officers,  lacking  a  clear  defini- 
tion of  their  role  or  of  the  standards  they  must  apply,  may  be  inclined 
to  give  undue  deference  to  or  resolve  all  doubts  in  favor  of  the  views  of 
State  and  local  school  officials.  At  least  in  connection  with  its  review  of 
aimual  State  plans  under  the  Education  for  All  Handicapped  Children 
Act,  HEW  should  closely  monitor  the  hearing  process  in  order  to  deter- 
mine whether  proper  procedures  are  being  followed  and  plenary  review 
afforded  and  whether  the  views  of  parents,  advocates  and  students 
themselves  are  fully  and  fairly  considered. 

2.     Employment 

Recommendation  1. 

The  Task  Panel  endorses  the  efforts  of  the  Department  of  Labor 
to  enforce  section  503  of  the  Rehabilitation  Act  and  encourages 
voluntary  compliance  with  both  503  and  504  by  private  employ- 
ers who  are  not  regulated  by  these  sections. 

Commentary: 

Because  of  the  stigma  which  attaches  once  someone  is  labeled 
mentally  ill  it  is  commonly  difficuh  if  not  impossible  for  patients  and 
former  patients  to  fmd  employment.  Sections  503  and  504,^^  Title  V  of 
the  RehabiUtation  Act  of  1973,  were  designed  to  protect  individuals 
with  mental  and  physical  handicaps  from  this  discrimination.  Section 
504,  enforced  by  program  or  funding  agencies,  prohibits  discrimination 
against  handicapped  persons  in  any  federally  funded  program  or  activ- 
ity. Section  503,  administered  by  the  Department  of  Labor,  requires  all 

41.  See,  e.g.,  the  "Education  Amendments  of  1974,"  Pub.  L.  93-380,  88  Stat.  484  et  seq. 

42.  29  U.S.C.  793  and  794,  respectively. 
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Federal  contractors  with  government  contracts  over  $2,500  to  take  af- 
firmative action  to  hire  and  advance  qualified  handicapped  individu- 
als. 

Section  503  requires  outreach,  positive  recruitment  measures  and  a 
good-faith  effort  on  the  part  of  employers  with  job  vacancies  to  notify 
handicapped  individuals  and  give  them  a  fair  opportunity  to  fill  any 
vacancy.  While  section  504  does  not  require  the  same  affirmative  ef- 
forts, it  does  require  a  self-evaluation  to  be  conducted  by  employers  in 
consultation  with  interested  persons,  including  handicapped  individu- 
als and  the  groups  that  represent  them.  Recipient  employers  are  re- 
quired to  take  appropriate  steps  to  eliminate  the  effects  of  any 
discrimination;  if  HEW  fmds  that  any  employer  has  discriminated,  it 
may  order  remedial  action  to  be  taken.  Both  sections  expUcitly  provide 
for  notice  to  handicapped  people  of  nondiscrimination. 

Sections  503  and  504  also  provide  protections  in  the  area  of  pre- 
employment  inquiries.  Because  of  the  effects  of  stigma  on  employers' 
preconceived  notions,  section  504  prohibits  questions  concerning  the 
nature  and  severity  of  a  handicap  (see  also  dicussion  of  confidentiality); 
employers  may  only  inquire  as  to  specific  abilities  and  talents.  Section 
503  requires  employers  to  review  all  physical  and  mental  job  require- 
ments; those  requirements  which  tend  to  screen  out  handicapped  indi- 
viduals must  be  proven  by  the  employer  to  be  "job  related"  and 
consistent  with  "business  necessity  and  the  safe  performance  of  the 
job."  Each  section  mandates  that  any  medical  information  received  be 
kept  confidential,  with  some  limited  exceptions.  Finally,  both  sections 
prohibit  discrimination  in  terms  of  rights,  benefits  and  privileges  such 
as  leave  time  and  rate  of  pay,  and  require  that  reasonable  accommoda- 
tions be  made  for  handicapped  individuals. 

These  sections  govern  only  those  programs  and  activities  receiving 
Federal  funds,  in  the  case  of  section  504,  and,  in  the  case  of  section  503, 
Federal  contractors  with  contracts  over  $2,500.  While  compliance  by 
such  employers  represents  an  obvious  advance  for  mentaUy  handi- 
capped individuals,  the  Panel  believes  that  it  is  essential  that  all  em- 
ployers comply  with  these  laws  on  a  voluntary  basis. 

Moreover,  because  a  law  without  effective  enforcement  may  not 
cause  fundamental  changes  for  the  mentally  handicapped  person  seek- 
ing employment,  enforcement  procedures  with  "teeth"  should  be  given 
to  the  Office  of  Civil  Rights  to  insure  that  appropriate  leverage  is  acces- 
sible to  carry  out  Congress'  intent. 

Recommendation  2. 

Title  VII  of  the  Civil  Rights  Act  of  1964  should  be  amended  to 
prohibit  discrimination  on  the  basis  of  handicap. 
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Commentary: 

Titfe  VII'*^  now  prohibits  employment  discrimination  on  the  basis 
of  race,  color,  sex,  religion  and  national  origin.  This  statute  should  be 
amended  to  cover,  in  addition,  discrimination  on  the  basis  of  mental 
handicaps  and  physical  handicaps,  which  are  often  associated  with 
some  type  of  mental  disability.  Such  amendments  would  eliminate  the 
often  troublesome  constitutional  arguments  which  now  must  be  made 
on  behalf  of  handicapped  individuals  in  Utigation  against  pubUc  em- 
ployers. They  would  also  provide  a  generally  apphcable  legal  basis  for 
eliminating  discrimination  against  handicapped  persons  in  the  private 
sector.  The  legal  protections  thus  created  would  be  especially  beneficial 
as  the  locus  of  treatment  and  services  for  mentally  disabled  persons 
shifts  from  large  institutions  to  the  community. 

At  least  two  pending  bills'*^  would  amend  Title  VII  as  recom- 
mended above.  The  Administration  should  support  these  or  similar 
proposals. 

Recommendation  3. 

State  minimum  wage  and  civil  rights  laws  should  be  amended  to 
prohibit  discrimination  against  the  handicapped. 

Commentary: 

Amendment  of  State  laws  would  clarify  the  rights  of  handicapped 
individuals  and  provide  them  with  further  protections  against  discrimi- 
nation in  the  private  sector. 
Recommendation  4. 

Congress  should  be  requested  to  condition  revenue  sharing  upon 
an  agreement  by  State  governments  that  mentally  handicapped 
persons  who,  as  employees,  perform  work  of  consequential  eco- 
nomic benefit  to  the  States  shall  be  paid  either  the  minimum 
wage  or  else  wages  which  are  commensurate  with  those  paid 
nonhandicapped  workers  in  the  same  vicinity  for  essentially  the 
same  type,  quality  and  quantity  of  work,  whichever  is  higher. 
States  should  be  required,  as  a  condition  of  revenue  sharing,  to 
agree  to  the  same  principles  as  are  currently  embodied  in  29 
CFR  Part  529. 

In  the  alternative,  the  provisions  of  29  CFR  Part  529 
should  be  incorporated  in  their  entirety  into  HEW  regulations 
45  CFR  Part  84,  subpart  B  (employ/^ent  practices)  implement- 
ing Section  504  of  the  Rehabilitation  Act  of  J 973. 


43.  42  use.  2000e  el  seq. 
44..  H.R.  3504,  S.  1346. 
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Commentary. 

"Institutional  peonage"  describes  the  formerly  widespread  practice 
of  employing  residents  in  institutions  for  the  mentally  handicapped  to 
perform  productive  labor  associated  with  the  maintenance  of  the  insti- 
tutions, without  adequate  compensation."*^  A  1972  study  of  154  institu- 
tions in  47  States,  which  represented  76  percent  of  existing  public 
facilities  for  the  mentally  handicapped,  found  that  32,180  of  150,000 
residents  were  participating  in  work  programs.  Thirty  percent  were  re- 
ceiving no  payment  at  all  and  an  additional  50  percent  were  receiving 
less  than  $10  per  week.'*^ 

In  many  State  institutions,  cleaning,  laundering,  kitchen  work, 
waiting  tables  and  preparing  food,  maintenance  housekeeping  and  care 
of  other  residents  have  traditionally  been  performed  in  large  measure 
by  working  residents.  In  exchange  for  this  labor,  working  residents  may 
be  given  open-ward  privileges  or  some  other  "symbolic"  reward;  they 
are  virtually  never  paid  the  prevailing  wage.  Institutional  peonage  ex- 
ists in  part  because,  given  their  understaffmg  and  underfmancing,  our 
public  institutions  caimot  afford  to  pay  regular  employees  for  the  work 
which  is  necessary  to  run  them. 

Exploitative  motives  aside,  such  nonremunerated  work  has  tradi- 
tionally been  allowed  because  of  difficulties  in  distinguishing  between 
work  which  is  primarily  for  the  benefit  of  the  institution  and  work 
which  is  chiefly  for  the  benefit  of  the  resident.  Uncompensated  labor 
injures  resident-workers  in  a  number  of  ways  beyond  the  obvious  loss 
of  income.  They  are  denied  work-related  benefits  such  as  workmen's 
compensation  and  State  retirement  plans.  They  are  denied  the  thera- 
peutic benefits  of  appropriate  monetary  rewards.  Perhaps  most  signifi- 
cantly, working  residents  who  are  not  paid  for  their  labor  often 
perceive  themselves  to  be  exploited  or  enslaved  and  thereby  lose  a  basic 
sense  of  self-respect  and  dignity  which  is  both  their  right  as  human 
beings  and  a  vital  element  of  any  meaningful  habilitation  or  rehabili- 
tation program. 

Most  institutions  for  the  mentally  handicapped  would  maintain 
that  they  do  not  force  their  residents  to  work.  But,  as  is  widely  recog- 
nized, there  are  many  pressures  in  institutions  which  coerce  residents  to 
perform  institution-maintaining  work  and  to  conform  to  other  institu- 

45.  See  generally  Friedman,  "The  Mentally  Handicapped  Citizen  and  Institutional  Labor." 
87  Harv.  L.  Rev.  "bdl  (1975).  "Institutional  peonage"  is  to  be  distinguished  from  vocational-train- 
ing tasks  not  involving  the  operation  or  maintenance  of  the  institution  and  from  personal-house- 
keeping tasks,  such  as  the  making  of  one's  own  bed. 

46.  J.  Richardson,  A  Survey  of  the  Present  Status  of  Vocational  Training  in  State- Supported 
Institutions  for  the  Mentally  Retarded  4,  11-12,  July  18,  1974  (written  for  Dr.  I.  Ignacy  Goldberg, 
Columbia  tJniversity  Teachers  College). 
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tional  norms.  A  resident's  refusal  to  work  often  results  in  staff  antago- 
nism, restriction  of  ground  privileges  or  increased  medication.  It  is 
common  for  the  resident  to  be  labeled  uncooperative— with  bad  effects 
on  his  efforts  to  be  released— when  he  fails  to  participate  in  a  "volun- 
tary" work  program. 

A  major  step  in  the  abolition  of  institutional  peonage  was  the  deci- 
sion of  the  United  States  District  Court  for  the  District  of  Columbia  in 
Souder  v.  Brennanf''^  This  ruling  stated  that  the  1966  Amendments  to 
the  Fair  Labor  Standards  Act  extending  the  minimum  wage  and  over- 
time provisions  to  all  employees  of  "hospitals,  institutions,  and  schools 
for  the  mentally  handicapped"  applied  to  resident  workers.  The 
Souder  court  also  held  that  the  United  States  Department  of  Labor 
must  undertake  reasonable  enforcement  activity  on  behalf  of  resident- 
workers.  Addressing  the  Department  of  Labor's  defense  that  it  is  very 
difficult  to  distinguish  between  work  and  vocational  training,  the  court 
in  Souder  v.  Brennan  noted. 

Economic  reality  is  the  test  of  employment  and  the  reality  is  that 
many  of  the  patient-workers  perform  work  for  which  they  are  in  no 
way  handicapped  and  from  which  the  institution  derives  full  eco- 
nomic benefit.  So  long  as  the  institution  derives  any  consequential 
economic  benefit  the  economic  reality  test  would  indicate  an  employ- 
ment relationship  rather  than  mere  therapeutic  exercise.'*^ 
Final  regulations  concerning  "employment  of  patient-workers  in 
hospitals  and  institutions  at  sub-minimum  wages"  were  published  on 
February  7,  1975.''^  These  regulations,  covering  employment  of  patients 
whose  earning  or  productive  capacity  is  impaired,  allow  employers  to 
pay  such  workers  a  pro  rata  share  of  the  full  minimum  wage  adjusted 
to  the  actual  productivity  of  the  handicapped  worker  relative  to  that  of 
a  "regular"  employee. 

The  United  States  Supreme  Court's  decision  in  National  League  of 
Cities  V.  Usery^^  appears  to  limit  significantly  the  reach  of  the  Souder 
decision.  In  National  League  of  Cities,  a  consortium  of  States  success- 
fully argued  that  the  Federal  government's  attempt  to  regulate  the 
minimum  wage  in  State-operated  facilities  was  an  unconstitutional  in- 
trusion upon  State  sovereignty.  Therefore  mentally  handicapped  work- 
ers in  State-run  facilities,  just  like  their  nonhandicapped  co-workers, 
are  arguably  no  longer  guaranteed  a  Federal  minimum  wage,  although 
they  are  still  entitled  to  the  State  minimum  wage.  However,  because 
National  League  of  Cities  pertains  only  to  State  employees,  the  Fair 


47.  367  E  Supp.  808  (D.D.C.  1973). 

48.  A/,  at  813  (footnotes  omitted). 

49.  29C.F.R.  §§529.1-17. 

50  426  U.S.  833.  44  U.S.L.W.  4974  (June  24,  1976). 
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Labor  Standards  Act  and  the  Souder  decision  still  apply  to  mentally 
handicapped  residents  working  in  private  facilities.^' 

The  incorporation  of  the  regulations  currently  codified  at  29  CFR 
section  529  either  into  revenue  sharing  agreements  with  the  States  or 
into  the  employment  discrimination  regulations  under  the  Rehabilita- 
tion Act  of  1973  would  restore  the  protection  of  the  minimum  wage 
and  the  principle  of  commensurate  pay  for  commensurate  work  to  the 
full  class  of  mentally  handicapped  workers. 

ft 

3.     Housing  Within  the  Community 
Recommendation  1. 

(a)  State  zoning  laws  should  be  enacted  which  preempt  local 
zoning  ordinances  and  permit  small  group  homes  for  the 
mentally  handicapped  to  be  considered  as  permitted  ''single 

family  residential  uses  of  property.  " 

(b)  States  revising  their  zoning  laws  to  avoid  discrimination 
against  mentally  handicapped  persons  should  be  alert  to 
the  problem  of  restrictive  building  codes  and/ or  mutual 
private  restrictive  covenants  which  would  undermine  the 
goal  of  reform. 

(c)  State  zoning  laws  should  also  prohibit  the  excessive  con- 
centration of  group  homes  in  any  single  neighborhood  or 
municipality  within  a  State. 

Commentary: 

Various  factors — including  the  use  of  psychoactive  medication, 
cost-saving  concerns,  legal  challenges  to  conditions  in  institutions  and 
a  philosophy  of  community  treatment  and  "normalization" — have 
caused  increasing  numbers  of  mentally  handicapped  persons  to  be  re- 
leased from  State  hospitals  to  live  in  the  community.  While  many  of 
these  individuals  are  capable  of  independent  hving,  some  others  need 
the  mutual  support  and  assistance  of  group  living  arrangements. 

51.  The  Decision  in  National  League  only  clearly  applies  to  "integral  functions  .  .  .in  such 
areas  as  fire  prevention,  police  protection,  sanitation,  public  heaUh,  and  parks  and  recreation."  96 
Sup  Ct  at  4479.  The  court  specifically  noted  that  its  holding  left  intact  two  earher  cases  Pardon  v. 
Terminal  R.  Co.,  Ill  U.S.  184  (1964)  and  California  v.  Taylor,  353  U.S.  553  (1957)  both  of  which 
held  that  State  employees  performing  nongovernmental  functions,  such  as  operating  a  State- 
owned  railroad,  are  covered  by  the  FLSA.  Consequently,  mentally  handicapped  residents  in  State 
institutions  have  argued  that  they  are  still  within  the  minimum  wage  coverage  of  the  FLSA.  See, 
e.g.  Schindenwolf  V.  Klein,  Docket  No.  L-41293-75  P.W.  (N.J.  Sup.  Ct.  Law  Div.,  Mercer  Cty. 
1^6)  reported  at  10  Clearinghouse  Rev,  393  (1976);  11  Clearinghouse  Rev.  505  (1977).  Moreover, 
the  Souder  Court's  ruhng  that  patient-workers  in  State  institutions  should  be  considered  "employ- 
ees" within  the  Federal  act  arguably  should  be  given  binding  effect  in  determining  applicability  of 
State  minimum  wage  laws.  See  generaUy  Perlin,  'The  Right  of  Voluntary  Compensated,  Thera- 
peutic Work  as  Part  of  the  Right  to  Treatment:  A  New  Theory  in  the  Aftermath  of  Souder"  7 
Seton  Hall  L.  Rev.  298  (1976). 
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Experience  within  the  past  five  years  indicates  that  the  develop- 
ment of  group  residences  for  the  mentally  handicapped  is  often  vigor- 
ously opposed  by  members  of  the  communities  in  which  the  group 
homes  are  to  be  located.  These  opponents  frequently  rely  on  local  zon- 
ing ordinances  as  the  principal  method  for  preventing  the  opening  of  a 
group  home. 

Because  there  are  few  standardized  zoning  laws  or  models  that  en- 
courage or  even  countenance  the  development  of  appropriate  kinds  of 
community  residential  facilities  for  mentally  handicapped  persons, 
zoning  ordinances  tend  to  be  exploited  by  those  opposed  to  the  estab- 
hshment  of  community  facilities,  and  in  many  cases  this  tactic  has 
proven  successful  in  blocking  their  development. 

Zoning  litigation  has  been  employed  by  both  opponents  and  pro- 
ponents of  group  homes,  with  mixed  results.-^^  However,  as  a  means  of 
overcoming  zoning  restrictions  against  group  homes,  litigation  is  par- 
ticularly unsatisfactory.  Unhke  lawsuits  challenging  State  statutes  or 
Statewide  practices,  zoning  disputes  require  almost  constant  litigation 
against  each  new  group  of  opponents  and  each  municipal  ordinance 
that  unfairly  discriminates  against  group-hving  arrangements.  Given 
the  expense  and  duration  of  lawsuits,  legislative  solutions  are  essential 
in  this  area. 

Although  some  municipalities  have  rewritten  their  zoning  codes  to 
deal  more  rationally  and  consistently  with  community  residences,  the 
incremental  approach  to  revising  zoning  ordinances  is  also  an  ineffi- 
cient way  to  achieve  realistic  and  appropriate  regulation  of  community 
residences.  As  changes  are  made  in  local  regulations,  there  may  de- 
velop serious  inequities  in  policies  and  programs  from  one  locality  to 
another  within  the  same  State. 

Preemptive  State  legislation  presents  the  most  encouraging  way  of 
coping  with  the  impact  of  restrictive  zoning  ordinances  which  discrimi- 
nate against  group-living  arrangements  by  mentally  handicapped  per- 
sons. Such  legislation  treats  a  small  group  of  handicapped  persons  who 
reside  together  as  the  "family"  which  they  functionally  are.  As  a  fam- 
ily, the  group  need  not  obtain  zoning  approval  prior  to  moving  into 
their  home  in  "single  family  residential"  zones.  Such  legislation  has  no 
fiscal  impact  and  in  fact  ehminates  the  possibility  of  expensive  and 
time-consuming  litigation.  Legislation  of  the  type  recommended  has 
now  been  enacted  in  a  growing  number  of  States,  now  numbering 
ten." 

52.  Compare  City  of  While  Plains  v.  Ferraioli,  34  N.Y.2d  300  (1974)  with  Browndale  Int'l.  v. 
Board  of  Adjustmenl,  208  N.W.2d  121  (Wise.  1973). 

53.  California,  Colorado,  Michigan,  Minnesota,  Montana,  New  Jersey,  New  Mexico,  Ohio, 
Rhode  Island  and  Virginia.  See,  for  example,  California  Welfare  and  Inst.  Code  §  5116;  Minn. 
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The  experience  of  some  States  which  have  recently  passed  pre- 
emptive zoning  statutes  has  been  that  both  building  codes  and  mutual 
private  restrictive  covenants  can  undermine  the  attempt  at  reform. 
Building  codes  can  make  distinctions  in  terms  of  the  number  of  unre- 
lated persons  in  a  dwelling  and  can  require  prior  local  zoning  approval 
before  issuance  of  a  building  (or  renovation)  permit,  which  may  bring 
local  zoning  ordinances  into  play.  The  private  covenants  are  also  a  seri- 
ous problem,  already  existing  on  many  plots  and  being  written  to  "pro- 
tect" neighborhoods. 

Enactment  and  implementation  of  preemptive  State  zoning  laws 
could  be  facilitated  by  limiting  Federal  assistance  to  communities  with 
zoning  laws  allowing  for  group  homes. 

Closely  related  to  the  problem  of  restrictive  zoning  is  the  tendency 
of  some  municipahties  to  encourage  or  allow  group  homes  to  locate 
only  in  certain  less  desirable  sections  of  a  city.  In  some  instances,  group 
homes  have  followed  a  line  of  least  resistance,  locating  in  such  areas 
rather  than  going  through  the  delay  and  expense  of  zoning  disputes.  As 
a  result,  some  of  our  cities  have  developed  "social  service  ghettos." 
These  "ghettos"  destroy  the  residential  character  of  the  affected  neigh- 
borhoods and  subvert  the  right  of  handicapped  persons  to  live  in  nor- 
mal residential  surroundings.  A  prohibition  on  excessive  concentration 
would  protect  municipalities  against  the  creation  of  such  ghettos  by  as- 
suring the  dispersal  of  group  homes  and  would  assure  handicapped 
persons  that  they  will  be  able  to  reside  in  normal  residential  areas. 

State  laws  can  achieve  these  results  by  establishing  reasonable  cri- 
teria for  the  location  of  new  group  homes.  For  example,  the  Minnesota 
law  which  governs  the  licensure  of  group  homes^'*  prohibits  the  grant- 
ing of  a  new  license  to  a  group  home  when  the  effect  of  granting  such  a 
license  would  be  the  excessive  concentration  of  community  residential 
facihties  within  any  town,  municipality  or  county  in  the  State.  In  mak- 
ing this  determination,  the  statute  requires  the  licensing  agency  to  con- 
sider the  population,  size,  land-use  plan,  availability  of  community 
services  and  the  number  and  size  of  existing  public  and  private  com- 
munity residential  facilities  in  the  town,  municipality  or  county  in 
which  a  licensee  seeks  to  operate  a  residence.  The  statute  further  re- 
quires the  agency  to  establish  regulations  to  implement  its  provisions. 

Legislation  to  control  the  concentration  of  group  homes  should  be 
included  as  a  necessary  part  of  a  comprehensive  and  balanced  solution 


Stats,  §  462.367.  Note  that  five  of  those  10  State  statutes  were  enacted  during  the  last  State  legisla- 
tive session. 

54.    Minn.  Stats.  §  252.28. 
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to  the  issue  of  zoning  for  group  homes  for  mentally  handicapped  per- 
sons. 

Recommendation  2. 

(a)  Title  VIII,  Fair  Housing,  of  the  Civil  Rights  Act  of  1968 
should  be  amended  to  prohibit  discrimination  in  housing  on 
the  basis  of  mental  handicap. 

(b)  The  Department  of  Housing  and  Urban  Development 
should  (I)  encourage  States  and  localities  to  allocate  addi- 
tional community  development  block  grant  funds  to  de- 
velop more  group  care  facilities  and  (2)  make  additional 
rental  assistance  funds  available  to  mentally  disabled  per- 
sons living  in  group  homes. 

Commentary. 

Congress  has  recognized  and  acted  upon  both  the  critical  impor- 
tance of  housing  for  all  segments  of  the  population  and,  in  section  504 
of  the  Rehabilitation  Act  of  1973,  the  fact  of  widespread  discrimination 
against  handicapped  persons.  Unfortunately,  it  has  not  yet  acted  to 
protect  handicapped  persons  against  private  acts  of  discrimination  in 
housing.  (Note  that  section  504  only  prohibits  discrimination  by  recipi- 
ents of  Federal  fmancial  assistance.)  If  community  alternatives  to  insti- 
tutional care  are  to  be  achieved,  legislative  action  is  required  to  protect 
mentally  handicapped  persons  against  housing  discrimination. 

The  Federal  government  has  already  in  place  extensive  legislation 
and  enforcement  mechanisms  to  protect  members  of  racial  minorities 
against  discrimination  in  housing.  A  simple  amendment  to  include 
mentally  handicapped  persons  in  Title  VIII,  Fair  Housing,  of  the  Civil 
Rights  Act  of  1968^^  would  constitute  a  major  legal  protection  for  this 
group  of  citizens.  The  inclusion  of  such  an  amendment  would  in  no 
way  usurp  the  authority  of  those  States  that  have  taken  initiatives  to 
resolve  this  problem,  because  the  Civil  Rights  Act  requires  the  Federal 
government  to  defer  to  State  and  local  fair  housing  acts  which  provide 
rights  and  remedies  that  are  equivalent  to  those  set  forth  in  the  Federal 
act.^^ 

The  second  part  of  this  recommendation  is  made  by  the  Presi- 
dent's Commission  on  Mental  Health  in  its  preliminary  report.^^  The 
availability  of  adequate  and  affordable  housing  for  many  low-income 
persons,  including  mentally  disabled  persons  who  have  low  incomes,^* 

55.  42  U.S.C.  §3601  et  seq. 

56.  42  U.S.C.  ^  3610(c),  3616. 

57.  Preliminary  Report  to  the  President,  the  President's  Commission  on  Mental  Health,  Sep- 
tember 1,  1977,  page  13. 

58.  See  42  U.S.C.  5303  (block  grants)  and  42  U.S.C.  1437f  (rental  assistance). 
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can  be  enhanced  if  such  actions  are  taken. 

4.     Guardianship 
Recommendation  1. 

(a)  State  guardianship  laws  should  be  revised  to  provide:  (J) 
increased  procedural  protections  including,  but  not  limited 
to,  written  and  oral  notice,  the  right  to  be  present  at  pro- 
ceedings, appointment  of  counsel  and  a  clear  and  convinc- 
ing evidence  standard  as  the  burden  of  proof  a 
comprehensive  evaluation  of  functional  abilities  conducted 
by  trained  personnel;  and  a  judicial  hearing  which  employs 
those  procedural  standards  used  in  civil  actions  in  the 
courts  of  general  jurisdiction  of  any  given  State;  (2)  a  defi- 
nition of  incompetency  which  is  understandable,  specific 
and  relates  to  functional  abilities  of  people;  (3)  the  exercise 
of  guardians'  powers  within  the  constraints  of  the  right  to 
least  restrictive  setting,  with  no  change  made  in  a  person's 
physical  environment  without  a  very  specific  showing  of 
need  to  remove  a  person  to  a  more  restrictive  setting;  and 
(4)  a  system  of  limited  guardianships  in  which  rights  are 
removed  and  supervision  provided  only  for  those  activities 
in  which  the  person  has  demonstrated  an  incapacity  to  act 
independently. 

(b)  Public  guardianship  statutes  should  be  reviewed  for  their 
effect  in  providing  services  to  persons  in  need  of  but  with- 
out guardianship. 

Commentary: 

State  guardianship  proceedings  have  been  the  traditional  means  of 
providing  supervision  and  protection  to  mentally  handicapped  persons 
who  are  residing  in  the  community.  As  a  result,  large  numbers  of  men- 
tally handicapped  individuals  are  subject  to  guardianship  laws  and  to 
the  profound  legal  consequences  which  accompany  the  guardianship 
process. 

All  50  States  have  some  form  of  incompetency  proceedings.  Cur- 
rent guardianship  statutes  generally  authorize  the  appointment  of  a 
guardian  upon  a  finding  that  a  person  is  mentally  incapable  of  caring 
for  him/herself  or  his  or  her  property.  Following  such  a  fmding,  a 
court  typically  authorizes  a  guardian  to  care  for  the  "ward"  in  all  mat- 
ters connected  with  the  ward's  personal  welfare  and/or  property.  With 
this  legally  authorized  transfer  of  decision-making  authority  to  the 
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guardian,  the  ward  is  deprived  of  his  or  her  fundamental  civil  rights,^' 
including  the  right  to  choose  a  residence,  the  right  to  sue  in  his  or  her 
own  behalf,  the  right  to  enter  into  contracts  and,  in  some  States,  the 
right  to  vote,  to  hold  a  license  and  freely  to  marry.  In  addition,  determi- 
nation of  incompetency  may  also  result  in  the  loss  of  other  less  obvious 
but  equally  fundamental  rights.  Among  the  recognized  rights  to  citizen- 
ship which  an  adjudged  incompetent  may  be  denied  are  the  right  to  go 
from  place  to  place  as  s/he  pleases,^^  to  meet  with  persons  in  public 
places,^'  to  enjoy  the  privacy  of  family  life*^  and  to  determine  appro- 
priate medical  care.^^ 

While  loss  of  physical  freedom  is  not  a  necessary  result  of  incom- 
petency determinations,  a  determination  of  incompetency  does  often 
result  in  some  form  of  institutionalization,  particularly  for  the  elderly. 
Sudden  changes  in  environment  have  proved  traumatic  to  elderly  per- 
sons. When  such  changes  in  environment  result  in  more  restrictive  per- 
sonal control,  in  a  nursing  home  or  in  an  institution,  for  example,  they 
can  have  serious  physical  effects  on  an  elderly  person  and  can  even 
result  in  death.^ 

The  deprivation  of  legal  rights  inherent  in  guardianship  requires 
that  guardianship  laws  must  be  scrupulous  in  their  adherence  to  due 
process  and  must  be  carefully  tailored  to  avoid  any  unnecessary  restric- 
tions. Unfortunately,  many  guardianship  laws  contain  few,  if  any,  pro- 
cedural protections,  and  only  a  handful  of  State  laws  make  provisions 
for  limiting  the  power  of  guardianship  to  reflect  actual  abilities  and 
disabilities  of  persons  under  guardianship. 

According  to  the  American  Bar  Association's  Commission  on  the 
Mentally  Disabled's  recently  completed  50-State  survey  of  guardian- 
ship laws,^^  only  25  of  the  States  require  any  sort  of  medical  or  psycho- 
logical evaluation  in  connection  with  a  guardianship  proceeding, 
despite  the  requirement  for  guardianship  of  a  finding  of  incompetency. 
And,  while  virtually  all  States  make  provision  for  a  hearing  to  review 
the  need  for  guardianship,  laws  in  37  States  make  no  specific  provision 
for  the  fundamental  right  to  present  or  cross-examine  witnesses.  Many 
provide  only  for  the  appointment  of  counsel  at  the  discretion  of  the 
court  and  few  require  counsel  to  be  compensated  by  the  State  if  the 


59.  See,  generally,  J.  Regan  and  G.  Springer,  "Protective  Services  for  the  Elderly,"  a  working 
paper  prepared  for  the  Special  Commission  on  Aging,  U.S.  Senate,  July,  1977. 

60.  Papachristou  v.  City  of  Jacksonville,  405  U.S.  156  (1972). 

6 1 .  Coates  v.  City  of  Cincinnati,  402  U.S.  6 1 1  ( 1 97 1 ). 

62.  Roe  V.  Wade,  410  U.S.  113  (1973);  Griswold  v.  Connecticut,  381  U.S.  479  (1965). 

63.  Roe  V.  Wade,  supra. 

64.  See  Klein  v.  Mathews,  430  E  Supp.  1005  (D.  N.J.  1977). 

65.  American  Bar  Association  Commission  on  the  Mentally  Disabled,  draft  unpubUshed  doc- 
ument pertaining  to  rights  of  institutionalized  developmentally  disabled  persons,  in  progress. 
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person  is  indigent.  Numerous  commentators  have  suggested  that  the 
procedural  protections  now  established  for  involuntary  commitment 
laws  should  also  be  statutorily  required  in  guardianships.^^  In  fact,  the 
need  for  due  process  protection  in  guardianship  determinations  has 
been  recognized  by  Chief  Justice  Burger  in  his  concurring  opinion  in 
O'Connor  v.  Donaldson ^^ 

Most  States'  definitions  of  incompetency  are  equally  in  need  of 
revision.  Incompetency  definitions  usually  are  vague  and  over-broad.  It 
is  often  impossible  to  know  whether  a  person  is  incompetent  under  the 
State's  definition  without  reviewing  thousands  of  individual  cases  to 
see  what  issues  courts  have  found  relevant.  Just  as  with  the  standards 
for  involuntary  commitment  it  is  crucial  that  definifions  of  incompe- 
tency be  made  specific,  clear  and  understandable,  so  that  rational  and 
fair  decisions  concerning  guardianship  can  be  made.  Guardianship 
proceedings  can  play  an  important  role  for  persons  who  are  not  able  to 
perform  certain  basic  functions  such  as  obtaining  food,  clothing  and 
shelter.  Specific  definitions  of  incompetency  along  these  functional 
lines  can  be  written  and,  as  with  commitment  laws,  they  should  specify 
that  the  facts  used  to  justify  guardianship  must  be  recent  and  relevant. 

Statutory  failure  to  provide  for  "limited"  guardianship  poses  very 
serious  legal  problems.  Because  many  mentally  handicapped  persons 
need  only  a  limited  degree  of  supervision,  laws  which  treat  guardian- 
ship as  an  "all  or  nothing"  proposition  tend  to  restrict  important  legal 
rights  without  justification.  Such  statutes  cannot  be  considered  a  ra- 
tional or  reasonable  exercise  of  govenmiental  power  and  are  of  dubious 
constitutional  vaUdity.  Consequently  States  which  do  not  now  require 
that  guardianships  be  fashioned  by  courts  to  meet  only  the  functional 
inabilities  of  a  ward  should  amend  their  laws  to  permit  guardianships 
only  to  the  extent  of  and  only  as  supported  by  proven  functional  needs. 

Use  of  a  functional  definition  of  incompetency  also  requires  con- 
sistent and  periodic  review,  to  permit  lifting  of  the  guardianship  when 
the  functional  inability  ceases.  And  a  functional  definition  necessarily 
limits  the  guardianship  to  providing  for  care  and  assistance  only  in  the 
context  of  the  individual's  particular  functional  problem. 

The  right  to  treatment  in  the  least  restrictive  setting  is  discussed 
elsewhere  in  this  report.^*  It  is  extremely  important  to  include  this  par- 

66.  See  Regan  and  Springer,  supra,  and  Kindred,  "Guardianship  and  Limitations  upon  Ca- 
pacity," The  Mentally  Retarded  Citizen  and  the  Law  (1976),  pp.  63-87,  at  75. 

67.  422  U.S.  575,  583  (1975). 

68.  Numerous  courts  have  held  that  government  action  which  infringes  on  personal  hberty 
must  be  limited  to  the  extent  necessary  to  achieve  the  governmental  objective.  This  principle, 
known  as  the  doctrine  of  the  least  restrictive  alternative,  was  first  enumerated  by  the  Supreme 
Court  in  Shelton  v.  Tucker,  364  U.S.  479  (1960)  and  has  been  repeatedly  applied  in  the  mental 
health  field.  See,  e.g.,  Welsch  v.  Likins,  373  F.  Supp.  487,  502  (D.  Minn.  1974);  Davis  v.  Watkins, 
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ticular  right  specifically  in  all  incompetency  statutes.  A  guardian  usu- 
ally has  the  power  to  determine  a  ward's  environment — an 
environment  which  can  be  unduly  restrictive,  such  as  a  State  institution 
or  a  locked  nursing  home.  Concrete  provisions  to  maintain  a  ward  in  a 
setting  least  restrictive  of  his  or  her  civil  liberties  are  necessary  and  are 
consistent  with  a  policy  encouraging  keeping  people  in  their  own 
homes  to  the  extent  possible.^^ 

The  demand  for  the  "public-guardian"  concept  usually  comes 
from  individuals  or  groups  who  seek  to  provide  services  to  persons  who 
everyone  agrees  are  incompetent  but  who  have  no  friends  or  relatives 
appropriate  to  serve  as  guardians.  The  number  of  persons  in  such  need 
is  unknown,  but  the  problem  seems  to  rest  most  heavily  with  elderly 
persons.  About  a  dozen  States  have  provided  for  pubhc  guardians  who 
may  be  appointed  to  protect  persons  and  their  property.™  These  laws, 
however,  differ  in  approach  and  extent.  Delaware's  public  guardian, 
for  example,  deals  primarily  with  fmancial  matters  and  is  not  really  a 
full-scale  guardian.  The  CaUfomia  law,  on  the  other  hand,  does  pro- 
vide for  full  guardianship  through  the  pubUc  guardian's  office,  option- 
ally on  a  county-by-county  basis.  The  Minnesota  law  provides  for 
guardianship  of  the  person  for  mentally  retarded  individuals.  Many 
States'  guardianship  statutes  allow  not  only  individuals  but  also  organi- 
zations or  governmental  entities  to  serve  as  guardians.  These  statutes 
do  not  provide  any  specific  controls  over  the  State  or  the  organization 
that  serves  as  guardian,  because  those  group  guardians  would  be  sub- 
ject to  the  same  controls  as  individual  private  guardians. 

While  it  is  tempting  to  espouse  a  system  of  pubhc  guardians  be- 
cause of  the  admitted  need  of  some  persons  for  this  service,  it  is  too 
early  to  proffer  such  a  recommendation.  Very  little  research  has  been 
undertaken  so  far  on  the  need  for  or  effectiveness  of  a  pubhc  guardian. 
So  that  rational  decisions  can  be  made  as  to  the  advisability  of  a  pubhc 
guardian,  a  full  examination  is  necessary.  Simultaneously,  other  mech- 
anisms such  as  private  nonprofit  corporations  and  pubhc  trusts  should 
be  explored.' ' 

It  is  apparent  that  reform  of  State  guardianship  laws  is  long  over- 
due. The  Panel's  recommendations  are  designed  to  ensure  that  State 

384  F.  Supp.  \  196,  1206  (N.D.  Ohio  1974).  A  strong  argument  can  be  made  that  use  of  plenary 
guardianship  when  Umited  guardianship  sufTices  violates  the  least  restrictive  alternative  doctrme. 
See  also  our  discussion  in  III.8,  infra. 

69.  Moreover,  any  placement  in  a  restrictive  setting  should  be  preceded  by  a  judicial  hearmg 
which  determines  the  need  for  institutional  care. 

70.  These  include  Arizona,  California,  Colorado,  Delaware,  Georgia,  lUinois,  Mame,  Mm- 
nesota.  North  Carolina,  Ohio,  Oregon  and  South  Dakota.  See  American  Bar  Association  Com- 
mission on  the  Mentally  Disabled  draft  unpublished  document,  above. 

71.  See  Kindred,  above,  at  72-75. 
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guardianship  laws  conform  to  the  basic  requirements  of  due  process. 
The  recommended  procedural  standards  represent  those  protections 
which  are  essential  for  a  fair  hearing.  The  recommendations  for  limit- 
ing guardianship  to  specified  activities  may  be  accomplished  by  provid- 
ing the  court  both  with  testimony  and  a  professional  evaluation  of  the 
abilities  and  disabihties  of  the  person  being  considered  for  guardian- 
ship. 

Reforms  similar  to  those  recommended  here  have  already  been 
enacted  in  a  number  of  States,^^  although  no  particular  State's  laws  are 
a  model  for  all  of  the  suggestions  of  the  Panel. 

Reform  of  State  guardianship  laws  should  be  neither  controversial 
nor  fiscally  burdensome  to  the  States.  If  achieved,  such  reform  will 
constitute  a  major  step  in  promoting  the  legal  rights  of  mentally  handi- 
caped  citizens.  ^^ 


72.  See,  for  example,  Cal.  Probate  Code  1460  §  1400  el  seq.,  Idaho  Code  §  15-5-101  et  seq. 
and  §  56-239,  Mich.  Slat.  Ann.  §  330.1600  etseq.,  Minn.  Slal.  Ann.  §  252A.01  el  seq.  and  §  525.54 
el  seq.,  Montana  Rev.  Codes  Ann.  §  91A-5-101  el  seq.,  N.C.  Gen.  Slal.  §  35-1.6  el  seq.,  Texas 
Probate  Code  Ann.  Title  5,  §  130  ei  seq.,  and   Wash.  Rev.  Code  Ann.  §  11.88-005  el  seq. 

73.  Two  broad  areas  related  to  guardianship  laws  that  are  of  special  importance  to  the  men- 
tally handicapped  were  not  fully  studied  by  the  Panel:  protective  services  and  the  practice  of 
appointing  substitute  payees  for  persons  entitled  to  Federal  benefits. 

(a)  "Protective  services"  usually  refer  to  services  offered  a  physically  or  mentally  infirm 
older  person  or  an  abused,  neglected,  or  deserted  child  or  an  adult  mentally  retarded  person  to 
assist  him  or  her  in  carrying  out  activities  of  normal  living  or  to  protect  him  or  her  from  further 
harm.  These  services  can  include  health,  medical,  psychiatric,  social  or  legal  services.  When  provi- 
sion of  seivices  is  accepted  voluntarily,  and  the  intervention  is  slight,  these  are  seen  as  "support- 
ive" services.  When  the  intervention  is  significant,  or  is  resisted,  there  may  be  a  need  for  legal 
intervention  to  authorize  the  necessary  services.  It  is  in  situations  where  legal  sanction  is  involved 
that  the  assistance  offered  is  truly  "protective  services." 

Unfortunately,  many  State  protective  services  laws  provide  for  involuntary  protective  services 
without  the  same  due  process  procedural  protections  which  are  required  by  State  guardianship  or 
involimtary  commitment  laws.  These  proceedings  should  not  be  used  as  a  method  of  avoiding  the 
constitutionally  required  procedures. 

Additionally,  a  State's  involuntary  commitment,  guardianship  and  protective  service  laws 
should  interrelate  to  each  other  in  a  rational  maimer  and  definitions  should  be  consistent.  For  a 
full  discussion  of  protective  services  for  the  elderly  and  for  a  model  adult  protective  services  act, 
see  Regan  and  Springer,  above. 

(b)  Federal  laws  provide  for  appwintment  of  a  substitute  payee  for  a  person  entitled  to  re- 
ceive Federal  funds  when  that  beneficiary  is  incapable  of  managing  his  or  her  funds.  Social  secur- 
ity payments,  veterans'  benefits,  and  other  Federal  benefits  are  affected. 

These  programs  affect  the  mentally  handicapped  of  all  ages.  Agency  procedures  and  prac- 
tices, however,  vary  as  to  supervision  and  review  of  how  the  substitute  payee  handles  funds  or 
when  the  substitute  is  appointed.  The  Social  Security  Administration,  for  example,  without  regard 
to  the  beneficiary's  legal  competence,  asks  merely  whether  the  interest  of  the  beneficiary  would  be 
served  by  the  appointment  of  a  substitute.  (See,  for  example,  42  U.S.C.  405  (j),  permitting  pay- 
ment of  Federal  old-age,  survivors,  and  disability  insurance  benefits  to  "a  relative  or  some  other 
person.")  Criteria  and  standards  are  vague,  and  there  are  many  constitutional  questions  related  to 
the  entire  system  of  substitute  payees  (see  Regan  and  Springer,  above,  p.  44).  The  system  does 
appear  to  serve  a  useful  purpose,  however,  and  might  usefully  'oe  reviewed  for  reforms.  Moreover, 
consideration  should  be  given  to  whether  the  system  might  serve  more  effectively  if  it  were  part  of 
or  related  to  guardianship  arrangements. 
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5.      Confidentiality 

The  Task  Panel  agrees  with  the  Congressionally-authorized  Pri- 
vacy Protection  Study  Commission  that  "the  medical-care  relationship 
in  America  today  is  becoming  dangerously  fragile  as  the  basis  for  the 
expectation  of  confidentiality  with  respect  to  medical  records  generated 
in  that  relationship  is  undermined  more  and  more.  A  legitimate,  en- 
forceable expectation  of  confidentiality  that  will  hold  up  under  the  rev- 
olutionary changes  now  taking  place  in  medical  care  and  medical 
recordkeeping  needs  to  be  created."^'*  Confidentiality,  however,  caimot 
be  an  absolute  and  unbending  requirement,  because  it  must  be  recon- 
ciled with  legitimate  needs  for  access  to  mental  health  records.  With 
these  recommendations  the  Panel  attempts  to  balance  the  needs  for 
confidentiality  and  access. 

Recommendation  1. 

Federal  and  State  laws  should  recognize  the  principle  that  pa- 
tients must  have  access  to  their  mental  health  records  and  the 
opportunity  to  correct  errors  therein. 

Commentary. 

It  is  ironic  and  unacceptable  that  at  present  in  many  jurisdictions 
patients  cannot  see  their  own  mental  health  records  even  though  these 
records  are  available  to  others.  Personal  access  to  an  individual's 
records  is  essential.  Aside  from  patients'  right  to  know  about  the  infor- 
mation compiled  on  them,  such  knowledge  is  essential  if  the  patient  is 
to  give  truly  informed  consent  to  release  of  such  records.  A  person  can- 
not consent  to  disclosure  of  information  s/he  knows  nothing  about. 

Most  Panel  members  agreed  on  the  necessity  for  limited  excep- 
tions where  the  revelation  of  information  could  cause  concrete  harm  or 
would  violate  a  confidential  relationship  between  the  mental  health 
professional  and  third  parties  who  supplied  the  information.  Such  cir- 
cumstances will  be  exceptional;  several  studies  have  shown  that  rather 
than  causing  harm,  access  to  records  has  in  fact  increased  patient  coop- 
eration and  lessened  anxiety.^^  Parents  should  have  access  to  the 
records  of  their  children  except  where  children  have  sought  therapy  on 
their  own.  In  such  cases,  children  should  have  access  to  their  own 
records. 

Access  to  records  is  in  itself  insufficient  without  procedures  for 
correcting  information.  Procedures  set  forth  in  the  Privacy  Act  of 

74.  Privacy  Protection  Study  Commission,  Personal  Privacy  in  an  Information  Society,  1977, 
p.  306. 

75.  Roth,  L.,  Woiford,  J.,  and  Meisel,  A.,  Patient  Access  to  Records— "Tonic"  or  "Toxin" 
paper  presented  to  the  American  Psychiatric  Association  at  its  annual  meeting,  May  1977. 
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J  97476  ^j^j  jjjg  Buckley  Amendments'^  could  be  used  as  models. 
Records  should  be  copied  with  minimal  reproduction  fees  and  profes- 
sionals should  be  available  when  necessary  to  aid  in  inteq^retation  of 
information  in  the  files.  Where  the  patient  disagrees  with  information 
in  the  file,  the  patient's  own  version  should  become  a  permanent  part 
of  the  files,  and  mediation  should  be  provided  where  professional  and 
patient  cannot  agree  on  changes,  with  ultimate  recourse  to  the  courts 
when  necessary.  Education  is  essential,  both  for  the  public,  so  that  pa- 
tients know  and  can  take  advantage  of  their  right  of  access,  and  for 
professionals,  so  that  they  can  prepare  records  in  an  appropriate  man- 
ner. 

Recommendation  2. 

Except  where  otherwise  required  by  law,  confidentiality  of 
mental  health  information  must  be  strictly  maintained  by  all  per- 
sons who  have  contact  with  such  information.  Mental  health 
professionals  must  alert  their  patients  at  the  outset  of  therapy 
about  special  conditions  under  which  complete  confidentiality 
cannot  be  maintained.  States  should  also  enact  strong  penalties 
for  the  inappropriate  release  of  confidential  materials  by  mental 
health  professionals  without  the  patients'  consent. 

Commentary: 

The  Task  Panel  recognizes  the  importance  of  protecting  the  confi- 
dentiality of  mental  health  treatment  records  from  disclosure  to 
others.''*  All  mental  health  information  must  be  so  protected,  even  that 
in  the  files  of  general  medical  practitioners.  While  the  primary 
caregiver  has  the  most  obvious  responsibility  to  preserve  confidential- 
ity, State  laws  should  include  penalties  against  anyone  who  discloses 
confidential  information  without  consent.  The  Privacy  Commission  has 
recommended  criminal  fines  and  penalties  for  disclosure'^  and  the  De- 
partment of  Health,  Education,  and  Welfare,  in  a  response  to  the  Pri- 
vacy Conmiission  report,  recommended  injunctive  relief  and  damages, 
to  include  actual  damages,  punitive  damages  in  cases  of  willful  disclo- 
sure, attorney's  fees  and  general  damages  of  not  less  than  $  1 ,000  nor 
more  than  $10,000.*"  The  Panel  endorses  those  recommendations.  Uni- 

76.  4  use.  552a. 

77.  The  Family  Education  Rights  and  Privacy  Act,  20  U.S.C.  1232g. 

78.  See,  in  this  regard,  "Model  Law  on  Confidentiality  of  Health  and  Social  Service 
Records,"  prepared  by  the  American  Psychiatric  Association  (APA)  Task  Force  on  Confiden- 
tiality of  Children's  and  Adolescents'  Clinical  Records  and  the  APA  Committee  on  Confiden- 
tiality and  approved  by  the  APA  Executive  Committee  of  the  Board  of  Trustees,  September  1977 
and  the  APA  Executive  Committee  of  the  Assembly,  Feb.  4,  1978. 

79.  See  Personal  Privacy  in  an  Information  Society,  above,  pages  294-295. 

80.  "Report  and  Recommendations  on  Statutory  Protection  for  Health  Records,"  Department 
of  Health,  Education,  and  Welfare  staff  study,  October  12,  1977,  pp.  26-27.  Transmitted  to  the 
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form  State  laws  on  testimonial  privilege  should  also  be  developed,  em- 
phasizing that  the  privilege  belongs  to  the  patient  or  client.  Those 
performing  an  evaluative  function  not  protected  by  privilege  {e.g., 
competency  e valuators)  should  be  required  to  so  inform  the  subject  at 
the  outset  of  their  relationship. 

The  areas  in  which  disclosure  can  be  made  without  consent  are 
very  controversial,  but  Panel  members  agree  that  these  exceptions  must 
be  carefully  Umited.  For  example,  where  a  therapist  knows  that  a  pa- 
tient is  about  to  do  serious  harm  to  a  third  party,  revealing  that  infor- 
mation to  the  poUce  should  not  subject  the  therapist  to  legal  penalties.*' 
Many  therapists  believe,  however,  that  if  they  are  compelled  to  break  a 
confidence  for  reasons  of  overriding  social  policy,  they  should  inform 
the  patient  and  terminate  the  therapy,  if  the  patient  so  requests.  In  any 
event,  it  is  the  obligation  of  the  therapist  to  inform  the  patient  at  the 
outset  of  therapy  of  the  specific  situations  in  which  an  exception  to  the 
principle  of  confidentiality  will  be  made.  To  give  another  example, 
therapists  should  inform  patients  in  advance  that  they  will  have  to  sup- 
ply information  when  served  with  a  subpoena.  In  this  regard,  the  Panel 
condenms  the  frivolous  use  of  subpoena  power  and  strongly  recom- 
mends that  therapists  be  fully  informed  of  their  right  to  contest,  and 
that  patients  be  informed  whenever  any  information  concerning  them 
is  released. 

The  Panel  further  recommends  that  release  of  information  for  pur- 
poses of  auditing  mental  health  service  programs  be  limited,  and  that 
laws  be  amended  to  allow  information  to  be  gathered  without  patient 
identifiers.  Disclosure  of  information  for  research  purposes  is  discussed 
more  fully  in  another  section  of  this  report.  It  should,  however,  be 
noted  that  any  confidential  information  utilized  for  mental  health  re- 
search purposes  should  be  coded  so  as  not  to  reveal  the  individual  sub- 
ject's identity,  and  information  which  identifies  the  subject  should 
never  be  passed  on  to  other  researchers  without  express  written  consent 
of  the  subject. 

Hon.  Paul  G.  Rogers,  Chairman,  Subcommittee  on  Health  and  the  Environment,  House  Commit- 
tee on  Interstate  and  Foreign  Commerce,  October  31,  1977. 

81.  The  reader  should  note,  however,  that  (without  our  attempting  to  formulate  guidelines) 
there  is  a  significant  distinction  between  knowing  with  some  degree  of  certainty  that  a  patient  is 
about  to  commit  a  crime  and  guessing  or  predicting.  In  a  recent  controversial  decision  the  Califor- 
nia Supreme  Court  has  held  psychotherapists  responsible  in  damages  for  failure  to  warn  an  in- 
tended victim  about  their  patient's  threatened  dangerous  acts.  Tarasoffv.  Regents  of  University  of 
California,  13  Cat.  id'  177,  118  Cal.  Rptr.  129  (1974),  reaffirmed  17  Cai  3d  A25,  131  Cal.  Rptr.  14 
(1976).  While  the  Panel  did  not  have  the  opportunity  to  explore  the  issues  posed  by  Tarasoffm 
any  detail,  there  was  consensus  that  holding  a  therapist  responsible  for  predicting  dangerousness 
and  requiring  the  therapist  to  play  the  role  of  "pohceman,"  without  extremely  clear  guidelines, 
would  be  unfair  both  because  psychotherapists  lack  the  expertise  to  predict  future  dangerous  con- 
duct accurately  and  because  of  the  inherent  conflicts  in  the  roles  of  therapist  and  law  enforcer.  See 
our  discussions  of  dangerousness  and  of  the  doubt  agent.  Sections  III.  12  (pp.  146,  150-152)  and 
Section  V  (pp.  176-179),  respectively. 
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Recommendation  3. 

Consent  forms  for  release  of  information  concerning  patients' 
histories  should  be  limited  to  particular  items  of  information  in 
their  records  relevant  to  the  specific  inquiry  posed  by  third  par- 
ties who  have  a  legitimate  need  for  such  information.  Blanket 
release  forms  should  be  prohibited,  and  nonspecific  requests  for 
information  should  not  receive  response.  Consent  to  release  in- 
formation should  be  of  limited  duration  and  should  be  revocable 
by  the  patient  at  any  time.  A  record  should  be  maintained  in 
each  patient's  file  describing  what  information  has  been  re- 
leased, when,  to  whom  and  for  what  purposes. 

Commentary: 

Panel  members  are  alarmed  by  the  extent  to  which  requirements 
of  informed  consent  for  release  of  mental  health  records  are  ignored  or 
abused.  Patients  are  often  asked  to  sign  away  all  rights  to  confidential- 
ity. Blanket  consent-to-release  forms  should  be  aboUshed  and  replaced 
by  easy-to-understand,  specific  forms  which  make  clear  to  whom  distri- 
bution of  information  may  be  made.  Patients  should  be  informed  that 
refusal  to  give  consent  will  not  jeopardize  their  right  to  present  or  fu- 
ture services  except  where  disclosure  is  necessary  for  the  specific  service 
or  claim  in  question.  See,  for  example,  the  recommendation  and  discus- 
sion on  appropriate  employment  questions  which  follows.  The  duration 
of  consent  should  be  limited  and  individuals  should  have  the  right  to 
revoke  it  at  any  time.  For  example,  in  order  for  insurance  companies  to 
perform  legitimate  cost-and  quality-control  functions  they  must  occa- 
sionally have  access  to  mental  health  information.  Because  of  the  indi- 
vidual's right  to  privacy  and  because  information  about  the 
individual's  mental  health  will  change  over  time,  insurance  companies 
should  not  be  permitted  to  obtain  information  freely  at  any  time  or  to 
store  information  over  long  periods  of  time. 

A  disclosure  log  must  be  included  in  each  file  which  will  show  the 
date  and  content  of  the  disclosure  and  the  recipient  of  the  information. 
Disclosure  logs  are  required  under  the  Privacy  Act,  the  Buckley 
Amendments  and  several  State  fair  information  practices  laws  and  they 
have  been  put  into  effect  without  undue  administrative  burden.  Con- 
sent for  release  of  information  from  the  files  of  children  should  be 
given  jointly  by  the  child  and  the  parents,  and  alternatives,  such  as  the 
sealing  of  children's  mental  health  files  when  they  reach  a  determined 
age,  should  be  explored. 
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Recommendation  4. 

Employers'  questions  to  job  applicants  and  employees  must  be 
related  to  objective  functioning  skills  directly  relevant  to  the  spe- 
cific job  for  which  the  applicant  or  employee  is  being  con- 
sidered. 

Commentary. 

Employers  should  not  be  permitted  to  ask  job  applicants  and  em- 
ployees general  questions  concerning  the  nature  or  severity  of  any  psy- 
chiatric or  treatment  disorders.  In  a  recent  case,  a  social  worker  was 
turned  down  for  a  county  job  after  refusing  to  answer  questions  about 
such  matters  as  "depression  or  excessive  worry"  and  "trouble  sleep- 
ing". The  consent  order  filed  in  the  case  halted  use  by  the  county  gov- 
ernment of  an  employee  medical  history  form  which  requested  intimate 
details  about  mental  health  treatment  and  which  required  general  re- 
lease of  job  applicants'  medical  records.  Such  broad  questions  must  be 
abolished.  The  burden  should  be  on  the  employer  to  justify  any  in- 
quiry. To  avoid  stigma  or  discrimination  based  upon  past  mental  sta- 
tus, emphasis  should  be  placed  upon  probationary  evaluation  periods 
for  new  employees.  Any  mental  health  information  gained  from  the  job 
applicant  or  through  medical  examinations  must  be  held  in  strict  confi- 
dentiality. The  employer  should  have  no  access  to  the  files  of  employ- 
ees receiving  mental  health  care  as  a  benefit  of  employment. 

This  recommendation  adopts  and  expands  the  approach  of  section 
504  of  the  Rehabilitation  Act  of  1973. 
Recommendation  5. 

Third-party  insurers  should  be  encouraged  to  utilize  peer  review 
or  other  similar  mechanisms  which  allow  an  evaluation  of  the 
necessity  and  appropriateness  of  treatment  to  be  conducted  while 
the  patient's  identity  remains  anonymous.  Centralization  and 
sharing  of  personal  information  without  the  express,  written  con- 
sent of  the  patient  or  client  should  be  prohibited. 

Commentary. 

Insurers  need  information  to  process  claims.  The  burden  should  be 
on  the  insurance  company,  however,  to  seek  only  that  information 
which  can  be  shown  to  be  relevant  to  determine  the  appropriateness  of 
a  claim  and  to  protect  personal  information  from  further  dissemination 
or  release.  Background  data  on  a  patient's  mental  health  history  should 
not  be  maintained  and  information  should  not  be  gathered  from 
sources  other  than  the  patient  and  the  care-giver.  Insurance  companies 
should  be  liable  for  any  release  of  information.  The  public  should  be 
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notified  of  the  existence  of  data  banks,  of  their  rights  to  have  access  to 
and  to  change  personal  information  and  of  their  right  to  refuse  to  con- 
sent to  centralization  and  sharing  of  this  mental  health  information.^^ 
Recommendation  6. 

The  Task  Panel  has  reviewed  and  generally  supports  the  report 
of  the  Privacy  Protection  Study  Commission,  Personal  Privacy 
in  an  Information  Society,  concerning  confidentiality  of  medical 
records.  Implementation  of  that  Commission 's  recommenda- 
tions should  be  required  not  just  in  Medicare/ Medicaid  institu- 
tions as  the  report  suggests  but  by  all  facilities  maintaining 
mental  health  records. 

Commentary: 

Task  Panel  members  agreed  on  general  support  of  the  thorough 
and  thoughtful  report  of  the  Privacy  Commission.  We  recommend, 
however,  that  implementation  of  its  recommendations  on  medical 
records  not  be  limited  solely  to  institutions  covered  under  Titles  XVIII 
and  XIX  of  the  Social  Security  Act.  Rather,  all  recipients  of  Federal 
funds  that  provide  mental  health  services  should  be  required  to  imple- 
ment the  Privacy  Commission's  recommendations,  and  private  institu- 
tions should  be  encouraged  by  the  States  to  follow  these 
recommendations. 

6.     Federal  Benefits 

Recommendation  1. 

Existing  Federal  statutes,  regulations  and  programs  should  be 
reviewed  for  instances  of  discrimination  against  mentally  handi- 
capped individuals.  Appropriate  legislative  or  administrative  ac- 
tion should  be  taken  to  eliminate  barriers  and  other  restrictive 
provisions  or  practices. 

Commentary: 

Supplemental  Security  Income  (SSI),  Medicare,  Medicaid,  Social 
Services;  Old  Age  and  Survivors  and  Disability  Insurance;  food 
stamps;  CHAMPUS  and  Veterans'  Administration  entitlements;  spe- 
cialized services  such  as  vocational  rehabilitation,  maternal  and  child 

82.  An  alternative  which  the  Panel  thinks  worthy  of  consideration  is  requiring  third-party 
payors  to  use  statements  of  the  general  "level  of  functional  impairment"  rather  than  diagnosis  in 
evaluating  the  necessity  and  appropriateness  of  treatment.  Such  statements  would  numerically 
record  the  patient's  level  of  functional  impairment  at  the  time  of  the  treatment  in  question  without 
saddling  the  patient  with  a  diagnostic  label  which  could  impart  lasting  stigma.  Such  an  approach 
has  undergone  a  preliminary  test  and  has  been  termed  "an  outstanding  success."  See  "APA  Insur- 
ance Code  System  Said  Success,"  Psychiatric  News,  December  16,  1977,  p.  21.  See  also  Confidenti- 
ality and  Third  Parties,  Task  Force  Report  9,  American  Psychiatric  Association,  1975,  pp.  14-20. 
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health  services,  family  planning  services,  and  nutritional  programs  for 
the  elderly — the  list  of  Federal  benefits  potentially  available  to  men- 
tally handicapped  persons  is  somewhat  staggering.  Sadly,  this  list  is  not 
an  accurate  measure  of  governmental  concern  for  mentally  handi- 
capped persons  or  of  the  resources  actually  available  to  such  individu- 
als.  To  the  contrary,  mentally  handicapped  persons  often  do  not  receive 
the  full  benefits  of  these  Federal  programs  and  are  sometimes  excluded 
from  eligibility  because  of  their  handicap  or  the  locale  where  the  serv- 
ice is  provided.  These  types  of  discrimination  are  compounded  by  re- 
strictive interpretations  of  "disabiUty"  or  "illness,"  by  failure  to 
disseminate  information  about  existence  of  resources  or  eligibihty  for 
benefits  and  by  jurisdictional  confusions.  Indeed,  the  experience  of 
many  potential  beneficiaries  of  Federal  programs  is  that  administrators 
adopt  a  negative  attitude:  "What  can  I  do  to  keep  you  from  getting  this 
assistance"? 

The  various  Federal  benefit  programs  share  only  one  feature: 
None  views  the  mentally  handicapped  individual  as  a  whole  person; 
rather,  each,  by  its  nature,  attempts  to  compartmentalize  applicants  and 
forces  them  to  fit  themselves  into  arbitrary  and  conflicting  pigeon- 
holes. Each  program  has  its  own  economic  and  programmatic  eligibil- 
ity requirements,  provides  its  own  level  of  care  and/or  offers  its  own 
level  of  benefits.  It  is  difficult  enough  for  a  person  who  is  not  mentally 
handicapped  to  traverse  this  quagmire,  but  it  can  be  nearly  impossible 
for  many  mentally  disabled  beneficiaries  who  are  expected  to  "go  it 
alone"  at  a  time  when  they  have  no  resources,  financial  or  otherwise, 
and  no  one  to  help  them  along.  These  legal  and  administrative  barriers 
to  assistance  for  mentally  disabled  persons,  particularly  those  at- 
tempting to  survive  in  the  community  and  return  to  society's  main- 
stream, must  be  identified  and  eliminated. 

Identification  and  modification  of  discriminatory  or  unreasonable 
Federal  practices  or  requirements  should  be  accomphshed,  at  least  in 
part,  in  connection  with  the  President's  proposed  reform  of  Federal 
welfare  programs  and  in  any  proposed  program  of  national  health  in- 
surance. The  welfare  reform  bill  already  proposed  by  the  Administra- 
tion,^^ for  example,  could  usefully  be  modified  in  several  respects. 
Under  this  proposal,  reduced  benefits  would  be  paid  to  a  mentally 
handicapped  person  who  has  worked  in  the  past  but  is  now  able  to 
work  only  episodically.  The  automatic  assumption  that  such  a  person  Is 
able  but  is  unwilling  to  work  (which  is  the  cause  of  the  reduction  of 
benefits)  is  discriminatory.  The  bill  would  also  mandate  review  for 
ability  to  work  every  three  months.  Such  frequent  reviews  may  in  fact 

83.    See  H.R.  9030  and  S.  2084,  95th  Congress,  1st  Session. 
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constitute  harassment  for  many  mentally  handicapped  individuals. 
,  And  the  Administration  proposal  would  retain  the  provision  for  reduc- 
tion in  benefits  for  an  adult  "living  in  the  household  of  another"  which 
is  found  in  the  present  welfare  legislation.  Such  a  provision  constitutes 
a  disincentive  to  keeping  families  together. 

Moreover,  the  Department  of  Justice  has  already  announced  its 
intention  to  conduct  a  survey,  in  conjunction  with  the  operating  agen- 
cies, of  existing  Federal  laws  and  programs  with  a  view  to  eliminating 
or  revising  provisions  which  discriminate  on  the  basis  of  sex.  The  Panel 
urges  the  Department  to  expand  its  announced  survey  to  identify  in- 
stances of  discrimination  against,  or  unfair  treatment  of,  mentally  dis- 
abled individuals,  in  coimection  with  income  maintenance  and  medical 
assistance  programs  and  other  areas  of  Federal  law. 

The  primary  examples  of  discrimination  in  Federal  assistance  pro- 
grams are  the  limitations  on  coverage  of  mental  health  treatment  under 
the  Medicare  and  Medicaid  programs.^"*  Medicare  limits  payment  for 
inpatient  psychiatric  services  in  psychiatric  institutions  to  190  days  per 
lifetime^^  and  for  outpatient  physicians'  services  to  $250  per  year;^^ 
persons  between  the  ages  of  21  and  65  are  excluded  altogether  from  the 
Medicaid  reimbursement  for  treatment  in  a  psychiatric  facility.*^  These 
provisions  are  made  even  more  irrational  by  such  provisions  as  those 
allowing  reimbursement  for  services  in  a  general  hospital  but  not  for 
the  same  services  in  a  mental  hospitaP^  and  the  "50  percent  rule," 
which  deems  facilities  to  be  psychiatric  in  nature — and  thus  subject  to 
benefit  restrictions  and  limitations — because  more  than  half  the  resi- 
dents are  mentally  ill.^^  Most  of  these  limitations  have  been  upheld  by 

84.  See  generally  42  U.S.C.  1395  et  seq.  and  42  U.S.C.  1396  et  seq.,  respectively. 

85.  42  U.S.C.  1395d(3)  and  1395d(c). 

86.  42  U.S.C.  13951(c). 

87.  See  42  U.S.C.  1396d(a)(4),  (a)(14),  (a)(16),  and  (a)(17),  and  1396d(h).  These  sections  de- 
fine the  Medicaid  limitations  on  payments  for  skilled  nursing  (facility)  services  to  patients  in  insti- 
tutions for  mental  diseases  who  are  2 1  years  of  age  or  older,  on  payment  for  inpatient  hospital 
services,  skilled  nursing  home  services  or  ICF  services  for  individuals  65  years  of  age  or  over  in  an 
institution  for  mental  diseases,  and  on  treatment  in  mental  hospitals  for  individuals  under  age  21; 
exclude  care  or  services  for  any  individual  who  is  an  inmate  of  a  public  institution  (except  as  a 
patient  in  a  medical  institution)  or  who  has  not  attained  65  years  of  age  and  who  is  a  patient  in  an 
institution  for  tuberculosis  or  mental  disease,  and  limit  the  receipt  of  inpatient  psychiatric  hospital 
services  by  those  under  21. 

Note  that  the  exclusion  for  inmates  of  public  institutions  applies  to  iiunates  of  jails  and  pris- 
ons. See  our  discussion  of  criminal  justice  system  issues  in  section  III.  12,  below. 

88.  Definitions  of  "inpatient  hospital  services"  (42  U.S.C.  1395x(b))  and  "hospital"  (42 
U.S.C.  1395x(e))  do  not  place  any  limitations  on  the  diagnostic  categories  of  "mental,  psychoneu- 
rotic and  personality  disorders"  as  are  stated  in  42  U.S.C.  13951(c);  but  all  patients  who  receive 
"inpatient  psychiatric  hospital  services"  (42  U.S.C.  1395x(c))  in  "psychiatric  hospitals"  (42 
U.S.C.  1395x(f))  are  subject  to  the  190  day  Ufetime  limitation  in  42  U.S.C.  1395d(b)(3). 

89.  The  excluded  institutions  are  those  'primarily'  providing  care  for  patients  with  'men- 
tal diseases.'  An  institution  is  characterized  as  'primarily'  one  for  mental  diseases  if  it  is 
licensed  as  such,  if  it  advertises  as  such  or  if  more  than  50  percent  of  the  patients  are  in 
fact  patients  with  mental  disease.  In  some  instances  a  facility  may  be  'primarily'  con- 
cerned with  such  individuals  because  they  concentrate  on  managing  patients  with  behav- 
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the  courts  against  constitutional  attack,''*^  but  they  are  nonetheless  logi- 
cally and  programmatically  indefensible.  The  distinctions  between 
mental  health  and  other  kinds  of  health  care  should  be  eliminated;  the 
cost  of  doing  so  can  be  minimized  by  reducing  the  emphasis  on  and 
need  for  institutional  confinement  (see  below). 

In  this  connection,  the  Task  Panel  agrees  with  the  recommenda- 
tion in  the  President's  Commission's  preUminary  report  that  the  current 
Medicaid  ICF  (intermediate  care  facility)  provisions  be  expanded  to 
include  such  facilities  for  mentally  ill  persons,  in  addition  to  those  for 
mentally  retarded  individuals  and  others  already  authorized  under  the 
law  (see  below).  The  Panel  would  limit  this  class  of  providers,  however, 
to  facilities  serving  15  or  fewer  patients.  Additionally,  provider  require- 
ments for  "generic"  skilled  nursing  facilities  and  intermediate  care  fa- 
cilities should  be  directed  toward  their  role  in  caring  for  mentally 
handicapped  persons.  Both  staffing  and  structural  standards  should  re- 
flect the  therapeutic  needs  of  the  mentally  handicapped  and  the  impor- 
tance of  a  nonrestrictive  environment. 

Another  area  of  irrationahty  and  arbitrariness  is  in  the  definitions 
of  mental  disability  for  purposes  of  SSI  (Supplemental  Security  In- 
come) eligibihty.^'  The  current  definitions  should  be  reviewed  for  eq- 
uity and  for  consistency  with  current  concepts  in  psychiatry  and  other 
disciplines.  Indeed,  the  entire  administration  of  the  SSI  program  (if  it  is 
continued)  needs  to  be  improved  in  order  to  make  eligibility  and  recer- 
tification  procedures  more  humane,  to  enhance  information,  referral 
and  outreach  efforts  and  to  foster  communication  with  and  under- 
standing of  mentally  handicapped  individuals.  For  example,  it  should 
be  possible  at  least  to  keep  a  client's  SSI  file  open  when  he  returns  to  a 
mental  hospital  and/or  to  consider  persons  released  from  mental  insti- 
tutions "presumptively  disabled,"'^  in  order  to  avoid  repeated  and  frus- 
trating delays  in  receipt  of  desperately  needed  payments  by  persons 
returning  to  the  community. 

Handicapped  children  face  special  difficulties  in  receiving  Federal 
benefits  under  Medicaid  and  SSI.  Under  the  Medicaid  program,  both 


ior  or  functional  disorders  and  are  used  largely  as  an  alternative  care  facility  for  mental 
hospitals,  even  if  less  than  50  percent  of  the  patients  have  actually  been  diagnosed  as 
having  a  mental  disease. 
— Social  and  Rehabilitation  Service,  Field  Staff  Information  and  Instruction  Series:  FY  76-44, 
Federal  Financial  Participation  in  Payments  for  Care  in  Institutions  for  Mental  Disease.  Novem- 
ber 1975. 
See  also  42   U.S.C.  1396d(a)(4)  and  (15)  and  (a)(14)  and  pertinent  regulations  contained  in  45 
C.F.R.  248.60  and  45  C.F.R.  249.10(c)(1). 

90.  See  Legion  v.  Richardson,  354  F.  Supp.  456  (S.D.N. Y.  1973);  Kantrowitz  v.  Weinberger, 
388  F.  Supp.  1127  (D.D.C.  1974),  affirmed  530  F.ld.  1034  (1976). 

91.  42  U.S.C.  1382c(a)(l). 

92.  42  U.S.C.  1382(e)(1)(B). 
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maintenance  and  services  are  reimbursed  for  children  in  institutions, 
while  the  program  pays  only  for  medical  care  for  children  in  less  re- 
strictive settings.  Home  health  care,  while  a  mandatory  service  for 
adults,  is  not  required  for  those  under  2 1 .  This  amounts  to  a  disincen- 
tive for  deinstitutionalization.  The  SSI  program  has  reached  only  a 
small  fraction  of  eUgible  children  as  a  result  of  inadequate  outreach 
and  follow-through  procedures  and  restrictive  definitions  of  disabihty. 

Recommendation  2. 

(a)  Federal  assistance  programs  should  be  administered  and 
governing  legal  provisions  modified,  where  necessary,  to 
implement  the  principle  of  placement  or  treatment  in  the 
"least  restrictive  alternative"  and  to  foster  deinstitutionali- 
zation of  mentally  handicapped  individuals.  Appropriate 
measures  might  include  the  following  steps: 

(1)     A  class  of  intermediate  care  facilities  for  mentally  ill 
persons,  comparable  to  those  for  mentally  retarded 
individuals  and  others  but  limited  to  a  maximum  of 
15  beds,  should  be  created  under  the  Medicaid  pro- 
gram. 

(2)  "Clinic  services "  should  be  a  required  rather  than  an 
optional  service  in  Medicaid;  the  limitations  on  out- 
patient physician  services  in  Medicare  should  be 
eliminated;  and  both  Medicare  and  Medicaid  bene- 
fits should  be  made  available  for  inpatient  and  out- 
patient services  in  community  mental  health  centers 
for  the  mentally  handicapped  of  all  ages. 

(3)  The  thrust  of  the  current  Medicaid  intermediate  care 
program  for  mentally  retarded  persons  should  be  di- 
rected toward  community-based,  rather  than  institu- 
tional, facilities  for  mentally  retarded  persons,  and 
appropriate  changes  should  be  made  in  the  ICF/MR 
regulations  where  necessary  to  facilitate  use  of  Medi- 
caid funds  for  community-based  programs.  Medicaid 
should  also  be  amended  to  require  health  services  for 
children  under  21. 

(4)  The  Department  of  Health,  Education,  and  Welfare 
should  strictly  enforce  the  Medicaid  standards  for 
residential  institutions  for  mentally  retarded  persons 
set  forth  in  45  C.F.R.  §§249.12  and  249.13  and 
should  ensure  prompt  decertification  of  those  large 
institutions  which  do  not  meet  the  standards. 
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(5)  Preadmission  or  admission  certification,  peer  review 
and  utilization  review  and  relevant  PSRO  activities 
requirements  should  be  enforced  in  all  inpatient  facil- 
ities under  Medicare  and  Medicaid  to  ensure  that 
hospital,  skilled  nursing  (SNF)  or  intermediate 
(ICF)  care  is  provided  only  on  the  basis  of  individual 
need  and  that  alternative,  less  restrictive  placements 
are  considered  and  provided  when  appropriate. 

(6)  HEW  should  require  State  plans  submitted  pursuant 
to  Title  XX  of  the  Social  Security  Act  (42  U.S.C. 
1397  et  seq.)  to  address  specifically  the  problems  and 
needs  of  mentally  handicapped  persons  who  live  in 
the  community  or  who  could  live  in  the  community  if 

financial  or  other  assistance  were  available. 

(7)  HEW  should  require  State  Developmental  Disabili- 
ties Councils  and  other  agencies  funded  under  the 
Developmentally  Disabled  Assistance  and  Bill  of 
Rights  Act  (42  U.S.C.  6001  et  seq.)  to  focus  their 
activities  on  deinstitutionalization  of  developmentally 
disabled  individuals  and  on  creation  of  community- 
based  living  arrangements,  day  programming  and 
support  services  for  such  individuals.  HEW  should 
specifically  prohibit  use  of  D.D.  Act  funds  for  con- 
struction, renovation  or  expansion  of  large  institu- 
tional facilities. 

(8)  HEW  should  develop  regulations  which  require 
State  mental  health  plans  mandated  under  Pub.  L. 
94-63  (42  U.S.C.  2689t)  and  State  health  plans  re- 
quired under  Pub.  L.  93-641  (42  U.S.C.  300m- 
2(a)(2);  42  U.S.C.  300k- 1  et  seq.)  to  evaluate  re- 
sources for  community  programs  for  the  mentally 
handicapped  and  to  plan  for  the  development  of  com- 
munity resources  that  will  ensure  that  mentally  hand- 
icapped persons  are  enabled  to  live  in  the  least 
restrictive  setting  consistent  with  their  individual 
needs. 

(9)  Federal  guidelines  for  State  regulation  of  group 
homes  (board  and  care  homes)  where  SSI  recipients 
are  living  should  emphasize  the  need  to  encourage 
personal  independence  and  to  provide  access  to  nec- 
essary health  care  and  social  services.  The  Depart- 
ment of  Health,   Education,   and  Welfare  should 
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ensure  rapid  compliance  with  the  interim  regulations 
requiring  counseling,  and  social  and  other  services 
for  children  under  7  as  well  as  for  those  children  un- 
able to  attend  school 

(10)  Federal  AFDC  foster  care  funds^^  for  children 
should  only  be  available  if  out  of  home  placement  is 
in  the  least  restrictive  setting  and  in  as  close  proxim- 
ity to  the  child's  home  as  is  consistent  with  the  child's 
special  needs. 

(11)  The  Department  of  Health,  Education,  and  Welfare 
should,  within  the  Office  of  the  Secretary,  examine 
the  impact  of  Supplemental  Security  Income,  Medi- 
caid and  other  Federal  programs  on  the  deinstitu- 
tionalization of  mentally  handicapped  children,  and 
develop  specific  proposals  for  reducing  inconsistent 

fiscal  incentives  and  regulations. 

(b)  As  a  direct,  initial,  positive  step,  the  Federal  government 
should  develop  within  180  days  of  the  Commission's  report  a 
coordinated  response  to  and  plan  for  implementation  of  the 
recommendations  contained  in  the  GAO  report  of  January  7, 
1977,  "Returning  the  Mentally  Disabled  to  the  Commu- 
nity— Government  Needs  to  Do  More". 

Commentary: 

In  recent  years,  a  substantial  number  of  courts  have  concluded 
that  mentally  handicapped  persons  have  a  right  to  live  and  receive 
treatment,  if  necessary,  in  the  least  restrictive  environment  consistent 
with  their  needs.^'^At  the  same  time,  a  growing  number  of  States  have 
endorsed  the  concept  of  deinstitutionalization  for  those  mentally  hand- 
icapped persons  who  are  capable  of  living  in  the  community.  Despite 
these  positive  trends,  practical  steps  have  yet  to  be  taken  to  ensure  that 
mentally  handicapped  persons  can  live  and  work  in  envirormients 
which  maximize  their  opportunities  for  independence.  There  is  a  great 
need  for  the  development  of  adequate  community  based  mental  health 
and  mental  retardation  services  and  support  systems. 

Funding  restrictions  have  profound  imphcations  for  most  of  the 
desirable  community  living  arrangements.  Supplemental  Security  In- 
come (SSI)  restrictions  on  recipients  and  Medicare  and  Medicaid  limi- 

93.  42  U.S.C.  608. 

94.  See,  for  example,  O'Connor  v.  Donaldson,  422  U.S.  563  (1975);  Lake  v.  Cameron,  364 
/".2d  657  (1966);  Dixon  v.  Weinberger,  405  F.  Supp.  974  (D.D.C.  1975);  and  Wyatt  v.  Stickney, 
344  F.  Supp.  373  and  387  (M.D.  Ala.  1972),  afTd.  sub.  nom.  Wyatt  v.  Aderholt,  503  Fid.  1305  (5 
Cir.  1974). 
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tations  on  providers  as  well  as  recipients  negatively  affect  the 
accessibility  and  availability  of  services  to  the  mentally  handicapped. 
Current  funding  patterns  do  not  readily  lend  themselves  to  initiating 
and  maintaining  community  support  systems;  transferring  institutional 
resources  to  the  community,  if  at  all  possible,  has  proved  difficult;  start- 
up funds  for  new  community  programs  are  scarce  and  funding  sources 
are  fragmented;  fiscal  incentives  often  work  against  service  goals.  In 
fact,  the  Federal  government  is  often  placed  in  the  unfortunate  position 
of  officially  supporting  financial  disincentives  to  small  congregate  liv- 
ing arrangements. 

Therefore  the  Task  Panel,  as  noted  above,  would  agree  with  the 
President's  Commission's  preliminary  recommendation  with  respect  to 
creation  of  a  class  of  "ICF/MH"  providers  under  Medicaid,  governed 
by  a  separate  set  of  staffing,  programmatic  and  physical  plant  require- 
ments which  would  be  tailored  to  the  special  needs  of  mentally  ill  per- 
sons but  would  not  be  unduly  burdensome  and  restrictive  and  would 
facilitate  movement  into  the  community.  The  Panel  supports  the  provi- 
sion of  Medicare  and  Medicaid  reimbursement  for  services  provided  by 
community  mental  health  centers,  so  that  persons  needing  such  help 
can  obtain  it  in  a  convenient  and  unrestrictive  setting.  Other  changes  in 
Medicare  and  Medicaid  provisions  also  may  be  necessary  to  ensure 
availability  of  other  types  of  community  services  such  as  home  health 
and  day  care  services. 

Modifications  in  ICE  and  SNF  standards  and  provider  require- 
ments are  needed  because  for  many  persons  with  both  physical  and 
mental  handicaps  these  facilities  may  represent  the  most  appropriate 
care  facility.  While  Federal  regulations  cover  many  aspects  of  the  phys- 
ical structure  and  staffing  of  these  facihties,  there  are  no  specific  provi- 
sions which  require  the  facihty  to  be  able  to  identify  and  meet  the 
unique  needs  of  the  mentally  handicapped. 

Similarly,  some  of  the  institution-oriented  physical  standards  and 
medically-based  staffmg  requirements  in  the  current  Medicaid 
(ICF/MR)  regulations  governing  mental  retardation  facihties  ought  to 
be  amended,  with  due  regard  for  the  health  and  safety  of  beneficiaries, 
to  allow  for  reasonable  appUcation  to  community  residential  facilities. 
The  current  HEW  regulations  provide  an  elaborate  set  of  requirements, 
tailored  to  large,  traditional  mental  retardation  facilities,  which  must 
be  met  in  order  to  allow  Federal  reimbursement  for  services  provided 
to  mentally  retarded  clients.  Originally,  such  standards  were  to  be  met 
no  later  than  March  18,  1977.  However,  on  June  3,  1977,  HEW 
amended  the  regulations,  primarily  to  allow  large  State  facilities  until 
July  18,  1978  for  correction  of  staffmg  deficiencies  and  to  give  them 
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until  July  18,  1980 — and  in  some  cases,  until  July  18,  1982 — for  correc- 
tion of  fire  safety  and  other  physical  plant  deficiencies.  Such  an  ex- 
tended period  for  correction  of  basic  institutional  shortcomings  has  the 
double  drawback  of  permitting  mentally  retarded  individuals  to  be 
maintained  in  substandard  and  even  dangerous  faciUties  for  up  to  five 
more  years  and  encouraging  States  to  continue  to  invest  huge  sums  of 
money  in  facilities  which  should  more  appropriately  be  phased  out  or 
greatly  reduced  in  size. 

HEW  would  be  better  advised  to  begin  now  to  withdraw  reim- 
bursement from  inadequate  and  unneeded  institutions  and  to  enforce 
existing  admission  and  review  requirements,^^  thus  requiring  States  to 
plan  for  and  implement  movement  of  clients  to  less  restrictive  settings. 
States  must  not  continue  to  be  encouraged  in  the  belief  that  the  sim- 
plest— perhaps  the  only — way  to  qualify  for  Medicaid  reimbursement 
for  mental  retardation  services  is  to  build  "bigger  and  better"  institu- 
tions. 

The  same  kind  of  action  is  required  with  respect  to  other  Federal 
programs,  in  order  to  ensure  the  availability  of  community  resources 
and  services  for  mentally  handicapped  individuals.  For  example,  HEW 
should  require  (1)  that  States  allocate  a  portion  of  their  Title  XX  ex- 
penditures for  the  deinstitutionalization  efforts  of  their  mental  health 
and  mental  retardation  agencies  and  to  prevention  of  future  institution- 
alization of  handicapped  persons,  and  (2)  that  social  support  services 
necessary  for  comprehensive  community  care  be  a  component  of  aU 
State  plans  under  Title  XX.  (If  such  a  requirement  cannot  be  imposed 
by  regulation,  the  Administration  should  seek  the  necessary  legisla- 
tion.) Similarly,  the  regulations  issued  by  HEW  under  the  Develop- 
mentally  Disabled  Assistance  and  Bill  of  Rights  Act,^*  which  now 
merely  parrot  the  general  language  of  the  statute,  should  be  amended 
where  appropriate,'^  to  require  emphasis  on  deinstitutionalization  and 
prevention  of  future  institutionalization  and  to  prohibit  expenditure  of 
scarce  Federal  or  other  public  funds  on  renovation  or  construction  of 
inappropriate  institutional  facilities. 

Just  as  the  Federal  government  should  take  specific  steps  to  facih- 
tate  deinstitutionalization  for  adults,  so  too  it  must  assume  more  lead- 
ership on  behalf  of  the  deinstitutionalization  of  children.  A  major  step 
in  this  direction  would  be  to  ensure  that  all  federally  funded  out-of- 
home  placements  for  children  are  in  the  least  restrictive  setting.  In  ad- 
dition, there  is  a  pressing  need  for  an  inter-agency  examination  of  the 

95.  These  requirements  should  be  enforced  in  all  programs  for  mentally  handicapped  persons 
which  are  financed  by  Medicare  or  Medicaid  payments. 

96.  45  C.F.R.  Parts  1385-1387. 

97.  For  example,  45  C.F.R.^  1386.17(b),  1386.42,  1386.43,  1386.47,  1386.48. 
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Federal  role  both  within  the  Department  of  HeaUh,  Education,  and 
Welfare  (e.g.,  the  National  Institute  of  Mental  Health  and  the  Adminis- 
tration for  Children,  Youth  and  Families)  and  outside  of  it  (e.g.,  the 
Law  Enforcement  Assistance  Administration  and  the  the  Office  of  Ju- 
venile Justice  and  Delinquency  Prevention  in  the  Department  of  Jus- 
tice). The  present  lack  of  Federal  leadership  in  this  area  should  be 
corrected. 

Finally,  while  the  Panel  does  not  possess  the  factual  information 
necessary  to  evaluate  every  reconmiendation  of  the  above-mentioned 
GAO  report,  we  approve  of  the  thrust  of  the  GAO  recommendations 
and  believe  the  Federal  government  should  proceed  with  a  plan  for 
their  implementation.  We  acknowledge  the  establishment  of  a  Task 
Force  on  Deinstitutionalization  by  the  Secretary  of  Health,  Education, 
and  Welfare  in  October  1977  and  urge  cooperation  by  all  other  Federal 
departments  in  the  efforts  begun  by  this  Task  Force. 
Recommendation  3. 

Necessary  steps  should  be  taken  to  adapt  and,  where  necessary, 
expand  "generic"  Federal  programs  so  that  they  meet  the  needs 
of  mentally  handicapped  individuals.  Provision  in  the  laws  creat- 
ing such  programs  which  are  designed  to  assist  the  mentally 
handicapped  should  be  fully  and  promptly  implemented. 

Commentary: 

Existing  Federal  programs  in  such  diverse  areas  as  housing,  voca- 
tional rehabilitation  and  aid  for  veterans  and  the  elderly  can,  with 
proper  emphasis,  be  a  valuable  source  of  assistance  for  mentally  handi- 
capped individuals.  In  many  instances,  they  can  mean  the  difference 
between  institutionalization  and  Ufe  in  the  community  for  such  individ- 
uals. The  recommendation  in  the  President's  Commission's  preliminary 
report  (pp.  12-13)  with  regard  to  housing  programs  is  an  excellent  ex- 
ample of  how  Federal  funds  and  leadership  could  enhance  the  Uves  of 
mentally  disabled  persons. 

Additionally,  consideration  should  be  given  to  steps  to  help  pre- 
pare mentally  disabled  individuals  for  a  vocational  goal.  For  example, 
a  longer  period  of  training  and  a  more  structured  learning  situation 
may  be  necessary  for  the  mentally  disabled  to  acquire  vocational  skills 
and  a  longer  period  of  post-employment  services  for  such  individuals 
may  be  necessary  to  assure  that  they  maintain  employment.  The  Panel 
feels  that  vocational  rehabihtation  programs,  in  general,  have  not  been 
particularly  responsive  to  mentally  handicapped  persons'  needs  and, 
like  other  generic  programs,  must  be  adapted  to  meet  the  needs  of  more 
severely  disabled  cUents  than  they  are  accustomed  to  serving.  We  do 
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applaud  the  recent  amendments  to  the  vocational  rehabilitation  legisla- 
tion which  mandate  that  if  a  State  agency  carmot  serve  all  eligible  indi- 
viduals it  must  select  first  those  individuals  with  the  most  severe 
handicaps.^^  But  this  provision  is  not  in  practice  effectuated  by  the 
States.  We  believe  that  consideration  must  also  be  given  to  services  ori- 
ented toward  increasing  the  capacity  for  independent  living  of  severely 
mentally  handicapped  persons  who  cannot  be  employed. 

The  Federal  government  should  also  require  that  State  and  area 
agencies  funded  under  the  Older  Americans  Act  amendments''^  provide 
for  an  assessment  of  the  needs  of  the  mentally  handicapped  elderly  and 
include  services  for  this  group  in  their  development  of  community- 
based  resources  for  the  elderly.  With  regard  to  veterans,  the  Panel  feels 
that  the  role  of  the  Veterans'  Administration  in  providing  psychiatric 
services — particularly  in  administering  psychiatric  hospitals — should 
be  carefully  studied.  VA  institutions  have  already  been  criticized  be- 
cause of  their  remote  locations  and  because  of  the  artificiality  of  an 
environment  made  up  almost  exclusively  of  male,  chronic  patients. '°^ 
In  any  event,  the  current  practice  of  involuntary  transfer  or  commit- 
ment of  veterans  in  one  State  to  a  VA  hospital  in  another  State  should 
be  ended,  by  Federal  and  State  statutory  revision  if  necessary  or  by 
administrative  action  to  the  extent  possible.  The  VA  should  use  its  re- 
sources to  provide  or  pay  for  psychiatric  services  to  veterans  in  loca- 
tions as  close  as  possible  to  their  home  communities  or  at  least  within 
their  State  of  residence. 

Recommendation  4. 

Federal  program  and  funding  agencies  should  promptly  promul- 
gate and  enforce  regulations  implementing  section  504  of  the 
Rehabilitation  Act  of  1973,  which  specifically  prohibits  discrimi- 
nation against  handicapped  persons  by  any  recipient  of  Federal 
funds. 

98.  29  use.  11\  (a)(5)(A). 

99.  See  the  Older  Americans  Act  of  1965,  as  amended,  Pub.  L.  89-73,  as  amended.  Under  the 
amendments,  the  Administration  on  Aging  within  the  Department  of  Health,  Education,  and 
Welfare  is  required  to  "develop  plans,  conduct  and  arrange  for  research  in  the  field  of  aging,  and 
assist  in  the  establishment  of  and  carry  out  programs  designed  to  meet  the  needs  of  older  jjersons 
for  social  services,  including  nutrition,  hospitalization,  pre-retirement  training,  continuing  educa- 
tion, low-cost  transportation  and  housing,  and  health  services"  (42  U.S.C.  3012(a)(4)).  The  Act 
also  provides  for  grants  or  contracts  for  model  projects  to  promote  the  well-being  of  older  persons, 
with  special  consideration  to  programs  that  will  "provide  services  to  assist  in  meeting  the  particu- 
lar needs  of  the  physically  and  mentally  impaired  older  persons  including  special  transportation 
and  escort  services,  homemaker,  home  health  and  shopping  services,  reader  services,  letter  writing 
seAfices,  and  other  services  designed  to  assist  such  individuals  in  leading  a  more  independent  life" 
(42  U.S.C.  3028(a)(4)).  There  is,  however,  no  requirement  that  the  State  agency  include  an  assess- 
ment of  the  needs  of  mentally  ill  older  persons  in  the  State  plan  (42  U.S.C.  3025). 

100.  See  "Health  Care  for  American  Veterans,"  Report  of  the  Committee  on  Health-Care 
Resources  in  the  Veterans'  Administration,  National  Research  Council,  National  Academy  of 
Sciences.  Washington,  National  Academy  of  Sciences,  1977. 
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Commentary. 

Discrimination  practices  in  education,  employment,  housing, 
transportation  and  other  public  and  private  services  could  be  signifi- 
cantly curtailed  if  Federal  agencies  other  than  the  Department  of 
Health,  Education,  and  Welfare  (HEW)  would  promptly  issue  pro- 
gram-specific regulations,  as  HEW  has  already  done,  implementing 
section  504  with  respect  to  the  programs  funded  or  supported  by  each 
such  agency.  Section  504,  which  prohibits  discrimination  in  federally 
assisted  programs  on  the  basis  of  mental  or  physical  handicap,  was  en- 
acted more  than  four  years  ago;  now  that  HEW  has  done  the  ground- 
work with  its  extensive  504  regulations,  there  is  no  reason  why  all  other 
affected  agencies  should  not  be  instructed  to  follow  suit  within  180 
days. 

Moreover,  so  that  the  full  impact  of  section  504  can  be  realized, 
enforcement  procedures  should  be  specified  and  funds  made  available 
for  their  effectuation.  We  understand,  for  example,  that  until  very  re- 
cently the  Office  of  Civil  Rights  (OCR)  in  HEW  spent  less  than  one 
percent  of  its  time  on  section  504  enforcement  and  that  there  at  present 
exists  a  three  year  backlog  of  complaints.  More  staff  and  fiscal  re- 
sources are  obviously  necessary  if  OCR  is  to  handle  and  address  issues 
of  systematic  discrimination. 

Recommendation  5. 

There  should  be  periodic  program  reviews  of  the  utilization  of 
federally  funded  benefits  and  services  by  the  mentally  handi- 
capped in  order  to  assess  the  quality  and  quantity  of  services 
provided  and  to  determine  their  effectiveness  in  meeting  the 
needs  of  the  mentally  handicapped  and  in  promoting  indepen- 
dent living. 

Commentary: 

Facts  available  on  the  number  of  mentally  handicapped  individu- 
als who  are  eligible  for  or  receiving  benefits  from  the  various  federally 
funded  programs  are  inadequate  to  assess  need  for  services  or  appro- 
priate utilization.  The  lack  of  data  also  hampers  program  reviews  to 
determine  appropriateness  and  quality  of  services.  An  adequate  data 
base  should  be  established  to  provide  the  basis  for  periodic  assessment 
of  the  effectiveness  of  these  programs  in  meeting  the  needs  of  the  hand- 
icapped and  in  providing  them  equal  access  to  benefits,  and  for  making 
necessary  changes  in  program  administration  or  legislation.  Regular 
periodic  reviews  of  programs  and  provider  standards  must  focus  on  the 
effect  of  these  programs  and  standards  on  the  chents. 
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It  would  be  tragic  if  the  Panel's  recommendations  resulted  in  a 
mere  redistribution  of  funds  and  of  funding  sources  or  solely  in  in- 
creasing the  number  of  providers,  but  had  no  impact  on  improving  ac- 
tual patient/client  care  and  treatment.  Periodic  program  reviews 
should  help  to  assure  that  reforms  in  Federal  mental  heahh  benefit 
programs  are  focused  directly  on  the  ultimate  beneficiaries  of  these 
services. 

7-9.     The  Right  to  Treatment  and  to  Protection  From  Harm,  The  Right 
to  Treatment  in  the  Least  Restrictive  Setting  and  The  Right  to  Re- 
fuse Treatment  and  the  Regulation  of  Treatment 

Recommendation  1. 

The  President's  Commission  in  its  final  report  should  endorse 
the  underlying  legal  and  ethical  bases  for  the  right  to  treatment 
and  to  protection  from  harm,  the  right  to  treatment  in  the  least 
restrictive  setting  and  the  right  to  refuse  treatment  and  the  regu- 
lation of  treatment.  The  Federal  and  State  governments  should 
be  encouraged  to  protect  these  rights  by  legislation  and  other 
appropriate  action. 

7.     The  Right  to  Treatment  and  to  Protection  From  Harm 

Commentary: 

While  the  Supreme  Court  has  not  directly  decided  whether  there  is 
a  constitutional  right  to  treatment  (for  mentally  ill  persons)  or  to  habili- 
tation  (for  mentally  retarded  persons),  the  overwhelming  weight  of  le- 
gal authority  is  that  (at  least)  all  involuntarily  confined  mental  patients 
have  a  "constitutional  right  to  receive  such  treatment  as  will  give  them 
a  reasonable  opportunity  to  be  cured  or  to  improve  (their)  mental  con- 
dition" {Wyatt  V.  Stickney).^^^  To  fulfill  this  treatment  right,  a  State 
must  provide  a  humane  physical  and  psychological  environment,  qual- 
ified staff  personnel  in  sufficient  numbers  and  individualized  treatment 
or  habiUtation  plans  for  each  chent."'^ 

101.  Wvatt  V.  Sllckney,  325  E  Supp.  781,  784  (M.D.  Ala.  1971),  334  E  Supp.  1341  (M.D.  Ala. 
1971),  344  E.  Supp.  373  (M.D.  Ala.  1972),  344  E.  Supp.  387  (M.D.  Ala.  1972),  afTd  sub.  nom. 
Wyatt  V.  Aderholi,  503  E.ld.  1305  (5  Cir.  1974). 

102.  Wyatt,  334  E.  Supp.,  at  1343.  To  satisfy  these  conditions,  the  Wyatt  court  ordered  State 
officials  to  implement  detailed  sets  of  standards  (developed  from  recommendations  submitted  by 
all  parties  and  amid  curiae  in  25  different  areas  (mental  health)  and  49  areas  (mental  retardation), 
including  environmental  conditions,  medical  treatment,  physical  facilities,  staff  ratios,  compensa- 
tion for  employment,  treatment/habihtation  plan  specifications,  nutritional  requirements,  and 
plans  for  transitional  care).  344  E  Supp.  at  379-386;  344  E  Supp.  at  395-407.  The  Wyatt  court 
also  appointed  a  seven-member  "human  rights  committee"  for  each  affected  institution  to  review 
"all  research  proposals  and  all  treatment/habihtation  programs  to  ensure  that  the  dignity  and 
human  rights  of  residents  are  preserved,"  and  to  advise  and  assist  residents  who  allege  their  legal 
rights  have  been  infringed.  344  E.  Supp.  at  376;  344  E.  Supp.  at  392. 
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In  affirming  the  trial  court's  ruling  in  Wyatt,  the  Fifth  Circuit 
Court  of  Appeals  relied  largely  on  its  decision  several  months  earlier  in 
Donaldson  v.  O'Connor .'''^^  The  Fifth  Circuit  panel  in  Donaldson  had 
noted: 

[P]ersons  committed  under  what  we  have  termed  a  parens  patriae 
ground  for  commitment  must  be  given  treatment  lest  the  involuntary 
commitment  amount  to  an  arbitrary  exercise  of  government  power 
proscribed  by  the  due  process  clause  ....  The  second  part  of  the 
theory  of  a  due  process  right  to  treatment  is  based  on  the  principle 
that  when  the  three  central  limitations  on  the  government's  power  to 
detain — that  detention  be  in  retribution  for  a  specific  offense;  that  it 
be  limited  to  a  fixed  term;  and  that  it  be  permitted  after  a  proceeding 
where  fundamental  procedural  safeguards  are  observed — are  absent, 
there  must  be  a  quid  pro  quo  extended  by  the  government  to  justify 
confinement.  And  the  quid  pro  quo  most  commonly  recognized  is  the 
provision  of  rehabilitative  treatment,  or,  where  rehabilitation  is  im- 
possible, minimally  adequate  rehabilitation  and  care  beyond  the 
subsistence  level  custodial  care  that  would  be  provided  in  a  peniten- 
tiary.'^ 

Donaldson  surveyed  the  procedural  contexts  in  which  attacks  on 
the  nature  of  nonpenal  confinement  arose  and  found  that  there  must  be 
a  quid  pro  quo  for  confinement  in  circumstances  "where  the  conven- 
tional limitations  of  the  criminal  process  are  inapplicable." '°^ 

Although  the  Donaldson  case  was  heard  by  the  Supreme  Court 
and  was  vacated  and  remanded  on  other  grounds,  this  action  should 
not  be  seen  as  an  expUcit  or  impUcit  rejection  of  the  right  to  treatment 
rationale.'^  Wyatt  has  also  been  followed  in  other  significant  Federal 
cases,  such  as  Welsch  v.  Likins,^^''  Davis  v.  Watkins,^^^  and  Gary  W.  v. 
State  of  Louisiana  .""^"^  It  should  also  be  noted  that  the  constitutional 
right  to  treatment  for  involuntarily  committed  mental  patients  has  re- 


103.  Donaldson  v.  O'Connor,  493  Fid.  507  (5  Cir.  1974),  vacated  and  remanded  on  other 
grounds  sub.  nom.  O'Connor  v.  Donaldson,  422  U.S.  563  (1975).  See  footnote  106,  below. 

104.  493  /'.2d  at  521-522. 

105.  Id.  at  524. 

106.  422  U.S.  563  (1975).  In  the  course  of  its  opinion,  the  Supreme  Court  vacated  the  Court 
of  Appeals' judgment  which  afTirmed  a  jury  verdict  of  both  compensatory  and  punitive  damages. 
In  remanding  the  case  for  reconsideration  only  of  the  monetary  damages  issues,  the  Court  noted 
that  "our  decision  vacating  the  judgment  of  the  Court  of  Appeals  deprives  that  court's  opinion  of 
precedential  effect,  leaving  this  Court's  opinion  and  judgment  as  the  sole  law  of  the  case,"  id., 
note  12,  at  577.  However,  after  its  Donaldson  decision,  June,  1975,  the  Supreme  Court  denied 
certiorari  in  Burnham  v.  Georgia.  422  U.S.  1057  (1975),  a  companion  case  to  Wyatt  v.  Aderholt, 
supra,  in  which  the  Fifth  Circuit's  Donaldson  rationale  for  a  right  to  treatment  was  expUcitly 
reaffirmed.  That  rationale,  as  adopted  in  Wyatt  and  Burnham,  accordingly  remains  the  law  of  the 
Fifth  Circuit. 

107.  373  F.  Supp.  487,  493  (D.  Minn.  1974),  further  proceedings  at  550  /".2d  1122  (8  Cir. 
1977). 

108.  384  E  Supp.  1196,  1203-1212  (N.D.  Ohio  1974). 

109.  Gary  W.  v.  Cherry,  sub  nom.  Gary  W.  v.  Louisiana,  431  F.  Supp.  1209  (E.D.  La.  1976). 
But  see  Morales  v.  Turman,  562  /".2d  993  (5  Cir.  1977). 
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ceived  an  unusual  amount  of  scholarly  discussion  and  support."" 

Mentally  handicapped  residents  of  institutions  also  have  a  consti- 
tutional right  to  protection  from  harm.  This  was  the  theory  under 
which  the  consent  decree  was  approved  in  the  "Willowbrook"  case, 
making  clear  that  persons  who  Uve  in  State  mental  institutions  are 
owed  certain  affirmative  constitutional  duties  by  the  State  and  its  offi- 
cials.'" While  consent  decrees  ordinarily  have  little  precedential  effect, 
the  impact  of  the  Willowbrook  decree  was  substantially  enhanced  when 
the  court  issued  a  formal  order  ratifying  the  decree  and  an  additional 
memorandum  discussing  its  constitutional  basis.  In  this  memorandum 
the  late  Judge  Orrin  B.  Judd  noted  that: 

During  the  three-year  course  of  this  litigation,  the  fate  of  the  men- 
tally impaired  members  of  our  society  has  passed  from  an  arcane 
concern  to  a  major  issue  both  of  constitutional  rights  and  social  pol- 
icy. The  proposed  consent  judgment  resolving  this  Utigation  is  partly 

a  fruit  of  that  process. 

*  *  * 

[The  steps,  standards  and  procedures  in  the  consent  decree]  are  not 
optimal  or  ideal  standards,  nor  are  they  just  custodial  standards. 
They  are  based  on  the  recognition  that  retarded  persons,  regardless 
of  the  degree  of  handicapping  conditions,  are  capable  of  physical, 
intellectual,  emotional  and  social  growth,  and  .  .  .  that  a  certain 
level  of  affirmative  intervention  and  programming  is  necessary  if 
that  capacity  for  growth  is  to  be  preserved,  and  regression  prevented. 

*    %    if 

The  consent  judgment  reflects  the  fact  that  protection  from  harm  re- 
quires relief  more  extensive  than  this  court  originally  contemplated, 
because  harm  can  resuU  not  only  from  neglect  but  from  conditions 


110  The  first  articulation  of  the  right  is  found  in  Bimbaum,  "The  Right  to  Treatment,"  46 
A  B.A  J.  499  (I960)  In  the  last  15  years  more  than  50  law  review  articles  have  been  published  on 
the  subject,  virtually  aU  of  them  supporting  a  constitutional  right  to  treatment  or  release  for  the 
involuntarily  confined.  See,  e.g..  Comment,  "Developments  in  the  Law-Civil  Commitment  of 
theMentally  m,"  87  .iVaz-v. /:.  i?fv.  1190(1974).  .       ,^ 

Note  also  that  in  addition  to  the  due  process  basis,  the  constitutional  right  to  reatment  is  also 
seen  as  restmg  on  the  cruel  and  unusual  punishment  clause  (found  specificaUy  apphcable  to 
mental  hospitals  in  Rozecki ..  Gaughan,  459  F.ld.  6  (1  Cir.  1972),  and  developed  m  the  context  of 
iail  and  prison  conditions  suits).  c    w 

Although  criteria  for  measuring  the  "adequacy"  of  treatment  have  not  been  specificaUy  ar- 
ticulated by  the  courts,  it  has  been  suggested  by  respected  commentators  that  "effectiveness  is  a 
reasonable  standard,  and  that  such  adequacy  must  be  determined  by  "an  mquiiy  into  the  ade- 
quacy of  the  individual's  treatment."  Halpem,  "A  Practicing  Lawyer  Views  the  Right  to  Treat- 
ment"  57  Geo.  L.J.  782,  792  (1969)  (emphasis  added).  See  also  Schwitzgebel,  "Right  to  Treatment 
for  the  MenlaUy  Disabled:  The  Need  for  ReaUstic  Standards  and  Objective  Cntena,  8  Harv.Civ. 
Rights— Civ.  Lib.  L.  Rev.  513,  520  (1973)  and,  generaUy,  Sadoff,  Cohen  and  Cohen,  R'gnt  to 
Treatment,"  3  Bull.  Am.  Acad  Psych.  <&  L.  59  (1975).  Cf  Bimbaum,  "A  Rationale  for  the  Right, 
57  Geo  LJ  151  (1969).  And  see  Hoffman  and  Dunn,  "Beyond  Rouse  and  Wyail:  An  Adminis- 
trative-Law  Model  for  Expanding  and  Implementing  the  Mental  Patient's  Right  to  Treatment,  6 1 
Ka.  A  y?ev.  207,  303-10  (1975).  „    ,  ^„      ,„    ;r    c    „    7S7 

111  New  York  State  Association  for  Retarded  Children  v.  Rockefeller,  357  F^  ^"PP^.'^A. 
(E  D  N  Y.  1973);  New  York  State  Association  for  Retarded  Children  v.  Carey,  No  '2-C-356/J5  / 
(ED  N  Y    April  30,  1975),  approved  l')'},  F  Supp.  715  (E.D.N.Y.  1975)  [heremafter  NYSARC\. 


no 


1978]  TASK  PANEL  REPORT  101 

whdch  cause  regression  or  which  prevent  development  of  an  individ- 
ual's capabilities."^ 

The  court  held,  in  effect,  that  relief  very  much  like  the  Wyatt 
Standards — but  with  a  greater  emphasis  on  deinstitutionalization  and 
community-based  residential  and  habihtation  programs — was  required 
by  the  Eighth  Amendment  for  mentally  retarded  persons  under  State 
custody,  regardless  of  whether  the  incarceration  was  characterized  as 
"voluntary"  or  "involuntary." 

At  a  minimum,  as  the  Third  Circuit  has  noted: 

It  is  far  too  late  in  the  game  for  the  serious  assertion  of  the  proposi- 
tion that  the  federal  Constitution  is  not  implicated  with  respect  to  the 
physical  conditions  to  which  a  state  subjects  persons  it  chooses  to 
confine  by  virtue  of  a  civil  or  criminal  judgment  of  commitment."^ 

Among  the  rights  owed  to  institutionalized  patients  or  residents 
under  even  the  most  limited  reading  of  the  Eighth  and  Fourteenth 
Amendments  are  "a  tolerable  living  environment,"  protection  from 
physical  harm,  correction  of  conditions  which  violate  "basic  standards 
of  human  decency,"  the  opportunity  to  exercise  and  participate  in  rec- 
reation and  the  "necessary  elements  of  basic  hygiene."""*  Additionally, 
patients  and  residents  are  owed  a  duty  by  those  charged  with  their  cus- 
tody "to  preserve  .  .  .  [their]  life,  health  and  safety  beyond  any  duty 
owed  to  the  general  public.""^  Clearly,  their  confinement  must  be  ther- 
apeutic, not  punitive."^ 

In  addition  to  prohibitions  on  certain  physical  intrusions,  psycho- 
logical oppression  and  acts  causing  mental  distress  are  similarly  within 
the  proscription  of  the  Eighth  Amendment.  The  Second  Circuit  re- 
cently noted,  "psychological  oppression  is  as  much  to  be  condemned 
as  physical  abuse,  and  this  Court  has  previously  determined  that 
acts  causing  mental  suffering  can — even  absent  attendant  body 
pain — violate  the  Eighth  Amendment.""^ 

Even  if  there  were  not  a  Federal  constitutional  right  to  treatment 
or  to  protection  from  harm.  States  would  be  free  to  create  such  a  right 
by  statute.  In  fact,  a  number  of  States  now  provide  a  statutory  right  to 

112.  393  F.  Supp.  at  716-718. 

113.  Scott  V.  Planle,  532  F.ld  939,  947  (3  Cir.  1976). 

1 14.  See,  for  example,  NYSARC,  supra,  357  F.  Supp.  at  764,  765  (tolerable  living  environ- 
ment, basic  hygiene);  see  also  such  prison  cases  as  Hamilton  v.  Love,  328  F.  Supp.  1 182  (E.D.  Ark. 

1971)  (protection  from  physical  harm);  Brenneman  v.  Madigan,  343  F.  Supp.  128,  133  (N.D.  Cal. 

1972)  (basic  standards  of  human  decency);  Hamilton  v.  Schiro,  338  F.  Supp.  1016,  1017  (E.D.  La. 
1970)  (exercise  and  recreation). 

115.  Roberts  v.  State,  307  N.E.2d  501,  505  (Ind.  Ct.  App.  1974). 

116.  Kesselbrenner  v.  Anonymous,  33  N.  X2d  161,  350  N.Y,S.2d  889,  892  (Ct.  App.  1973). 

117.  United  States  ex  rel  Shuster  v.  Vincent,  524  F.1&  153,  160  (2  Cir.  1975).  The  recent 
Supreme  Court  decision  in  Ingraham  v.  Wright,  430  U.S.  651  (1977),  generally  limiting  the  pro- 
tection of  the  Eighth  Amendment  to  persons  convicted  of  a  crime,  left  a  specific  exception  for 
involuntarily  institutionalized  individuals. 
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treatment  or  protection  from  harm  either  for  persons  involuntarily 
committed  to  State  mental  institutions  or  for  all  persons  residing  in 
such  institutions.  Another  basis  for  a  right  to  treatment  is  an  ethical 
obligation,  translated  into  actuality  by  allocations  of  fiscal  resources  for 
mental  health  purposes.  It  is  the  consensus  of  the  Panel  that  society  in 
general  has  an  ethical  duty  to  provide  adequate  and  effective  services 
for  all  mentally  handicapped  persons  in  need  of  them  including  volun- 
tary as  well  as  involuntary  patients.  The  rationale  for  this  ethical  obli- 
gation is  the  notion  that  society  may  ultimately  be  measured  in  a  moral 
sense  from  the  way  it  treats  its  most  vulnerable  and  disadvantaged  citi- 
zens. 

Models  for  statutory  rights  to  treatment  and  protection  from  harm 
include  recent  enactments  from  Florida  and  Wisconsin."* 
Fla.  Stat.  Ann  §394.459(1),  (2),  (4)(a): 

Right  to  treatment — The  policy  of  the  state  is  that  the  department 
shall  not  deny  treatment  for  mental  illness  to  any  person,  and  that  no 
services  shall  be  delayed  at  a  receiving  or  treatment  facihty  because 
of  inability  to  pay. 

QuaUty  of  treatment — Each  patient  in  a  facility  shall  receive  treat- 
ment suited  to  his  needs,  which  shall  be  administered  skillfully, 
safely,  and  humanely  with  full  respect  for  his  dignity  and  personal 
integrity.  Each  patient  shall  receive  such  medical,  vocational,  social, 
educational,  and  rehabihtative  services  as  his  condition  requires  to 
bring  about  an  early  return  to  his  community.  In  order  to  achieve 
this  goal  the  department  is  directed  to  coordinate  the  programs  of  the 
division  with  aU  other  divisions  of  the  department. 
Wis.  Stat.  Ann.  51,  61  (l)(m): 

[All  patients]  have  a  right  to  a  humane  psychological  and  physical 
environment  within  the  hospital  faciUties.  These  facihties  shall  be 
designed  to  afford  patients  with  comfort  and  safety,  to  promote  dig- 
nity and  ensure  privacy.  Facilities  shall  also  be  designed  to  make  a 
positive  contribution  to  the  effective  attainment  of  the  treatment 
goals  of  the  hospital.  ""^ 

It  is  also  suggested  that  State  laws  include  specific  language  appli- 
cable to  mentally  retarded  persons — for  example,  the  current  New 
Jersey  provision: 

N.J.S.A.  30:6D-9: 

Every  service  for  persons  with  developmental  disabilities  offered  by 

any  faciUty  shall  be  designed  to  maximize  the  developmental  poten- 

118.  If  the  Commission  recommends  relatively  simple  language  such  as  that  in  the  statutes 
cited  herein,  it  is  suggested  that  a  relatively  lengthy  commentary  accompany  such  a  recom- 
mendation, in  order  to  underscore  the  significance  of  the  rights  involved. 

119.  This  section  of  the  Wisconsin  law,  however,  is  subject  to  denial  or  limitation  following 
an  administrative  hearing  subject  to  court  review.  Wis.  Stat.  Ann.  51.61(3).  It  is  recommended  that 
such  limitations  not  be  permitted  by  the  States. 
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tial  of  such  persons  and  shall  be  provided  in  a  humane  manner  in 
accordance  with  generally  accepted  standards  for  the  delivery  of  such 
service  and  with  full  recognition  and  respect  for  the  dignity,  individ- 
uality and  constitutional,  civil  and  legal  rights  of  each  person  receiv- 
ing such  service,  and  in  a  setting  and  maimer  which  is  least  restrictive 
of  each  person's  personal  liberty. 

In  the  past  several  years  Congress  has  exhibited  a  heightened 
awareness  of  the  vulnerability  of  mentally  handicapped  citizens  and  of 
their  need  for  Federal  protection.  For  example,  section  201  of  the  De- 
velopmentally  Disabled  Assistance  and  Bill  of  Rights  Act'^°  states, 
"Persons  with  developmental  disabilities  have  a  right  to  appropriate 
treatment,  services,  and  habilitation  for  such  disabilities,"  and  "the 
Federal  government  and  the  States  both  have  an  obligation  to  assure 
that  public  funds  are  not  provided  to  any  institution  or  other  residential 
programs  for  persons  with  developmental  disabilities  that .  .  .  does  not 
provide  treatment,  services,  and  habiUtation  which  is  appropriate  to  the 
need  of  such  persons." 

Implementation  of  specific  treatment  standards  could  be  facili- 
tated at  the  Federal  level  by  making  adherence  to  such  standards  a 
requirement  for  receipt  of  Federal  funds,  as  is  now  done  to  some  extent 
under  the  Medicaid  and  Medicare  programs.'^' 

8.     The  Right  to  Treatment  in  the  Least  Restrictive  Setting 

Commentary: 

The  principle  of  the  "least  restrictive  alternative"  has  been  in- 
voked by  courts  when  they  are  informed  of  governmental  actions  that 
infringe  basic  individual  rights  rooted  in  the  First,  Fourth,  Fifth, 
Eighth,  Ninth  and  Fourteenth  Amendments.  The  basic  rights  capable 
of  triggering  an  inquiry  into  whether  governmental  limitations  are  con- 
sistent with  the  "least  restrictive  alternative"  principle  have  included 
freedom  of  association,  freedom  to  travel,  freedom  to  practice  one's  re- 
ligion, freedom  to  exercise  the  franchise  and  privacy  between  marriage 
partners. '^^  Once  a  court  determines  that  a  basic  right  has  been  in- 
fringed by  governmental  action,  the  next  inquiry  is  whether  the  govern- 
ment has  demonstrated  a  "compelling  state  interest"  to  justify  the 
infringement,  and  whether  the  means  chosen  to  vindicate  such  a  com- 

120    42  U.S.C.  §  6010,  Public  Law  94-103. 

121.  See,  for  example,  45  C.F.R.  §§  249.12  and  249.13. 

122.  Shelton  v.  Tucker,  364  U.S.  479  (1960)  (association);  Aptheker  v.  Secretary  of  State ,  378 
US  500  (1964)  and  Shapiro  v.  Thompson,  394  U.S.  618,  637  (1969)  (travel);  Sherbert  v.  Verner, 
374  U.S  398,  407  (1963)  (reUgion);  Carrington  v.  Rash,  380  U.S.  89,  96-97  (1965)  (franchise); 
Dunn  V.  Blumstein,  405  U.S.  330,  335-337  (1972),  and  Griswold  v.  Connecticut,  381  U.S.  479,  485- 
486  (1975)  (privacy  between  marriage  partners). 
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pelling  interest  are  the  least  restrictive  of  personal  liberty  consistent 
with  the  particular  governmental  objectives. 

The  Supreme  Court  in  O'Connor  v.  Donaldson .""^^  discussed  earlier 
under  the  right  to  treatment,  by  expressly  citing  Shelton  v.  Tucker, '''^^ 
acknowledged  the  appropriateness  of  applying  the  principle  of  the 
"least  restrictive  alternative"  to  involuntary  commitments.  The  consti- 
tutional principle  holds  that:  "[E]ven  though  the  government  purpose 
be  legitimate  and  substantial,  that  purpose  cannot  be  pursued  by  means 
that  broadly  stifle  fundamental  personal  liberties  when  the  end  can  be 
more  narrowly  achieved." '^^ 

The  appUcabiUty  of  the  doctrine  of  the  least  restrictive  alternative 
to  the  circumstances  of  the  civilly  committed  mental  patient  becomes 
immediately  apparent  when  the  massive  curtailments  of  personal  rights 
and  Uberties  inherent  in  civil  commitment  are  considered.  Thus,  when 
a  person  is  committed  to  a  psychiatric  hospital,  his/her  constitutionally 
protected  rights  to  travel  and  freely  associate  with  others  are  inevitably 
curtailed,  and  protected  rights  to  peacefully  assemble,  communicate, 
practice  religion  and  enjoy  sexual  privacy  are  likewise  constricted. 
And,  of  course,  s/he  is  in  danger  of  losing  "the  most  basic  and  funda- 
mental right  ...  the  right  to  be  free  from  unwanted  restraint." '^^ 

In  the  civil  commitment  context,  the  applicability  of  the  doctrine  is 
two-fold  in  nature: 

the  recognition  of  an  affirmative  state  obligation  to  require  a  search 
for  alternatives  to  institutional  commitment  ab  initio  .  .  .  [and]  .  .  . 
a  .  .  .  duty  ...  to  limit  confmement  to  the  least  restrictive  institu- 
tional setting  and  to  discharge  the  committed  patient  outright,  or  to 
less  restrictive  community  treatment  alternatives,  once  continued  in- 
stitutionalization could  no  longer  be  therapeutic.''^^ 
Thus,  "committing  courts  and  agencies  must  refrain  from  ordering 
hospitalization  whenever  a  less  restrictive  alternative  will  serve  as  well 
or  better  the  State's  purposes." '^^  And,  in  at  least  six  cases,  it  has  been 
held  that  the  Federal  Constitution  requires  an  affirmative  demonstra- 
tion that  no  suitable  less  restrictive  alternative  exists  prior  to  involun- 
tary hospitalization.'^^ 

123.  422  C/.S.  563,  575  (1975). 

124.  364  U.S.  479  (1960),  cited  at  422  U.S.  at  575. 

125.  364  U.S.,  above,  at  488. 

126.  Lessard  v.  Schmidt,  349  F.  Supp.  1078  (E.D.  Wis.  1972),  vacated  on  other  procedural 
grounds,  414  U.S.  473  (1974),  on  remand  379  F.  Supp.  1376  (E.D.  Wis.  1974),  vacated  and  re- 
manded on  procedural  grounds  421  U.S.  'i'bl  (1975),  reinstated  413  F.  Supp.  1318  (E.D.  Wis. 
1976). 

127.  Saphire,  'The  Civilly  Committed  Public  Mental  Patient  and  the  Right  to  Aftercare,"  4 
Ha.  St.  U.L.  Rev.  Ill,  280-281  (1968). 

128.  Chambers,  "Alternatives  to  Civil  Commitment  of  the  Mentally  lU:  Practical  Guides  and 
Constitutional  Imperatives,"  70  Mich.  L.  Rev.  1108,  1145  (1972). 

129.  Lessard  v.  Schmidt,  above;   Covington  v.  Harris,  419  F.ld  617,  623  (DC.  Cir.  1969); 
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In  holding  that  patients  already  committed  have  a  constitutional 
right  to  treatment  geared  to  curing  or  improving  their  mental  condi- 
tions, the  Wyatt  court  included  the  least  restrictive  alternative  doctrine 
among  the  mandatory  minimum  constitutional  standards  for  adequate 
treatment.'^"  The  State  was  required  not  only  to  provide  institutional 
treatment  in  the  least  restrictive  setting,  but  also  to  provide  "adequate 
transitional  treatment  and  care  for  all  patients  released  after  a  period  of 
involuntary  confmement.'"^'  Similarly,  in  Davis  v.  Wat  kins  ^""^^  in  addi- 
tion to  instituting  a  periodic  review  system  for  each  patient's  treatment 
plan,  the  court  specified  that  such  plans  must  provide  for  treatment  in 
the  least  restrictive  setting  while  the  individual  is  confined,  as  well  as 
preparation  of  pre-release  and  transitional  treatment  plans  for  the  indi- 
vidual patient. 

In  Gary  W.  v.  Louisiana ^"^^^  the  court  made  clear  that  the  concept 
of  the  least  restrictive  alternative  applies  to  children  who  are  in  State 
custody  but  not  in  mental  hospitals.  In  that  case  the  plaintiffs  were 
mentally  handicapped  children  who  were  placed  by  the  State  of  Louisi- 
ana in  Texas  institutions.  The  judge  in  his  ruling  noted: 

.  .  .  What  is  proper  for  a  particular  child  includes  consideration  not 
only  of  whether  the  child  should  be  placed  in  an  institution  or  treated 
in  the  community;  it  also  includes  consideration  of  the  kind  and  geo- 
graphic location  of  the  institution  or  place  of  treatment  ....  The 
persons  preparing  the  treatment  plans  for  each  child  will  be  required 
to  consider  the  least  restrictive  alternative  for  that  child  .  .  .  .'^'^ 

The  legally  protected  right  to  treatment  in  the  least  restrictive  set- 
ting necessary  was  recently  reaffirmed  in  Dixon  v.  Weinberger }^^ 
There  the  plaintiff  class — patients  confined  in  a  federally  administered 
mental  institution  in  Washington,  D.C. — raised  both  statutory  and  con- 
stitutional grounds  for  the  relief  sought,  i.e. ,  "a  judicial  declaration  that 
under  the  1964  Act'^^  they  have  a  right  to  treatment  which  includes 
placement  in  facilities  outside  St.  Elizabeths  Hospital  where  such  place- 
ment is  determined  to  be  consistent  with  the  rehabilitative  purposes  of 
the  1964  Act .  .  .  ."'^'  Plaintiffs  sought  to  impose  a  duty  on  defendants 

Dixon  V.  Attorney  General  of  Commonwealth  of  Pennsylvania,  325  F.  Supp.  966,  974  (M.D.  Pa. 
1971);  Wyatt  v.  Stickney,  344  F.  Supp.  373,  379  and  387,  396;  Welsch  v.  Likins,  373  F.  Supp.  487  at 
501-502  (D.  Minn.  1974);  Lake  v.  Cameron,  364  F.IA  657  (D.C.  Cir.  1966). 

130.  344  F.  Supp.,  above,  at  379. 

131.  /a',  at  386. 

132.  384  F  Supp.  1196,  1197  (N.D.  Ohio  1974). 

133.  Gary  W.  v.  Cherry,  sub  nom.  Gary  W.  v.  State  of  Louisiana,  437  F.  Supp.  1209  (E.D.  La. 
1976). 

134.  Id.  at  1219. 

135.  405  F.  Supp.  974  (D.D.C.  1975). 

136.  The  District  of  Columbia  Hospitalization  of  the  Mentally  111  Act,  21  D.C.  Code  §  501  et 
seq. 

137.  405  F.  Supp.  at  976. 
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to  "initiate  a  plan  for  the  development  of  alternative  facilities  and  the 
placement  of  appropriate  individuals  therein." '^^  Although  the  court 
deemed  it  unnecessary  to  reach  the  constitutional  grounds,  in  light  of 
the  exphcit  right  to  treatment  provided  in  the  District  of  Columbia  stat- 
ute, "suitable  care  and  treatment  in  light  of  present  knowledge"  was 
held  to  include  placement  in  alternative  facilities  and,  significantly,  to 
create  such  facilities  if  they  did  not  presently  exist. 

As  with  the  right  to  treatment,  there  would  be  strong  ethical  and 
social  policy  reasons  for  adopting  the  principle  of  the  least  restrictive 
alternative  even  if  there  were  no  statutory  or  constitutional  basis  for 
this  important  principle.  In  fact,  long-standing  Federal  pohcy  has  fa- 
vored deinstitutionalization  wherever  possible. '^^  In  view  of  this  well 
accepted  Federal  policy,  it  is  ironic  that  the  Department  of  Health,  Ed- 
ucation, and  Welfare  continues  to  be  in  violation  of  the  Dixon  court's 
order  some  two  years  after  HEW,  along  with  the  District  of  Columbia 
government,  was  charged  with  implementing  that  decision.  The  Panel, 
therefore,  urges  that  HEW  promptly  take  all  actions  necessary  to  im- 
plement the  Dixon  ruling  and  to  extend  its  apphcation  to  all  relevant 
Federal  programs. 

9.     The  Right  to  Refuse  Treatment  and  the  Regulation  of  Treatment 

Commentary. 

While  a  strong  consensus  has  emerged  concerning  the  rights  to 
treatment  and  to  protection  from  harm  and  to  treatment  in  the  least 
restrictive  setting,  discussed  immediately  above,  the  Panel  recognizes 
that  significant  controversy  exists  in  academic,  mental  health  profes- 
sional, judicial  and  public  circles  as  to  the  "right  to  refuse  treatment" 
and  the  issue  of  regulation  of  treatment. '"^^  Traditionally,  decisions 
about  therapies  or  medical  procedures  have  been  within  the  unfettered 


138.  Id. 

139.  See,  for  example,  the  Community  Mental  Health  Centers  Act,  42  U.S.C.  §  2689  et  seq:. 
Grants  to  States  for  Comprehensive  Public  HeaUh  Services,  42  U.S.C.  246(d)(2)(D);  reports  of  the 
Joint  Commission  on  Mental  Illness  and  Health,  especially  its  fmal  report.  Action  for  Menial 
Health.  New  York:  Basic  Books,  1961. 

140.  Cf.  Staff  of  the  Subcommittee  on  Constitutional  Rights  of  the  Senate  Committee  on  the 
Judiciary,  93d  Congress,  2d  session,  "Individual  Rights  and  the  Federal  Role  in  Behavior  Modifi- 
cation," (1974);  "Note,  Conditioning  and  Other  Technologies  Used  to  'Treat'?  'Rehabilitate'?  'De- 
molish'? Prisoners  and  Mental  Patients,"  45  S.  Cal  L.  Rev.  (1972);  Shapiro,  "Legislating  the 
Control  of  Behavior  Control:  Autonomy  and  the  Coercive  Use  of  Organic  Therapies,"  47  S.  Cal 
L.  Rev.  lyi  (1974);  Friedman,  "Legal  Regulation  of  AppUed  Behavior  in  Mental  Institutions  and 
Prisons,"  17  Ariz.  E  Rev.  39  (1975);  and  PerUn,  "The  Right  to  Refuse  Treatment  in  New  Jersey," 
6  Psych.  Annals  300  (1976),  with  Treffert,  "Dying  With  Your  Rights  On,"  (unpubl.  paper 
presented  at  annual  meeting  of  American  Psychiatric  Association,  May  1974);  Treffert,  "Dying 
With  Their  Rights  On,"  Prism  (1974),  at  47,  as  cited  in  Hoffman,  "Living  With  Your  Rights  Off," 
in  Bonnie,  ed.,  Psychiatrists  and  the  Legal  Process:  Diagnosis  &  Debate  231,  236  (1974);  Rachlin, 
"One  Right  Too  Many,"  3  Bull  Am.  Acad  Psych.  &  L.  95  (1975).  See  also  Brooks,  "The  Right  to 
Refuse  Treatment,"  Administration  in  Mental  Health,  Vol.  4  No.  2,  pp.  90-95  (1977). 
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discretion  of  the  treatment  professional  responsible  for  a  patient's  or 
client's  program.  Recently,  however,  concern  has  arisen  about  imposi- 
tion of  potentially  hazardous  or  intrusive  procedures  upon  objecting 
recipients.  As  a  result,  attempts  have  been  made  to  sketch  out  the  situa- 
tions in  which  even  involuntary  mental  patients  might  refuse  particular 
treatments  or,  alternatively,  in  which  outside  regulation  and  scrutiny  of 
such  procedures  (including  "customary"  procedures  such  as  psycho- 
tropic drugs)  is  required. 

The  right  to  refuse  treatment  stems  from  a  composite  of  bases  in- 
cluding the  constitutional  rights  to  freedom  from  harm,  freedom  of 
speech  and  thought,  and  personal  privacy.''*'  Advocates  seeking  to  es- 
tablish limitations  upon  forced  therapy  have  brought  cases  challenging 
appalling  situations —  for  example,  that  of  patients  who  were  subjected 
to  the  use  of  apomorphine,  administered  as  part  of  an  "aversive  condi- 
tioning program  ...  for  not  getting  up,  for  giving  cigarettes  against 
orders,  for  talking,  for  swearing,  or  for  lying,"  "*^  or  that  of  other  fully 
conscious  patients  whose  breathing  was  temporarily  stopped  with  suc- 
cinylcholine  as  part  of  "aversive  treatment.""*^  The  Eighth  Circuit 
Court  of  Appeals  ruled,  in  the  apomorphine  case,  that  the  unconsented 
treatment  violated  the  "cruel  and  unusual  punishment"  clause  of  the 
Eighth  Amendment  and  the  Ninth  Circuit  held  that,  if  proved,  the  non- 
consensual use  of  succinylcholine  could  raise  "serious  constitutional 
questions  respecting  cruel  and  unusual  punishment  or  impermissible 
tinkering  with  mental  processes." 

Similarly,  in  the  course  of  an  opinion  reversing  a  decision  by  a 
Federal  district  court  which  had  dismissed  a  patient's  pro  se  complaint 
alleging  that  he  had  been  involuntarily  medicated,  the  Third  Circuit 
found  "at  least  three  conceivable  constitutional  deprivations  that  may 
accompany  the  involuntary  administration  of  such  substances  by  State 
officers  acting  under  color  of  law  to  inmates  of  a  state  institution."''*^ 
These  included  interference  with  the  patient's  First  Amendment  right 
to  freedom  of  speech  and  association  because  of  the  potential  effect  of 
such  drugs  on  his  mental  processes;  deprivation  of  procedural  due 
process  in  that  the  patient  had  not  been  given  notice  and  a  hearing  to 
determine  if  he  wanted  to  object  to  such  treatment;  and,  "under  certain 
circumstances,"  a  possible  claim  under  the  Eighth  Amendment's  cruel 
and  unusual  punishment  clause.''*^ 


141     See,  for  example,  Rozecki  v.  Gaughan,  459  F.2d  6  (1  Cir.  1972),  and  Kaimowitz  v.  Michi- 
gan Dept.  of  Mental  Health,  No.  73-19434-AW,  42  U.S.L.  W.  2063  (Mich.  Cir.  Ct.,  July  10,  1973). 

142.  Knecht  v.  Gillman,  488  F.ld  1136,  1140  (8  Cir.  1973). 

143.  Mackey  v.  Procunier,  411  F.2d  9,11,  878  (9  Cir.  1973). 

144.  Scott  V.  Plante,  532  F.ld  939,  946  (3  Cir.  1976).  The  patient  had  received  thorazine, 
compazine,  mellaril,  vesprin  and  trilofan  during  the  course  of  his  hospitalization. 

145.  The  court  also  pointed  out  that  there  might  be  a  "fourth"  deprivation  regarding  invasion 
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It  is  clear,  then,  that  the  mere  characterization  of  a  procedure  as 
"treatment"  will  not  insulate  it  from  judicial  scrutiny,  especially  when 
extreme  or  unusual  intrusions  are  involved."*^ 

For  a  consent  to  a  therapy  or  medical  procedure  to  be  valid,  it 
must  be  competent,  knowing  and  voluntary.  A  mentally  handicapped 
person  may  lack  the  competency  or  capacity  to  consent  if  he  caniun 
understand  the  nature  and  consequences  of  a  proposed  procedure,  or  if 
for  certain  other  reasons  he  cannot  manifest  this  consent.  For  consent 
to  be  "knowing,"  a  person  should  have  all  the  information  concerning 
the  proposed  procedure  which  he  reasonably  needs  in  order  to  make  an 
intelUgent  decision.  Such  information  would  certainly  include:  the  na- 
ture of  the  proposed  procedure;  its  likehhood  of  success;  the  likelihood, 
nature,  extent  and  duration  of  any  positive  impacts,  harms  or  side  ef- 
fects; the  reasonable  alternative  procedures  available;  and  an  explana- 
tion as  to  why  the  specific  procedure  recommended  is  the  procedure  of 
choice.  In  order  to  assure  that  the  decision  is  truly  voluntary,  the  person 
should  be  informed  orally  and  in  writing  that  no  benefits  or  penalties 
will  be  contingent  upon  his  agreement  or  refusal  to  undergo  the  pro- 
posed procedure.  More  specifically,  there  must  be  an  explicit  oral  and 
written  understanding  by  an  institutional  resident  that  his  consent  is 
not  a  precondition  for  release  from  the  institution,  that  his  decision 
should  not  be  made  to  obtain  approval  from  or  to  avoid  reprisals  by  the 
staff  and  that  he  is  free  to  withdraw  consent  at  any  point,  without  pen- 
alty. 

Not  everyone  agrees  that  patients  should  have  a  right  to  refuse 
hazardous  or  intrusive  treatments,  even  assuming  agreement  on  which 
treatments  fall  within  this  category.  But  even  many  of  those  persons 
who  question  the  concept  of  a  right  to  refuse  treatment  recognize  that 
there  are  problems,  for  example,  of  abuse  or  excessive  use  of  psycho- 
tropic drugs  and  that  there  is  a  need  for  regulation  of  such  procdures. 
Although  most  procedures  remain  unregulated  by  statute,  a  number  of 


of  a  patient's  "right  to  bodily  privacy,"  but  noted  that  the  scope  of  such  a  right  remains  "ill- 
defined."  Id.  at  946,  n.9. 

146.  Varying  proposals  have  been  made  as  to  the  degree  of  scrutiny  required,  including,  e.g., 
the  need  for  a  ten-point  consent  form  to  be  signed  prior  to  the  imposition  of  psychosurgery, 
Spoonhouse,  "Psychosurgery  and  Informed  Consent,"  26  U.  Fla.  L.  Rev.  432,  452  (1974),  expan- 
sion of  the  list  of  therapies  that  should  not  be  permitted  prior  to  a  hearing.  Stone,  Mental  Health 
and  Law:  A  System  in  Transition,  DHEW  Pub.  No.  (ADM)  75-176,  U.S.  Government  Printing 
Office,  Washington,  D.C.,  1975,  p.  105,  an  analysis  of  "the  degree  of  intrusiveness"  and  the  "se- 
verity of  its  effects  upon  cognitive  faciUties"  of  potentially  dangerous  treatment,  "Develop- 
ments—Civil Commitment  of  the  Mentally  111,"  87  Harv.  L.  Rev.  1 190,  1345  (1974),  a  hierarchy  of 
human  needs  based  on  Maslow's  motivational  theories,  Note,  "The  Right  Against  Treatment: 
Behavior  Modification  and  the  Involuntarily  Committed,"  23  Cath.  U.L.  Rev.  714,  780-84  (1974), 
and  a  shding  scale  of  acceptability  of  therapeutic  techniques  through  which  a  court  would  weigh 
competing  factors  on  a  "hierarchy  of  legitimacy,"  Gobert,  "Psychosurgery  Conditioning,  and  the 
Prisoner's  Right  to  Refuse  Rehabilitation,"  61  Va.  L.  Rev.  155,  193-95  (1975).  See  generally, 
Friedman,  supra  note  140  and  Perlin,  supra  note  140. 
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States  have  recently  passed  laws  which  limit  the  imposition  of  certain 
treatment  procedures  by  requiring  the  informed  consent  of  persons  in 
institutions.  The  most  frequently  regulated  procedures  are  psychosur- 
gery and  electroconvulsive  therapy.''*^  Administrative  rules  and  regula- 
tions may  also  provide  a  basis  for  a  right  to  refuse  treatment.'"*^ 
Because  States  have  differing  statutes,  rules  and  regulations,  it  is  im- 
possible to  generalize  as  to  the  future,  but  it  is  clear  that  there  is  a  trend 
toward  increased  regulation. 

Obviously,  the  balance  between  legal  and  medical  judgments  is 
delicate  with  respect  to  choice  of  treatment.  A  useful  clarification  ap- 
pears in  a  district  court  order  regulating  hazardous  and  intrusive  proce- 
dures. 

It  must  be  emphasized  at  the  outset  of  this  order  that,  in  setting  forth 
the  minimum  constitutional  requirements  for  the  employment  of  cer- 
tain extraordinary  or  potentially  hazardous  modes  of  treatment,  the 
Court  is  not  undertaking  to  determine  which  forms  of  treatment  are 
appropriate  in  particular  situations.  Such  a  diagnostic  decision  is  a 
medical  judgment  and  is  not  within  the  province,  jurisdiction  or  ex- 
pertise of  this  Court.  But  the  determination  of  what  procedural  safe- 
guards must  accompany  the  use  of  extraordinary  or  potentially 
hazardous  modes  of  treatment  on  patients  in  the  state's  mental  insti- 
tutions is  a  fundamentally  legal  question.'"*^ 

Although  reduction  to  specific  statutory  language  is  difficult,  it  is 
suggested  that  the  following  concepts  be  adopted: 

1.  During  the  period  preceding  a  formal  commitment  hearing,  a 
patient  should  have  an  absolute  right  to  refuse  treatment  of  any  sort 
unless  the  patient  is  endangering  his/her  own  life  or  the  lives  of  others; 
provided,  however,  that  no  intrusive  treatment  should  be  imposed  un- 
less less  restrictive  means  of  treatment  have  been  exhausted  without 
success. 

2.  A  voluntary  patient  should  have  the  absolute  right  to  refuse 
treatment,  and  there  should  be  a  meaningful  spectrum  of  choices  of 
potential  treatments  for  such  patients. 

3.  No  involuntarily  committed  patient  should  be  given  any  of  the 
following  treatments  over  his  or  her  objection,  at  least  without  a  due 
process  hearing  (there  was  disagreement  on  the  Panel  as  to  whether  this 

147.  See,  e.g.,  Note,  "Regulation  of  Electroconvulsive  Therapy,"  75  Mich.  L.  Rev.  363  (1976); 
Price  V.  Sheppard,  239  N.W.2ci  904,  908  (Minn.  Sup.  Ct.  1976);  and  In  re  fV.S.,  152  N.J.  Super. 
398,  405-07,  377  A.2d  969  (Cty.  Ct.  1977). 

148.  See,  e.g.,  "Guidelines  for  Psychotropic  Drugs  as  Used  by  the  Michigan  Department  of 
Mental  Health,"  Michigan  Department  of  Mental  Heahh,  1977,  and  Michigan  Department  of 
Mental  Health  Administrative  Manual,  Chapter  4  Section  005  Subject  0002  (Psychotropic  Drugs), 
October  6,  1976. 

149.  fVya//  y.  Hardin,  Unpublished  Order,  CivU  No.  3195-N  (M.D.  Ala.,  Feb.  28,  1975). 
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hearing  should  be  before  a  judge  or  an  administrative  official  or  com- 
mittee): 

a.  Electroshock  therapy  or  any  other  convulsive  therapy; 

b.  Coma  or  subcoma  insuUn  therapy; 

c.  Behavior  modification  utilizing  aversive  therapy; 

d.  Inhalation  therapy  (CO^,  etc.); 

e.  Medically   prescribed,   highly   addictive   substances   (e.g., 
methadone). '^° 

4.  An  involuntarily  committed  but  competent  patient  shall  have 
the  right  to  refuse  medication  unless  the  patient  is  an  imminent  danger 
to  himself /herself/  or  others.'^'  If  an  involuntarily  committed  patient 
who  is  also  incompetent  expresses  a  desire  to  refuse  medication,  there 
should  be  a  due  process  hearing — on  short  notice — to  determine  the 
need  for  such  medication,  in  hght  of  the  factors  set  forth  at  "5"  below. 

5.  At  any  due  process  hearing  held  in  accordance  with  this  sec- 
tion, the  patient  shall  be  physically  present,  represented  by  counsel  and 
provided  the  right  and  opportunity  to  be  confronted  with  and  to  cross- 
examine  all  witnesses  alleging  the  necessity  of  such  procedures.  In  the 
event  that  a  patient  carmot  afford  counsel,  the  court  shall  appoint  an 
attorney  not  less  than  10  days  before  the  hearing.*  At  such  a  hearing, 
the  court  should  consider  all  "treatment  variables."  Such  variables 
would  include  the  patient's  legal  status  (as  to  issues  of  voluntariness 
and  competency  in  both  law  and  fact),  the  treatment  setting,  the  modal- 
ity of  treatment,  the  motivation  of  the  treater,  the  circumstances  of  the 
treatment,  the  intrusiveness  of  the  treatment,  the  existence  of  legislative 
limitations,  whether  the  patient  is  an  inpatient  or  outpatient,  the  irre- 
versibility of  the  treatment,  the  qualifications  of  the  treater  (whether  he 
or  she  is  a  mental  health  professional),  whether  such  treatment  is  life- 
saving  or  not  (and  if  it  is,  whether  it  is  the  patient's  life  or  another's 
involved),  whether  the  treatment  is  psychiatric  or  "medical"  {e.g.,  non- 
psychiatric  drug  administration  or  surgery),  and  whether  or  not  the  sit- 
uation is  characterized  as  an  emergency  (again,  both  in  fact  and  in 


1 50.  The  Panel  recommends  that  psychosurgery — which  is  considered  highly  dangerous  and 
experimental — not  be  used  in  institutions  and  that  it  should  be  used  elsewhere,  if  at  all,  only  with 
the  informed  consent  of  the  subject.  See  generally  Section  III.  10,  "Experimentation  with  Mentally 
Handicapped  Subjects,"  below.  In  addition,  the  courts  have  placed  substantial,  as  well  as  consent- 
related,  limits  on  such  techniques  as  aversive  conditioning  and  ECT.  See  Wyatt  v.  Hardin,  supra. 

151.  In  the  latter  case,  there  should  be  a  hearing  mechanism  which  can  be  triggered  on  short 
notice  at  the  request  of  the  patient  or  his  advocate. 

*  At  least  two  panel  members  disagree  with  several  asp)ects  of  these  recommendations,  be- 
Ueving  in  particular  that  having  a  second  due  process  hearing  after  the  initial  commitment  is 
excessively  cumbersome  and  would  resuh  in  unnecessary  delay  of  treatment.  They  beUeve  that 
treatment  questions  should  be  adjudicated  at  the  time  of  the  "initial"  due  process  hearing.  While 
they  have  no  problem  with  the  right  to  refuse  ECT  or  psychosurgery,  they  have  strong  reserva- 
tions about  the  right  to  refuse  medications. 
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law).'^^  Additionally,  testimony  should  be  taken  as  to  all  available  al- 
ternatives to  the  treatment  in  question,  as  well  as  the  potential  efficacy, 
risk  and  restrictiveness  of  such  treatment. 

10.     Experimentation  With  Mentally  Handicapped  Subjects 

Recommendation  1. 

An  educational  campaign  must  be  directed  to  the  general  public 
with  regard  to  individual  opportunity  and  obligation  to  partici- 
pate in  the  advancement  of  scientific  knowledge.  A  dispropor- 
tionate share  of  the  risk  for  the  benefit  of  society  as  a  whole 
should  not  be  assigned  to  "convenient" — often  institutional- 
ized—populations, including  mentally  handicapped  individuals. 
Rather,  to  the  extent  possible,  such  persons  should  bear  less  risk 
than  those  who  are  more  able  to  make  free  and  uncoerced  deci- 
sions. 

Commentary: 

Everyone  recognizes  the  importance  of  research  in  advancing  our 
knowledge  about  the  causes,  prevention  and  techniques  for  curing  or 
ameliorating  mental  handicaps.  But  news  reports  continue  to  remind  us 
of  excesses — sanctioned  if  not  actually  devised  by  governmental  au- 
thorities— in  the  area  of  experimentation  with  human  subjects.  The  his- 
tory of  abuses  in  experimentation  includes  several  chapters  involving 
institutionalized  mentally  disabled  persons,  such  as  the  infamous  Wil- 
lowbrook  (New  York)  hepatitis  experiments  (deliberate  exposure  of  re- 
tarded children  to  hepatitis,  on  the  basis  of  coerced  parental  consent);  a 
similar  but  lesser  known  Willowbrook  project  using  residents  to  test  an 
ineffective  shigella  vaccine;  the  unconsented  pneumonia,  flu  and  men- 
ingitis experiments  on  residents  of  two  State  institutions  in  Penn- 
sylvania; and  the  routine  administration  of  Depo-Provera,  an 
experimental  and  potentially  harmful  medication,  to  the  female  resi- 
dents of  mental  institutions  in  Tennessee  and  elsewhere. '^^  Such  a  reci- 
tation should  also  include  the  experimental  psychosurgery,  under  the 
auspices  of  the  State  of  Michigan,  which  was  enjoined  by  the  court  in 
the  case  of  Kaimowitz  v.  Department  of  Mental  Health. ""^"^ 


152.  See,  generally,  Perlin,  6  Psych.  Annals y  above,  at  304. 

153.  Goldby,  S.,  "Experiments  at  the  Willowbrook  State  School,"  1  The  Lancet  749  (1971); 
testimony  of  Dr.  Max  Werner,  December  12,  1974,  New  York  State  Association  for  Retarded  Chil- 
dren and  Parisi  v.  Carey,  No.  72-C-356/357  (E.D.N.Y.);  "Kids  Used  as  Guinea  Pigs,"  Pittsburg 
Post  Gazette,  April  14,  1973;  hearings,  "Quahty  of  Health  Care— Human  Experimentation,  1973," 
Subcommittee  on  Health,  Senate  Committee  on  Labor  and  Public  Welfare,  February  21-22,  1973. 

154.  No.  73-19434-AW  (Cir.  Ct.  of  Wayne  County,  Mich.,  July  10,  1973). 
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On  the  other  hand,  such  incidents  actually  represent  a  small  devia- 
tion, so  far  as  is  known,  from  the  general  run  of  responsible  and  use- 
ful— or  at  least  not  harmful — experimentation  with  mentally  disabled 
and  other  human  subjects. '^^  There  is  no  question  that  some  kinds  of 
biomedical  and  behavioral  research  are  necessary  for  continued  ad- 
vances in  the  diagnosis,  prevention  and  treatment  of  mental  and  physi- 
cal disabilities.  Moreover,  in  the  absence  of  a  systematic  approach, 
every  patient  or  client  becomes  an  experiment — yet  nothing  new  is 
learned.  Many  drugs  and  procedures  in  current  use  are  not  considered 
experimental  and  are  assumed  to  be  of  value  simply  because  of  famili- 
arity or  custom;  but  the  only  way  truly  to  evaluate  the  effectiveness  of 
these  measures  is  through  controlled  clinical  research. '^^ 

The  basic  issue,  then,  is  the  extent  to  which  persons  who  have  been 
deprived  of  their  personal  liberty  on  the  basis  of  their  alleged  mental 
disability,  or  whose  ability  to  give  free  and  informed  consent  is  other- 
wise questionable,  should  bear  the  burden  of  scientific  progress  on  be- 
half of  society  as  a  whole.  This  issue  is  not  just  one  of  ethics.  Where  the 
individuals  involved  are  in  State  institutions  or  confmed  pursuant  to 
State  law  or  where  the  research  is  conducted,  supported  or  regulated  by 
government  agencies,  it  is  also  one  of  constitutional  right. '^^ 

Persons  confmed  to  mental  institutions  are  not  incarcerated  for  the 
purpose  of  providing  investigators  with  a  captive  population  of  re- 
search subjects,  but  rather  to  receive  whatever  services  are  necessary  to 
enable  them  to  return  to  society  as  quickly  as  possible. '^^  Most  institu- 
tions in  the  country,  especially  the  large  public  institutions,  are  hard 
pressed  to  meet  even  minimal  standards  for  safety,  sanitation,  staffmg 
and  habilitative  and  rehabilitative  programs,  and  are  hardly  in  a  posi- 
tion to  meet  the  increased  demands  imposed  by  the  conduct  of  research 
projects.  Moreover,  such  projects,  if  initiated,  tend  to  attract  concentra- 
tions of  the  best  and  most  motivated  institutional  personnel  (and  the 
"best"  patients  or  clients  as  well),  to  the  detriment  of  patients  or  chents 
excluded  from  research  projects  as  well  as  those  subjected  to  the  experi- 
mentation. 

Because  institutions  are  by  nature  removed  from  direct  familial 
and  public  scrutiny,  the  potential  for  research  abuses,  intentional  or 

155.  See  Cardon  et  al.  "Injuries  to  Research  Subjects,  A  Survey  of  Investigators,"  295  New 
Eng.  Jour,  of  Med.  650  (1976). 

156.  See  remarks  of  Eisenberg,  L.,  in  Experiments  and  Research  vk'ith  Humans:  Values  in 
Conflict,  at  96  (Washington,  D.C.  1975). 

157.  See  Knecht  v.  Gillman,  488  F.ld  1 136  (8th  Cir.  1973);  Mackey  v.  Procunier,  All  F.2<i.  9,11 
(9  Cir.  1973);  Kaimowitz  v.  Department  of  Mental  Health,  No.  73-19434-AW  (Cir.  Ct.  of  Wayne 
County,  Mich.,  July  10,  1973).  Cf  Rochin  \.  California,  342  U.S.  165  (1952);  Schloendorff  v. 
Society  of  New  York  Hospitals,  211  N.Y.  125,  105  N.E.  92  (1914). 

158.  See  O'Connor  v.  Donaldson,  All  U.S.  563  (1975);  Wyatt  v.  Stickney,  344  F.  Supp.  373 
and  387  (M.D.  Ala.  1972).  afTd  sub  nom.   Wyatt  v.  Aderholt,  503  /".2d  1305  (5  Cir.  1974). 
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not,  cannot  be  discounted.  Finally,  patients  or  clients  in  institutions 
may  not  be  able  to  give  truly  informed  consent  to  participate  in  experi- 
mentation, both  because  of  their  presumably  disabled  condition  and 
because  of  the  well-recognized  coercive  effects  of  institutionalization 
itself. 

Recommendation  2. 

(a)  Covert  experimentation  involving  risks  ought  never  to  be 
permitted,  regardless  of  the  asserted  justification,  and  full  disclo- 
sure of  such  matters  as  research  risks,  expected  benefits  and  the 
right  to  refuse  participation  must  be  made  to  potential  subjects 
and,  where  appropriate,  to  their  parents,  surrogate  parents  or 
legal  guardians. 

(b)  Experimentation  which  is  neither  directly  beneficial  to  indi- 
vidual subjects  nor  related  to  such  subjects'  mental  condition 
and  which  poses  any  degree  of  risk  to  such  subjects  should  not 
be  permitted  with  institutionalized  mentally  handicapped  individ- 
uals. 

(c)  Research  performed  for  the  direct  benefit  of  a  mentally 
handicapped  subject  after  nonexperimental  procedures,  if  any, 
have  been  exhausted  should  be  permitted  where  the  risk/benefit 
ratio  is  favorable  and  there  are  adequate  procedures  for  ob- 
taining the  subject's  consent  or,  where  appropriate,  the  consent 
of  the  subject's  parent,  parent  surrogate  or  legal  guardian.  High- 
risk  experimental  procedures  such  as  psychosurgery  should  be 
permitted,  if  at  all,  only  upon  the  informed  consent  of  the  subject 
himself;  some  such  procedures  ought  to  be  prohibited  altogether, 
at  least  with  respect  to  institutionalized  individuals. 

Commentary: 

Covert  experimentation,  especially  upon  mentally  handicapped  in- 
dividuals in  institutions  or  the  community,  has  no  place  in  an  ethical 
society.  Nor,  the  Panel  feels,  does  experimentation  with  institutional- 
ized mentally  handicapped  persons  which  does  not  benefit  them  di- 
rectly or  relate  to  the  prevention,  diagnosis  or  treatment  of  their  mental 
condition.  There  is  no  acceptable  reason  for  testing  a  hepatitis  or 
shigella  vaccine,  for  example,  on  an  institutionalized  mentally  disabled 
population  when  such  physical  ailments  are  not  pecuUar  to  mentally 
handicapped  individuals  and  can  be  identified  or  induced  as  readily  in 
experiments  with  subjects  whose  capacity  and  autonomy  are  not  open 
to  question. 

On  the  other  hand,  research  designed  to  improve  an  individual 
mental  condition  which  has  not  responded  to  standard  techniques 
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ought  to  be  permitted,  with  proper  safeguards,  upon  mentally  handi- 
capped persons.  (Ideally,  the  benefits  of  such  experimentation  will  ex- 
tend to  others  who  suffer  from  a  similar  or  related  condition — i.e., 
there  is  also  an  expected  gain  in  general  scientific  knowledge  about  that 
specific  condition.)  In  general,  objections  to  such  research  by  a  patient 
or  client  should  be  honored,  ahhough  the  objection  of  a  legally  incom- 
petent individual  might  be  overridden  (or  an  experimental  procedure 
might  be  imposed  upon  a  nonobjecting  incompetent  subject)  where  the 
potential  benefit  is  great  and  the  risk  comparatively  low.  In  such  cases, 
appropriate  consent  should  be  obtained  from  parents  or  legal  guardi- 
ans. Certain  procedures,  such  as  psychosurgery,  involve  such  a  high 
degree  of  risk  that  they  ought  never  to  be  employed  on  the  basis  of 
substituted  consent,  and  in  some  situations  should  be  prohibited  alto- 
gether. Psychosurgery,  even  if  intended  for  therapeutic  purposes, 
should  be  included  in  any  discussion  of  high-risk  experimentation  be- 
cause it  is  such  a  drastic  and  irreversible  procedure  and  because  so 
much  uncertainty  exists  as  to  its  effects  and  the  factors  influencing  such 
effects. 

Recommendation  3. 

At  a  minimum,  research  upon  mentally  handicapped  individuals 
for  the  purpose  of  obtaining  new  scientific  or  medical  informa- 
tion should  be  conditioned  upon  the  following  requirements: 

(a)  The  research  protocol  must  undergo  independent  review 
for  scientific  merit  of  the  research  design  and  for  competence  of 

the  investigator. 

(b)  The  institution,  if  any,  in  which  the  research  is  to  be  con- 
ducted must  meet  recognized  standards  for  medical-care,  direct 
care  and  other  services  necessary  to  meet  the  increased  demands 
imposed  by  research  activities,  in  addition  to  the  ordinary  re- 
quirements of  adequate  care  and  treatment. 

(c)  The  proposed  research  must  not  reduce  the  level  of 
habilitative  or  rehabilitative  services  available  either  to  research 
participants  or  to  patients  or  clients  not  included  in  the  project. 

(d)  The  experimentation  must  involve  an  acceptably  low  level 
of  risk  to  the  health  or  well-being  of  the  research  subjects; 

(e)  The  proposed  research  should  relate  directly  to  the  preven- 
tion, diagnosis  or  treatment  of  mental  disability  and  should  seek 
only  information  which  cannot  be  obtained  from  other  types  of 
subjects.  Such  information  should  be  of  high  potential  signifi- 
cance for  the  advancement  of  acknowledged  medical  or  scien- 
tific objectives  related  to  mental  disability. 
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(f)  Research  involving  risk  may  be  performed  only  on  patients 
or  clients  who  are  actually  competent  to  consent  to  participation 
therein  and  who  have  in  fact  given  such  consent.  Substituted 
consent  to  procedures  involving  risk  should  not  be  permitted  ex- 
cept in  the  most  unusual  and  compelling  circumstances  and 
never  in  the  face  of  objections,  however  expressed,  by  the  patient 
or  client  himself.  All  consent  should  be  subject  to  review  and 
approval  by  an  independent  body,  with  an  opportunity  for  pa- 
tients or  clients  to  be  advised  and  represented  in  this  process  by 
an  independent  advocate  (who  may  be  an  attorney). 

(g)  All  subjects,  and  where  appropriate  their  parents  or  guar- 
dians, should  be  provided  with  and  informed  of  their  right  to  any 

follow-up  care  necessitated  by  unforeseen  harmful  consequences 
of  the  research  project. 

Commentary: 

The  most  problematic  questions  in  this  area  arise  with  regard  to 
research  which  does  not  directly  benefit  a  particular  group  of  subjects 
but  which  promises  to  produce  important  new  knowledge  concerning 
mentally  handicapped  persons  generally.  The  questions  become  even 
more  difficult,  if  not  insoluble,  when  children — by  definition  incapable 
of  informed  consent — are  involved  as  subjects  of  Such  experiments. 

So  long  as  privacy  and  confidentiahty  are  respected,  the  Panel  is 
not  particularly  concerned  with  nontherapeutic  research  which  is 
merely  observational  in  nature  or  which  involves  the  mere  use  or  sam- 
pling of  urine,  feces  or  other  specimens  normally  available  or  obtaina- 
ble at  no  risk  to  the  subject.  Other,  more  instrusive  types  of 
experimentation,  however,  should  be  subject  to  at  least  the  strictures 
outlined  above.  Since  there  is  no  anticipated  benefit  to  the  individual 
subject,  the  objections  of  patients  or  clients  ought  to  be  binding, 
whatever  the  age  or  legal  competence  of  the  person  involved,  and  sub- 
stituted consent  should  rarely  if  ever  be  permitted.  In  most  instances, 
affirmative  consent — ^rather  than  absence  of  objection — should  be  a 
prerequisite  for  involvement  in  nontherapeutic  research. 

In  view  of  the  risk  inherent  in  much  experimentation  and  the  po- 
tential vulnerability  of  mentally  handicapped  subjects,  particularly  in 
closed  institutions,  the  importance  of  institutional  review  boards  and 
other  monitoring  bodies  cannot  be  overstated.  Clearly,  such  bodies 
should  not  be  limited  to  or  dominated  by  peers  of  the  investigating 
clinicians,  but  should  include  attorneys,  citizen  advocates  and  mentally 
handicapped  individuals  or  their  representatives. 
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Recommendation  4. 

(a)  Whatever  schema  is  eventually  put  forward  by  the  Na- 
tional Commission  for  the  Protection  of  Human  Subjects  of  Bi- 
omedical and  Behavioral  Research  should  be  considered  as 
tentative  and  subject  to  continuous  review. 

(b)  A  permanent  National  Commission  for  the  Protection  of 
Human  Subjects  of  Biomedical  and  Behavioral  Research,  with  a 
membership  including  mentally  handicapped  individuals  and/ or 

former  patients  or  institutional  residents  and  parents  of  children 
with  mental  handicaps  should  be  established  to  evaluate  and,  if 
necessary,  modify  the  policies  resulting  from  the  recommenda- 
tions of  the  current  Commission  and  to  monitor  the  performance 
of  institutional  review  boards  and  other  bodies  charged  with  pro- 
tection of  the  rights  of  research  subjects. 

Commentary: 

In  1973,  Congress  established  the  National  Commission  for  the 
Protection  of  Human  Subjects  of  Biomedical  and  Behavioral  Research 
(Public  Law  93-348),  charged  with  recommending  standards  for  the 
protection  of  research  subjects.  Final  recommendations  on  experimen- 
tation with  the  "institutionalized  mentally  infirm"  and  on  the  functions 
of  institutional  review  boards  are  anticipated  shortly.  Final  recommen- 
dations for  research  on  children  have  already  been  submitted. '^^  The 
testimony  before  and  deliberations  of  the  National  Commission  illus- 
trate the  complexity  of  the  issues  related  to  experimentation  with 
human  subjects,  particularly  "special"  or  "vulnerable"  subjects  such  as 
some  mentally  handicapped  individuals. 

While  unequivocal  and  unambiguous  guidelines  may  be  desirable, 
the  area  of  human  experimentation  does  not  lend  itself  to  simplistic 
answers.  Even  such  basic  concepts  as  "therapeutic"  and  "nontherapeu- 
tic"  research,  the  terms  "research"  and  "experimentation"  themselves, 
"low"  or  "minimal"  risk  and  "informed  consent"  need  to  be  defined 
with  new  precision.  Moreover,  the  trend  toward  deinstitutionalization 
of  mentally  handicapped  individuals  raises  the  question  of  the  extent  to 
which  the  protections  afforded  persons  in  traditional  large  institutions 
can  or  should  be  extended  to  those  in  other  residential  settings  and  to 

159.  Report  and  Recommendations:  Research  Involving  Children,  The  National  Commission 
for  the  Protection  of  Human  Subjects  of  Biomedical  and  Behavioral  Research,  DHEW  Pub.  No. 
(OS)  77-0004  (Washington,  D.C.).  See  also  the  National  Commission's  recommendations  on  re- 
search involving  prisoners,  42  F.R.  3075  (January  14,  1977),  and  the  rules  proposed  by  the  Depart- 
ment of  Health,  Education,  and  Welfare,  43  F.R.  1049  (January  5,  1978).  The  Commission  has 
also  made  recommendations  in  the  area  of  psychosurgery.  Report  and  Recommendations: 
Psychosurgery,  DHEW  Pub.  No.  (OS)  77-0001  (Washington,  D.C.). 
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mentally  handicapped  individuals  living  in  the  community,  including 
children  enrolled  in  the  public  schools. 

Because  of  the  difficulty  of  these  questions  and  the  importance  of 
balanced  regulation  in  this  area,  the  Task  Panel  feels  that  continued 
oversight  and  review  is  essential.  In  particular,  for  the  reasons  noted 
above,  the  functions  of  institutional  review  boards  and  other  such  mon- 
itoring bodies  must  be  a  primary  focus  of  the  ongoing  review  process. 

1 1.     Civil  Commitment 

Recommendation  1. 

The  civil  commitment  system  as  it  exists  in  most  States  today 
should  be  drastically  reformed.  Responsible  arguments  can  be 
made  for  modified  abolition  of  civil  commitment,  for  authorizing 
commitment  only  of  "dangerous" persons  or  for  time-limited  in- 
voluntary commitment  of  persons  who  are  mentally  handicapped 
and  also  incompetent  to  make  treatment  decisions. 

Commentary: 

Civil  commitment  involves  a  massive  intrusion  on  personal  Uberty 
and  autonomy.  Compounding  its  risks  is  a  record  of  widespread,  well- 
documented  and  long-standing  abuses.  Therefore,  the  Panel  beUeves, 
high  priority  must  be  given  to  reexamination  and  reform  of  the  civil 
commitment  system.  The  current  system,  in  most  States,  lacks  any  con- 
sistent rationale,  operates  arbitrarily  and  capriciously  at  the  whim  of 
individual  decisionmakers  and  can  easily  be  used  as  an  instrument  of 
social  control  or  as  an  expression  of  personal  or  societal  animosity  to- 
ward the  person  facing  commitment. 

Three  basic  arguments  can  be  made:  for  abolishing  commitment 
altogether,  for  restricting  its  use  to  instances  where  the  likelihood  of 
serious  bodily  injury  is  present,  or  for  authorizing  it  in  fairly  broad 
instances  by  invoking  the  paternalistic  power  of  the  State.  While  the 
Panel  feels  that  no  civil  commitment  criterion  should  be  broader  than 
the  one  set  forth  under  the  third  option  ("safeguarded  paternalism"),  it 
also  feels  strongly  that  legal  closure  on  the  question  of  commitment 
criteria  would  not  be  premature  and  unwise.'^  These  three  basic  op- 
tions are  discussed  below: 

160.  A  substantial  number  of  Task  Panel  members  were  of  the  opinion  that  j^  appropriate 
modifications  could  be  made  in  the  criminal  justice  system  to  confine  certain  persons  now  found 
in  the  mental  health  system,  they  would  personally  support  a  "modified  abolition"  position.  Even 
those  Panel  members,  however,  were  reluctant  at  this  point  to  recommend  a  single  standard  for 
adoption  by  all  States. 
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(1)     Modified  Abolition 

Under  this  option,  civil  commitment  as  it  exists  today  would  be 
virtually  abolished;  emergency  confmement  for  a  very  brief  period 
{^e.g. ,  48  hours)  would  be  authorized  for  persons  on  the  verge  of  or  in 
the  process  of  engaging  in  suicidal  behavior.'^' 

The  rationale  for  the  abolition  of  civil  commitment  is  that  invol- 
untary detention  (even  when  for  purposes  of  "treatment")  is  incompati- 
ble with  human  and  constitutional  rights.  People  have  the  right  to  be 
different  without  risking  involuntary  detention  because  others  disap- 
prove of  their  way  of  life.  This  is  not  to  deny  that  some  people  are 
unhappy,  dissatisfied  with  their  lives  or  unable  to  behave  in  ways 
which  conform  to  community  norms.  Certainly,  a  full  range  of  services 
(which  should  include  mental  health  services)  should  be  made  avail- 
able to  such  people  (as  to  all  people),  but  the  option  of  whether  or  not 
to  partake  of  any  such  services  should  remain  with  the  individual.  In 
many  cases,  people  who  today  are  subject  to  involuntary  commitment 
have  already  had  experiences  with  mental  health  care,  and  have  deter- 
mined that  such  care  has  not  been  helpful  to  them. 

The  "modified  abolition"  approach  would  recognize  that  paternal- 
istic justifications  for  civil  commitment  typically  fall  prey  to  overbroad 
application  and  to  circular  reasoning  ("the  person  is  mentally  ill  and 
incompetent  to  make  treatment  decisions  because  he  disputes  the  doc- 
tor's recommendation")  and  that  pubUc-protection  (police  power)  justi- 
fications are  undercut  by  the  inabihty  of  mental  health  professionals  to 
predict  dangerousness  accurately  and  by  their  well-documented  ten- 
dency to  err  on  the  side  of  overpredicting  dangerousness.  Furthermore, 
there  is  a  feeling  that  even  in  jurisdictions  which  technically  authorize 
commitment  only  upon  a  showing  of  serious  dangerousness,  courts  can 
and  do  distort  the  "dangerousness"  criterion  so  as  to  justify  commit- 
ment under  a  tacit  standard  of  "in  need  of  treatment." 

Moreover,  modified  aboliton  of  civil  commitment  would  not  ig- 
nore real  and  serious  mental  health  problems.  The  literature  suggests 
that  suicidal  behavior  can  be  as  effectively  thwarted  by  brief  emer- 
gency intervention  (which  this  approach  would  authorize)  as  by  the  far 
more  intrusive  device  of  ordinary  commitment.'*^ 

The  abolition  of  involuntary  commitment  would  end  the  present 
subterfuge  in  which  large  (but  unknown)  numbers  of  patients  who  are 

161.  Arguments  for  the  abolition  of  involuntary  civil  commitment  have  been  set  forth  by, 
among  others,  Thomas  Szasz.  See,  for  example.  The  Myth  of  Mental  Illness  (1961)  and  The  Manu- 
facture of  Madness  (1970)  for  a  detailed  examination  of  the  incompatibility  of  involuntary  com- 
mitment with  a  free  society. 

162.  See,  e.g.,  Greenberg,  "Involuntary  Psychiatric  Commitments  to  Prevent  Suicide,"  49 
N.Y.U.  L.  Rev.  Ill  (1974). 
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technically  on  "voluntary"  status  are  actually  hospitalized  against  their 
will.  Patients  are  quite  commonly  told  that,  unless  they  sign  "volun- 
tary" admission  forms,  they  will  be  committed  by  the  court  and  will 
end  up  spending  even  more  time  in  the  hospital. '^^ 

The  most  troubling  matter  with  respect  to  abohtion  of  involuntary 
commitment  is  the  possibihty  that  truly  dangerous  mentally  disordered 
persons,  who  are  permanently  incompetent  to  stand  trial  on  serious 
criminal  charges  or  who  are  acquitted  of  such  charges  by  the  operation 
of  the  Insanity  defense,  would  have  to  be  released  and  allowed  to  con- 
tinue their  criminal  behavior.  A  "modified  aboUtion"  approach  must 
take  cognizance  of  such  contingencies  and  must,  through  a  restructur- 
ing of  the  criminal  law  or  through  partial  reliance  on  the  mental  health 
system,  guard  against  the  immediate  or  indiscriminate  release  of  such 
persons. 

If  public-protection  (police  power)  civil  commitments  were  gener- 
ally abolished,  the  consequences  to  society  would  probably  not  be 
nearly  as  drastic  as  some  would  fear.  First  of  all,  since  mental  health 
professionals  routinely  overpredict  dangerousness  by  gross  margins, 
most  persons  now  committed  pursuant  to  the  police  power  would,  ab- 
sent coercive  intervention,  probably  not  commit  serious  dangerous  acts. 
The  small  number  who  would  commit  such  acts  would  be  subject  to 
criminal  prosecution.  The  majority  of  those  would  eventually  be  com- 
petent to  stand  trial  and,  given  the  restrictiveness  of  the  insanity  de- 
fense, might  well  be  convicted.  As  other  sections  of  this  report  urge, 
such  persons  should  be  able  to  receive  mental  health  treatment  on  a 
voluntary  basis  within  the  correctional  system. 

It  is  possible,  of  course,  that  if  pohce  power  commitments  are  eUm- 
inated  or  even  sharply  curtailed,  the  mentally  disordered  who  were  for- 
merly committed  may  now  be  "criminalized"  by  being  charged  with 
relatively  minor  criminal  offenses  (disorderly  conduct,  disturbing  the 
peace,  trespass,  etc.).  However,  such  a  result  ought  not  to  be  presumed 
inevitable  without  empirical  verification  in  jurisdictions  which  sharply 
curtail  or  virtually  abolish  their  civil  commitment  systems.  Moreover, 

163.  An  unpublished  study  by  E.  Oliver  Fowlkes,  the  director  of  the  Mental  Patients'  Advo- 
cacy Project  at  Northampton  (Mass.)  State  Hospital,  indicates  that  approximately  half  of  "volim- 
tary"  patients  did  not  want  to  be  in  the  hospital.  Fowlkes  also  found,  ironically,  that  involuntary 
patients  were  released  after  shorter  hospital  stays  than  were  those  who  signed  voluntary  admission 
forms.  Moreover,  the  later  in  the  emergency  "hold"  period  a  patient  signed  a  voluntary  admission 
form  (i.e.,  the  more  pressure  brought  to  bear  on  him  or  her?)  the  longer  was  the  stay.  But  compare 
ZwerUng,  I.  et  al.,  "A  Comparison  of  Voluntary  and  Involuntary  Patients  in  a  State  Hospital,"  45 
Am.  J.  Orthopsychiatry  pp.  81-87  (1975),  in  whiich  the  authors  found  upon  a  three  month  follow- 
up  after  admission  that  patients  in  involuntary  status  were  more  than  twice  as  likely  as  those  in 
voluntary  status  to  have  remained  in  the  hospital  (23.1%  to  10.6%  of  their  respective  group).  And 
see  Gilboy  and  Schmidt,  "  'Voluntary'  Hospitalization  of  the  Mentally  111,"  66  Northwestern  U.L. 
Rev.  429  (1971),  where  the  authors  found  that  even  patients  denominated  as  "voluntary"  were 
detained  after  they  requested  to  leave  the  hospital. 
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even  if  such  "criminalization"  were  to  occur,  it  might  still  be  preferable 
to  the  current  system.  The  criminal  courts  provide  stringent  procedural 
protections,  criminal  sanctions  are  unlikely  to  be  more  severe  than  are 
current  periods  of  civil  confmement  and  application  of  the  criminal 
sanctions  in  a  sense  encourages  persons  to  take  responsiblity  for  their 
own  behavior. 

It  is  also  possible  that,  with  limitation  of  police  power  commit- 
ments, persons  now  civilly  committed  pursuant  to  that  power  will  be 
charged  with  criminal  offenses  and  will  then  be  offered  the  option  of 
being  "diverted"  from  the  criminal  system  to  the  mental  health  system. 
As  with  "criminalization"  in  general,  the  rise  of  mental  health  diver- 
sion programs  is  a  matter  about  which  we  now  have  little  empirical 
evidence.  As  such  programs  begin,  they  will  require  careful  scrutiny  to 
ensure  voluntariness  and  confidentiality.  But  if  such  conditions  are  en- 
sured, diversion  may  be  an  acceptable — perhaps  prefera- 
ble— alternative  to  criminal  conviction  or  to  involuntary  civil 
commitment. 

(2)      "Dangerousness"  as  a  Basis  for  Commitment 

A  second  option  would  be  to  authorize  involuntary  commitment 
only  upon  a  showing  of  serious  mental  disorder  coupled  with  a  sub- 
stantial likelihood  that  the  proposed  patient,  if  not  committed,  would  in 
the  near  future  cause  or  suffer  death  or  serious  bodily  harm.  To  reduce 
overpredictions  of  dangerousness,  such  a  standard  would  require  a  pre- 
diction of  future  dangerousness  to  be  predicated  upon  a  recent  behav- 
ioral indicator  (an  overt  act,  an  attempt  or  a  serious  threat)  of  the 
individual's  propensity  to  do  serious  bodily  harm  to  himself  or  to 
others. 

The  convergence  of  a  variety  of  theoretical  and  pragmatic  con- 
cerns makes  it  unlikely  that  society  will  in  the  near  future  opt  for  aboh- 
tion — even  modified  abohtion — of  civil  commitment.  Society  seems 
unwilling,  for  example,  to  permit  distressed  persons  to  take  their  own 
hves.  Also,  society  seems  unwilling  to  release  persons  who  are  mentally 
ill  and  demonstrably  dangerous  and  who  engage  in  criminal  behavior 
but  who,  because  of  their  incompetence  to  stand  trial  or  because  of  the 
availability  of  the  insanity  defense,  may  be  able  to  escape  criminal  con- 
finement. 

Thus,  while  these  concerns  might  be  dealt  with  as  set  forth  above, 
the  "dangerousness"  approach,  favored  by  many  courts,'^  authorizes 
commitment  only  of  persons  found  to  be  seriously  mentally  disordered 

164.  See,  for  example.  Lynch  v.  Baxley,  386  E  Supp.  378  (M.D.  Ala.  1974);  Lessard  v. 
Schmidt,  349  F.  Supp.  1078  (E.D.  Wis.  1972)  (see  footnote  126,  Section  III.8,  for  subsequent 
history. 
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who,  without  commitment,  are  likely  to  cause  or  suffer  serious  bodily 
harm  in  the  near  future.  Moreover,  to  reduce  errors  and  aid  in  specific- 
ity— avoiding  the  arbitrariness  that  flows  from  vagueness — this  ap- 
proach requires  that  the  proposed  patient  must  have  demonstrated 
dangerous  potential  in  the  recent  past  (through,  e.g.,  an  overt  act  or 
attempt). 

The  "dangerousness"  approach  would  avoid  the  above-mentioned 
circularity  of  more  paternalistic  standards  and  the  slipperiness  of  a 
broad  "in  need  of  treatment"  criterion,  under  which  it  has  often  been 
possible  to  accomplish  the  commitment  of  an  individual  simply  be- 
cause he  is  annoying,  obnoxious,  or  different. '^^  This  option  would  also 
have  the  following  advantages:  the  tightened  commitment  standard 
would  ensure  that  the  limited  public  mental  health  resources  are  ex- 
pended on  high  priority  cases;  in  view  of  the  danger  of  overpredicting 
dangerousness,  commitment  would  not  be  authorized  to  prevent  socie- 
tal risks  less  serious  than  death  or  serious  bodily  injury  {e.g. ,  danger  to 
property);  overprediction  of  dangerousness  would  be  further  reduced 
by  requiring,  as  some  courts  constitutionally  mandate,  that  predictions 
of  dangerousness  be  supported  by  evidence  of  recent  overt  acts. 

(3)      "Safeguarded  Paternalism  " 

A  third  scheme  for  involuntary  commitment  might  operate  as  fol- 
lows: Commitment  for  a  rather  brief  {e.g.,  six-week)  period  could  be 
authorized  if  it  is  established  at  a  properly  conducted  hearing  that  the 
person  suffers  from  a  severe  mental  iUness,  reliably  diagnosed  {e.g.,  a 
psychosis,  an  organic  syndrome);  the  immediate  prognosis  is  for  major 
distress  for  the  person  if  treatment  is  not  forthcoming;  treatment,  likely 
to  be  effective,  is  available;  and  the  risk/benefit  ratio  of  treatment  is 
such  that  a  "reasonable  person"  would  consent  to  it.  At  the  expiration 
of  the  brief  initial-commitment  period,  a  new  hearing  would  be  re- 
quired to  extend  the  order  for  care  for  an  additional  period  of  the  same 
length.  At  the  end  of  a  6-12  week  period,  it  would  be  evident  in  virtu- 
ally all  cases  whether  the  period  of  involuntary  commitment  had  in  fact 
served  the  patient's  best  interests.  If  the  patient  had  not  profited  from 
treatment  and  was  unwilling  to  accept  further  treatment  voluntarily, 
further  involuntary  treatment  would  probably  not  be  advantageous.  At 
that  time  the  patient  would  be  released. '^^ 

Contrary  to  the  opinion  that  "dangerousness"  should  be  the  only 
condition  for  involuntary  civil  commitment,  in  some  jurisdictions  the 
need  for  care  and  treatment  has  been  approved  as  a  vahd  criterion  for 

165.  See,  generally,  O'Connor  v.  Donaldson,  All  U.S.  563  (1975). 

166.  See,  e.g..  Stone,   Mental  Health  and  Law:  A  System  in  Transition,  DHEW  Pub.  No. 
(ADM)  75-176,  U.S.  Government  Printing  Office,  Washington,  D.C.,  1975. 
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civil  commitment. '^^  The  option  set  forth  here  wouid  avoid  some  of  the 
shortcomings  of  current  "dangerousness"  standards,  such  as  the  diffi- 
culty of  predicting  dangerous  behavior  and  the  tendency  of  some  com- 
mitting courts  to  pervert  the  standard  in  particular  apphcations. 
Moreover,  a  "dangerousness"  standard  honestly  applied  could  prevent 
commitment  of  many  mentally  ill  persons  who  could  profit  from  treat- 
ment but  who  may,  because  of  their  illness,  be  unable  to  understand 
their  need  for  such  treatment.  This  could  be  viewed  as  an  undesirable 
result,  in  light  of  increasing  evidence  in  recent  studies  that  severe  psy- 
chiatric illness  can  be  rehably  diagnosed '^^  and  that  patients  are  helped 
rather  than  simply  victimized  by  involuntary  civil  commitment. '^^ 
Recommendation  2. 

(a)  Whatever  substantive  commitment  standard  is  adopted, 
evenhanded  administration  should  be  promoted  by  the  use  of 
specific  definitions  and  criteria. 

(b)  The  Department  of  Health,  Education,  and  Welfare  should 
fund  studies  to  ascertain  the  differential  effects  of  commitment 

criteria  in  jurisdictions  which  have  adopted  different  models  of 
involuntary  civil  commitment. 

Commentary: 

Whatever  standard  is  ultimately  adopted,  the  Panel  feels  strongly 
that  corrective  action  should  result  in  the  adoption  of  statutory  lan- 
guage which  is  pragmatically  precise,  i.e.,  which  describes  with  particu- 
larity the  types  of  conditions  and  behaviors,  if  any,  that  can  lead  to  loss 
of  personal  liberty.  Only  if  this  is  done  will  there  be  any  confidence 
that  the  commitment  criteria  are  being  administered  in  a  fair  and  even- 
handed  fashion. 

Courts  and  legislatures  recently  addressing  questions  of  civil  com- 
mitment have  generally  agreed  that  the  commitment  power  must  be 
circumscribed  to  some  extent,  but  the  debate  over  particular  criteria 
remains  heated.  This  is  as  it  should  be,  since  the  question  of  involun- 
tary commitment  criteria  involves  not  only  legal  considerations,  but 
also  ethical  and  social  judgments  as  to  the  types  of  behavior  society  is 
(or  should  be)  willing  to  tolerate. 

It  is  most  important,  however,  that  the  ongoing  dialogue  be  in- 
formed by  empirical  studies  of  how  different  commitment  criteria  are 

167.  See,  for  example,  Fhagen  v.  Miller,  29  N.Y.2d  348,  278  N.E.2d  615,  328  N.Y.S.2d  393, 
cert,  denied,  409  U.S.  845  (1972). 

168.  Helzer  et  al.,  "Reliability  of  Psychiatric  Diagnosis  II;  The  Test/Retest  Reliability  of  Di- 
agnostic Classification,"  34  Archives  of  General  Psychiatry  136,  141  (1977). 

169.  See,  for  example,  Gove  and  Fain,  "A  Comparison  of  Voluntary  and  Committed  Psychi- 
atric Patients,"  34  Archives  of  General  Psychiatry  669-676  (1977). 
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operating  in  various  States.  HEW  should  (through  NIMH  or  other  ap- 
propriate branches)  fund  such  studies,  perhaps  paying  particular  atten- 
tion to  States  that  have  rather  recently  revised  their  commitment  codes 
{^e.g. ,  Iowa,  Michigan,  Ohio,  Pennsylvania,  Wisconsin). 

Recommendation  3. 

Voluntary  mental  health  and  supportive  services  should  be  made 
easily  available  to  those  who  seek  them. 

Commentary: 

Any  limitations  on  involuntary  mental  health  treatment  ought  to 
be  accompanied  by  an  expansion  of  opportunities  for  truly  voluntary 
care  and  services  provided  in  appropriate  settings.  Just  as  States  should 
not  force  confmement  and  treatment  on  persons  who  neither  need  nor 
want  such  "help,"  so  they  should  facilitate  provision  of  appropriate 
services  to  persons  who  voluntarily  seek  assistance. 

Recommendation  4. 

(a)  Commitment  procedures  should  be  adopted  to  ensure  fair 
resolution  of  the  issues  at  stake. 

(b)  Procedural  protections  should  include,  but  not  necessarily 
be  limited  to,  initial  screening  of  potential  commitment  cases  by 
mental  health  agencies,  a  prompt  commitment  hearing  preceded 
by  adequate  notice  to  interested  parties,  the  right  to  retained  or 
assigned  counsel,  the  right  to  a  retained  or  assigned  independent 
mental  health  evaluator,  a  transcript  of  the  proceedings,  applica- 
tion of  the  principle  of  the  least  restrictive  alternative,  a  rela- 
tively stringent  standard  of  proof  (at  least  "clear  and 
convincing"  evidence),  durational  limits  on  confinement  (with 
the  ability  of  a  court  to  specify  a  period  of  confinement  short  of 
the  statutory  maximum)  and  the  right  to  an  expedited  appeal  At 
the  commitment  hearing,  the  rules  of  evidence  shall  apply  and 
the  respondent  should  have  the  right  to  wear  his  own  clothing,  to 
present  evidence  and  to  subpoena  and  cross-examine  witnesses. 
Ideally,  the  petitioner  should  also  be  represented  by  counsel 

Commentary: 

Both  due  process  considerations  and  sound  social  policy  dictate 
that  commitment — ^with  its  massive  intrusion  on  liberty  and  auton- 
omy— should  be  authorized  only  if  fair  procedures  are  employed  to  re- 
solve the  major  issues.  Several  courts  have  held  many  of  the  procedures 
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recommended  above  to  be  constitutionally  compelled. '^°  Certain  other 
of  the  above  procedures  (such  as  initial  screening  by  mental  health 
agencies  to  divert  certain  persons  from  the  commitment  process  and  to 
direct  them  to  services  more  suitable  to  their  needs)  have  been  required 
by  recent  legislation. 

Moreover,  at  this  stage  of  our  psychiatric  and  jurisprudential  his- 
tory the  recommended  rights  can  hardly  be  viewed  as  controversial. 
Indeed,  the  rights  to  a  prompt  hearing,  to  counsel,  to  an  independent 
evaluator  and  to  durational  limits  on  confmement  (the  necessity  for 
periodic  review)  were  supported  several  years  ago  in  a  position  state- 
ment published  by  the  American  Psychiatric  Association.'^'  Still,  there 
remains  considerable  laxity  in  actually  according  those  rights  to  pro- 
posed patients.  The  Panel  feels  strongly  that  these  procedural  protec- 
tions should  be  provided  without  delay  and  that  whatever  costs  may  be 
involved  in  securing  such  protections  should  not  detract  from  funds 
currently  available  for  mental  health  services. 

Many  Panel  members  believe  that  these  same  procedural  protec- 
tions ought  to  be  afforded  by  statute  to  minors  as  well  as  adults,  and 
that  so  called  "voluntary"  commitments  of  minors  by  their  parents 
ought  not  to  be  permitted.  Evidence  suggests  that  while  institutional- 
ization may  be  appropriate  and  necessary  for  some  children,  for  others 
it  has  been  used  by  parents  either  punitively  or  because  they  are  una- 
ware of  any  alternatives  and  by  the  State  for  similar  reasons.  Whether 
these  due  process  protections  are  required  as  a  matter  of  constitutional 
law  is  presently  before  the  Supreme  Court  in  Parham  v.  J.L.  and 
J.R.  '^2 

Explicit  criteria  and  procedural  protections  should  also  be  avail- 
able for  children  in  State  custody  as  a  result  of  court  or  parental  action, 
who  are  placed  in  residential  settings  other  than  mental  hospitals.  In- 
creasingly, mentally  handicapped  children  are  not  only  committed  to 
mental  hospitals,  they  are  placed  out  of  their  homes  in  foster  care  and 
group  settings,  either  under  the  auspices  of  the  child  welfare  system  or 
through  purchase  of  service  contracts  negotiated  by  mental  health  de- 
partments. This  trend  is  Hkely  to  continue  and  become  stronger  as  the 
obligation  to  place  the  child  in  the  least  restrictive  setting  and  the  pres- 
sures for  deinstitutionalization  increase. '^^ 

170.  See,  for  example,  Lessard  v.  Schmidt,  349  F.  Supp.  1078  (E.D.  Wis.  1972)  (subsequent 
history  omitted). 

171.  \1%  Am.  J.  Psychiatry  1480  (1972). 

172.  Parham  v.  J.L.  andJ.R.,  412  F.  Supp.  112  (M.D.  Ga.  1976).  The  case  was  argued  on 
appeal  to  the  United  States  Supreme  Court  in  the  fall  of  1977  and  has  recently  been  set  for  reargu- 
ment. 

173.  See  Children  Without  Homes:  An  Examination  of  Public  Responsibility  to  Children  in  Out 
of  Home  Care,  the  Children's  Defense  Fund,  1977. 
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Children  placed  in  these  alternate  settings  are  no  less  in  need  of  a 
strong  protective  framework.  For  many  of  them,  particularly  when  the 
placement  is  through  child  welfare,  custody  is  typically  transferred  to 
the  State,  either  on  a  temporary  or  permanent  basis.  In  the  former  in- 
stance, parents  retain  residual  rights  but  are  often  effectively  cut  off 
from  making  decisions  about  their  children  by  the  policies  and  prac- 
tices of  public  agencies.  Other  children  lack  concerned  parents  and  lin- 
ger, without  stability  and  permanence,  in  out-of-home  care.  Therefore, 
both  as  a  matter  of  policy  and  legality  it  is  important  that  these  chil- 
dren too  be  protected  by  access  to  counsel,  required  periodic  and  dispo- 
sitional reviews,  placement  only  if  absolutely  necessary — in  the  least 
restrictive  setting  and  in  as  close  proximity  as  possible  to  he  child's  own 
home — and  by  requirements  for  efforts  to  ensure  that  children  who 
cannot  be  reunited  with  their  natural  families  are  placed  with  perma- 
nent families  through  adoption,  if  at  all  possible,  regardless  of  the 
child's  handicapping  condition.  To  this  end,  no  Federal  funds  should 
be  made  available  to  the  States  for  out-of-home  care  of  mentally  handi- 
capped children  unless  these  protections  are  afforded. 

12.     Mental  Health  Issues  Affecting  Persons  Accused  or  Convicted 
of  Crimes 

Recommendation  1. 

Mental  Health  Services  to  Prisoners 

(a)  Mentally  handicapped  persons  incarcerated  in  jails  and 
prisons  should  have  reasonable  access  to  quality  mental  health 
services  which  are  delivered  on  a  truly  voluntary  basis  with  con- 
fidentiality comparable  to  that  which  exists  in  private  care.  This 

can  occur  only  if  participation  in  treatment  is  unrelated  to  re- 
lease considerations.  Medicaid  reimbursement  should  be  ex- 
tended to  include  voluntary  jail  and  prison  mental  health  care. 

(b)  In  order  for  mental  health  services  to  be  truly  voluntary 
and  optimally  effective,  prisons  must  first  establish  minimally 
adequate  physical  and  psychological  environments.  The  Depart- 
ment of  Justice  should  place  a  high  priority  on  allocating  Fed- 
eral grant  funds  to  the  improvement  of  prison  living  conditions. 

(c)  Prisoners  from  racial  or  ethnic  minority  groups  should 
have  access  to  mental  health  professionals  from  similar  back- 
grounds. 

(d)  If  a  mentally  handicapped  prisoner  is  transferred  involun- 
tarily from  a  prison  to  a  mental  hospital,  the  involuntary  transfer 
should  be  preceded  by  procedural  protections  equivalent  to  those 
available  in  ordinary  civil  commitment.  Indeed,  such  "commit- 
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ment-like" procedures  should  be  followed  even  before  a  prisoner 
receives  involuntary  mental  health  treatment  within  a  correc- 
tional institution  itself 

(e)  In  cases  where  a  mentally  handicapped  prisoner  desires 
mental  heath  treatment  and  where  mental  health  and  correc- 
tional authorities  concur  that  a  hospital  setting  would  be  appro- 
priate and  beneficial  to  the  prisoner,  procedures  should  be 
developed  for  effectuating  a  voluntary  hospital  admission.  The 
prisoner's  good-time  and  parole  opportunities  ought  not  to  be 
jeopardized  by  the  transfer— in  fact,  good- time  and  parole  op- 
portunities should  not  be  jeopardized  even  for  involuntarily  com- 
mitted prisoners. 

0(1)     Mental  health  professionals,  as  a  general  rule,  should 
decline  to  provide  predictions  of  future  criminal  behavior  for 
use  in  sentencing  or  parole  decisions  regarding  individual  of- 
fenders. 

(2)  If  a  mental  health  professional  decides  that  it  is  appro- 
priate in  a  given  case  to  provide  a  prediction  of  future  criminal 
behavior,  s/he  should  clearly  specify: 

(a)  The  acts  being  predicted; 

(b)  The  estimated  probability  that  these  acts  will  occur 
in  a  given  time  period;  and 

(c)  The  factors  on  which  the  predictive  judgment  is 
based. 

Commentary: 

One  recent  study'"'*  has  estimated  that  37  percent  of  jail  inmates  in 
five  CaUfomia  counties  suffered  from  a  mental  disorder.  Excluding 
those  with  personality  disorders  (20.9  percent)  and  mental  retardation 
(.5  percent),  16  percent  of  all  jail  inmates  would  still  be  judged  to  have 
psychotic  or  nonpsychotic  disorders.  Another  well-known  study'"' 
found  that  9.5  percent  of  the  prison  population  nationwide  was  men- 
tally retarded.  Thus,  research  makes  clear  that  a  high  percentage  of  jail 
and  prison  inmates  (markedly  higher  than  that  in  the  nonprison  popu- 
lation) is  mentally  handicapped.  In  hght  of  these  studies,  each  State 
should  conduct  a  mental  health  survey  among  city  and  county  jail  m- 
mates  and  State  and  Federal  prisoners  to  determine  inci- 
dence/prevalence rates  and  need  for  service. 

174  Arthur  Bolton  Associates,  "A  Study  of  the  Need  for  and  Availability  of  Mental  Health 
Services  for  MentaUy  Disabled  Jail  Inmates  and  Juveniles  in  Detention  Facbties,  prepared  for 
the  California  Department  of  Health,  October  1976.  ,  ,     .  ,  ,  „„,  " 

the  f-^alilomia^^  ^p^  Courtless,  "The  MentaUy  Retarded  m  Penal  and  Correctional  Institutions, 

124  Am.  J.  Psychiatry  1164  (1968). 
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Recent  research  also  reveals  that  an  appalling  level  of  physical  and 
sexual  abuse  often  characterizes  prison  life.  Meaningful  mental  health 
services  cannot  be  delivered  to  mentally  handicapped  persons  in  pris- 
ons until  the  basic  physical  and  psychological  improvement  of  prisons 
has  enforced  minimal  standards  of  human  dignity  and  self-respect.  Af- 
ter adequate  living  conditions  in  prisons  are  specified,  the  question  of 
providing  minimum  standards  for  the  provision  of  mental  health  ser- 
vices in  prisons  becomes  valid. 

Medicaid  does  not  reimburse  health  or  mental  health  services  pro- 
vided to  prisoners  or  inmates  of  Federal,  State  or  local  correctional  in- 
stitutions. In  order  to  make  it  possible  for  prisoners  to  receive  mental 
health  services  that  they  desire,  or  to  continue  in  therapy  that  had  been 
initiated  prior  to  incarceration,  statutory  changes  should  be  made  so 
that  Medicaid  can  reimburse  for  those  services  requested  by  a  prisoner. 

Access  to  services  on  a  voluntary  basis  (/>. ,  whether  or  not  the 
inmate  enters  treatment  has  no  effect  on  parole-release  date  or  on  in- 
prison  benefits)  and  in  a  confidential  manner  is  essential  to  avoid  a 
coerced  participation  which  will  undermine  useful  treatment.  It  has 
been  estimated  on  the  basis  "of  the  study  cited  above  that  42  percent  of 
the  approximately  3,000  mentally  disordered  Mexican-Americans 
booked  into  jail  in  a  given  year  in  Los  Angeles  County  speak  only  or 
mainly  Spanish.  Yet  not  one  of  the  20  mental  health  professionals  in 
the  Los  Angeles  county  jail  is  bilingual  or  bicultural.  Therefore,  even  in 
a  relatively  progressive  and  comprehensive  prison  mental  health  sys- 
tem, such  as  that  in  Los  Angeles  County,  Spanish-speaking  inmates 
have  no  therapists  available  to  them  with  relevant  language  or  cultural 
background.  One  of  the  Panel's  recommendations  attempts  to  amelio- 
rate this  kind  of  problem  by  ensuring  that  mentally  handicapped  per- 
sons have  access  to  therapists  who  speak  their  primary  language  and 
who  understand  their  culture.  In  areas  where  there  is  a  scarcity  of  bilin- 
gual/bicultural  mental  health  professionals,  recruitment  efforts  at  local 
graduate/professional  schools  should  be  encouraged. 

With  regard  to  the  issue  of  prison-to-hospital  transfers,  a  number 
of  cases  have  held  that  because  of  the  possibility  of  mistake,  stigma  and 
a  lengthier  period  of  confinement,  a  prisoner  who  is  to  be  involuntarily 
transferred  to  a  mental  hospital  should  first  be  granted  a  civil  commit- 
ment-type hearing.  Despite  such  constitutionally-grounded  decisions, 
rooted  also  in  sound  social  policy,  some  jurisdictions  seemingly  con- 
tinue to  effectuate  such  transfers  unilaterally  and  summarily,  treating 
the  transfers  as  equivalents  of  mere  administrative  "placement  and 
classification"  decisions.  The  Panel  beheves  that  all  jurisdictions 
should  afford  prisoners  for  whom  forced  hospitalization  is  sought  pro- 
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eedures  equivalent  to  those  accorded  nonprisoners  undergoing  civil 
commitment. 

Indeed,  to  avoid  circumvention  of  such  safeguards  simply  by  in- 
voluntarily treating  prisoners  in  a  penal  setting,  due  process  procedures 
should  also  be  followed  in  certain  other  instances.  When  a  prisoner  is 
involuntarily  transferred  to  a  psychiatric  unit  of  a  prison,  for  example, 
or  even  when  a  prisoner  is  forcibly  and  intrusively  treated  without  be- 
ing transferred  at  all,  the  possibihty  of  stigma,  the  adverse  conse- 
quences of  mistake,  and  the  major  change  in  the  conditions  of  the 
inmate's  confmement  all  point  to  the  need  for  adequate  procedural 
safeguards. '^^ 

When  a  mentally  handicapped  prisoner  desires  transfer  to  a 
mental  hospital  and  mental  health  and  prison  authorities  concur  that 
such  treatment  would  be  beneficial,  a  number  of  unnecessary  legal  hur- 
dles now  serve  as  barriers  to  effective  mental  heaUh  care.  In  some  juns- 
dictions,  for  example,  voluntary  admission  for  prisoners  is  simply 
unavailable,  necessitating  that  the  transfer  occur,  if  at  all,  only  through 
commitment.  Because  of  the  added  stigma  of  commitment  and  because 
commitment  may  involve  a  lengthier  period  of  confmement  than  smi- 
ply  serving  a  prison  sentence,  the  unavailability  of  a  voluntary  proce- 
dure may  discourage  delivery  of  needed  and  appropriate  mental  heahh 


care 


Other  legal  disincentives  to  appropriate  care  involve  laws,  regula- 
tions or  practices  involving  good-time  credits  and  parole  ehgibiUty  for 
prisoners  who  are  voluntarily  or  involuntarily  transferred  to  mental 
hospitals.  Although  the  cases  are  now  fortunately  beginning  to  go  the 
other  way,  the  traditional  situation  denied  prisoners  good-time  credits 
while  they  were  hospitaUzed  and  denied  them,  merely  because  of  their 
hospitaUzation,  the  opportunity  to  be  paroled,  even  if  the  parole  was 
conditioned  upon  the  patient's  remaining  in  the  hospital  until  hospital 
authorities  beheved  discharge  into  the  community  was  warranted. 
Those  practices,  which  are  unjust  and  which  serve  as  legal  impedmients 
to  mental  health  care  for  prisoners,  have  been  eradicated  in  some  States 
by  recent  legislation  or  case  law.'^^  The  Panel  recommends  that  all 
States  be  encouraged  to  rid  their  laws  of  such  access  barriers. 

Traditionally,  predictions  by  mental  heahh  professionals  concern- 
ing who  will  do  future  dangerous  acts  have  been  an  important  factor  in 
parole  decisions.  The  Panel  rejects  the  argument  that  "somebody  has  to 
make  these  predictions"  in  determining  sentence  length,  and  that  they 

176,  See  Wexler,  D.,  Criminal  Commitments  and  Dangerous  ^^"''^'/ff'^/l'-^JPP;  "'^^^f^^^^ 
Roth,  L.,  "Correctional  Psychiatry,"  (Chapter  30)  in  Petty,  Curran,  and  McGarry  (eds.).  Modern 
Legal  Medicine  and  Forensic  Science,  in  press. 

177.  See  Wexler,  supra,  at  58-61. 
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necessarily  will  be  made  at  an  even  lower  level  of  validity — or  a  higher 
level  of  bias — if  mental  health  professionals  "abdicate"  their  role  as 
predictors  of  future  crime. '^^  While  that  is  a  risk  with  which  one  should 
be  concerned,  it  is  also  possible  that  nobody  will  make  predictions,  and 
that  the  criminal  justice  system,  deprived  of  the  opportunity  to  pass  off 
difficult  ethical  and  policy  questions  as  matters  of  scientific  acumen, 
will  begin  to  confront  more  honestly  the  value  premises  on  which  it 
goes  about  imposing  prison  sentences.  As  observors  have  noted: 

Whether  the  setting  is  a  maximum-security  prison  or  merely  Juvenile 
Hall,  the  paradox  is  the  same:  the  degree  to  which  the  offender  has 
supposedly  been  reformed  by  these  institutions  is  judged  on  the  basis 
of  his  saying  and  doing  the  right  things  ....  Reform  when  seen  as 
something  different  from  compliance  inevitably  becomes  self-reflec- 
tive ....  This  game  is  won  by  the  "good  actors":  the  only  losers  are 
those  inmates  who  refuse  to  be  reformed  because  they  are  too  honest 
or  angry  to  play  the  game  .  .  .  .'^^ 

The  Panel  makes  this  recommendation  more  for  ethical  than  em- 
pirical reasons.  The  research  suggests  that  the  validity  of  psychological 
predictions  of  dangerous  behavior,  at  least  in  the  sentencing  and  re- 
lease situations  we  are  considering,  is  extremely  poor,  so  poor  that  one 
could  oppose  the  use  of  such  predictions  on  the  strictly  empirical 
grounds  that  mental  health  professionals  are  not  competent  to  make 
such  judgments. '^°  An  analogous  conclusion  was  reached  by  a  Task 
Force  of  the  American  Psychiatric  Association:  "Neither  psychiatrists 
nor  anyone  else  have  reliably  demonstrated  an  ability  to  predict  future 
violence  or  'dangerousness'.  Neither  has  any  special  psychiatric  'exper- 
tise' in  this  area  been  established."'^'  Our  position  goes  further.  We 
suggest  that  even  in  the  unUkely  event  that  substantial  improvements  in 
the  reprediction  of  criminal  behavior  were  documented,  there  would 
still  be  reason  to  question  the  ethical  appropriateness  of  extending  an 
offender's  sentence  beyond  what  he  "deserves"  in  order  to  achieve  a 
utilitarian  gain  in  public  safety. '^^  It  is  clear,  however,  that  there  are  no 
facile  answers  to  this  most  difficult  question  of  ethics  and  public  policy, 
especially  when  one  takes  into  account  "justice"  to  the  potential  victims 
of  violent  crime — who,  like  their  offenders  and  unlike  the  legislators, 

178.  See   American   Psychological   Association,    Task  Force  on  Psychology  and  Criminal 
Justice.  Wafhington,  D.C.:  American  Psychological  Association,  1978. 

179.  Watzlawick,  Weakland  and  Fisch,  Change:  Principles  of  Problem  Formation  and  Problem 
Resolution,  1974,  p.  69. 

180.  See  Monahan,  The  prediction  of  violent  criminal  behavior:  A  methodical  critique  and 
prospectus.  In  National  Research  Council  (Ed.)  Deterrence  and  Incapacitation:  Estimating  the  Ef- 
fects of  Criminal  Sanctions  on  Crime  Rates.  Washington,  D.C.  National  Academy  of  Sciences, 

1978. 

181.  American  Psychiatric  Association.  Clinical  Aspects  of  the  Violent  Individual.  Washington, 
D.C.  American  Psychiatric  Association,  1974,  p.  20. 

182.  von  Hirsch,  Doing  Justice:  The  Choice  of  Punishments  (1976). 
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judges  and  mental  health  professionals  making  decisions  in  the  crimi- 
nal justice  system,  are  often  poor  and  nonwhite.'^^ 

Because  reasonable  persons  may  disagree  with  the  position  we 
have  adopted  with  regard  to  offering  predictions  for  judical  and  parole 
board  decisionmaking,  we  would  urge  those  who  do  believe  it  ethical  to 
participate  in  such  decisions  to  be  explicit  about  what  information  it  is 
that  they  are  providing.  Others  would  then  be  in  a  position  to  evaluate 
more  objectively  the  nature  of  the  scientific  contribution,  and  to  draw 
their  own  policy  conclusions. 

Recommendation  2. 

(a)  Evaluations  to  determine  whether  a  defendant  is  competent 
to  stand  trial  should  be  performed  promptly  and  should,  if  possi- 
ble, be  performed  in  the  defendant's  home  communitv  and  on  an 
outpatient  basis.  Outpatient  dispositions  should  be  considered  in 
certain  instances  even  for  defendants  found,  after  evaluation  and 
hearing,  to  be  incompetent  to  stand  trial 

(b)  A  defendant  who,  because  of  psychotropic  medication,  is 
able  to  understand  the  nature  of  the  proceedings  and  to  assist  in 
his  defense,  should  not  automatically  be  deemed  incompetent  to 
stand  trial  simply  because  his  satisfactory  mental  functioning  is 
dependent  upon  the  medication,  and  should  have  the  option  of 
going  forward  with  his  trial 

(c)  Recent  proposals  by  legal  commentators  to  abolish  the  in- 
competency plea  (and  to  substitute  for  it  a  trial  continuance  and 
then  a  trial  with  enhanced  defense  protections)  are  deserving  of 

further  study. 

(d)  At  a  minimum,  the  limitations  imposed  by  Jackson  v.  In- 
diana upon  the  nature  and  duration  of  incompetency  commit- 
ments ought  to  be  acknowledged  and  enforced  nationwide. 

Commentary: 

Often,  defendants  alleged  to  be  incompetent  to  stand  trial  have 
been  automatically  confined — sometimes  to  a  maximum  security  insti- 
tution— for  a  period  of  psychiatric  evaluation  that  could  last  for  30  to 
90  days  or  longer.  However,  recent  studies  have  concluded  that  compe- 
tency examinations  can  usually  be  conducted  within  a  matter  of  days 
and  that  fully  70  percent  of  such  evaluations  can  be  conducted  ade- 
quately on  an  outpatient  basis.'*"*  Accordingly,  to  avoid  unnecessary 

183.  Shah,  Dangerousness:  A  paradigm  for  exploring  some  issues  in  law  and  psychology. 
American  Psychologist  (in  press). 

184.  de  Grazia,  Diversion  from  the  Criminal  Process:  the  "Mental  Health"  Experiment.  6 
Conn.  Law  Rev.  432,  436  (1974). 
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stigmatization,  deprivation  of  liberty  and  expense,  the  Panel  recom- 
mends that,  so  far  as  possible,  such  evaluations  be  conducted  quickly, 
locally  and  without  hospitalization. 

Indeed,  outpatient  dispositions  may  sometimes  be  appropriate 
even  for  defendants  finally  adjudicated  to  be  incompetent  to  stand 
trial.  For  example,  an  incompetent  defendant  with  roots  in  the  commu- 
nity who  is  charged  with  a  nonviolent  offense  would  profit  clinically 
from  outpatient  therapy  more  than  from  an  institutional  environ- 
ment.'^^ Statutes  and  court  rules  relating  to  competency  should,  then, 
make  room  for  outpatient  dispositions  of  such  persons. 

The  Panel's  second  recommendation  in  this  area  relates  to — and 
rejects — ^the  "rule"  established  in  some  jurisdictions  or  by  some  judges 
that  "medically  induced"  competence  is  "artificial"  competence  and 
accordingly  ought  not  to  be  treated  as  legal  competence  to  stand  trial. 
Courts  following  such  an  "automatic  bar"  rule  insist  that  defendants  be 
withdrawn  from  medication  prior  to  trial.  If  the  defendant's  mental 
condition  then  deteriorates,  he  is  again  ruled  incompetent  and  is  again 
hospitalized.  The  automatic  bar  to  trying  defendants  whose  compe- 
tence is  medically  induced  has  recently — and  deservedly — been  chal- 
lenged as  an  unwise  policy  and  as  an  unconstitutional  practice.'*^ 
Defendants  whose  competence  has  been  restored  by  medication  should 
have  the  option  of  proceeding  with  a  trial  to  determine  their  guilt  or 
innocence. 

The  Panel  believes  worthy  of  further  study  the  recent  proposal  of 
Professor  Robert  Burt  and  Dean  Norval  Morris  to  aboUsh  the  incom- 
petence doctrine.  In  its  place,  Burt  and  Morris  would  substitute  a  trial 
continuance  of  up  to  six  months.  If  the  accused  does  not  regain  compe- 
tence within  that  period,  Burt  and  Morris  would  require  the  State  ei- 
ther to  dismiss  the  charges  or  to  bring  the  accused  to  trial  with  extra 
protections  designed  to  compensate  in  part  for  his  incompetency  {e.g., 
increased  defense  discovery  rights  and  a  heightened  prosecutive  burden 
of  proof)."' 

Some  of  the  current  abuses  of  incompetency  commitments  would 
be  eliminated  simply  by  enforcement  of  the  Supreme  Court's  decision 
in  Jackson  v.  Indiana. ^^^  In  Jackson,  the  Court  said  defendants  found 


185.  See,  for  example.  People  ex  rel.  Martin  v.  Strayhorn,  61  111.  2d  296  (1976). 

186.  See  Winick,  Psychotropic  Medication  and  Competence  to  Stand  Trial,  2  Am.  Bar  Founda- 
tion Research  Journal  769  (1977). 

187.  Burt  and  Morris,  A  Proposal  for  the  Abolition  of  the  Incompetency  Plea,  40  U.  Chi.  L. 
Rev.  66  (1972).  While  the  Panel  felt  that  the  Burt/Morris  proposal  deserves  serious  study,  there 
was  no  consensus  on  the  issue  of  whether  incompetent  persons  should  be  allowed  to  go  to  trial. 
Some  Panel  members  felt  that  to  allow  an  incompetent  defendant  to  stand  trial  could  raise  serious 
due  process  questions  and  might  be  unconstitutional. 

188.  406  U.S.  715  (1972). 
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incompetent  to  stand  trial  could  not  be  committed  indefinitely,  but 
only  for  a  period  reasonably  necessary  to  determine  whether  they  could 
be  restored  to  competency  in  the  foreseeable  future  and,  if  so,  for  an 
additional  period  reasonably  necessary  for  the  restoration  of  such  com- 
petence. Very  few  States  have  implemented  this  constitutional  direc- 
tive, with  the  result  that  incompetent  defendants  remain  incarcerated 
for  years  without  any  resolution  of  the  charges  against  them  and  with- 
out any  hope  of  improvement  in  their  mental  condition.  Enforcement 
of  Jackson — by  appropriate  State  legislation  or  perhaps  as  a  condition 
of  Law  Enforcement  Assistance  Administration  funding — would  at 
least  force  States  either  to  bring  these  defendants  to  trial  or  to  take 
some  other  action  to  remove  them  from  their  legal  limbo. 
Recommendation  3. 

(a)  Laws  authorizing  the  involuntary  commitment  of  sexual 
psychopaths  and  other  "special"  offenders  (such  as  "defective 
delinquents")  should  be  repealed. 

(b)  Persons  who  are  now  being  committed  as  sexual  psycho- 
paths or  "special"  offenders  should  instead  be 

(1)  Processed  through  and  treated  in  the  criminal  Justice- 
correctional  system,  or 

(2)  Given  the  option  whether  to  be  treated  within  (i)  the 
correctional  system  or  (ii)  a  therapeutic  system  in  which  the 
period  of  confinement  could  not  exceed  the  applicable  crim- 
inal law  maximum  sentence. 

Commentary. 

There  are  two  principal  problems  with  current  laws  regarding  the 
commitment  of  "special"  offenders  such  as  "sexual  psychopaths"  and 
"defective  delinquents."  First,  such  a  commitment,  unlike  criminal 
confmement,  is  ordinarily  for  an  indeterminate  period.  Second,  the  cri- 
teria for  commitment — indeed,  the  very  terms  "sexual  psychopath"  and 
"defective  delinquent" — are  so  vague  as  to  make  arbitrary  whether  a 
particular  person  will  be  processed  through  the  "special"  system  or 
through  the  ordinary  criminal  system. 

Three  basic  law-reform  options  have  been  proposed  to  deal  with 
these  problems.  One  is  simply  to  apply  the  criminal  law  maximum 
sentences  to  offenders  committed  pursuant  to  special  statutes.  That  op- 
tion is  not  enthusiastically  endorsed  by  the  Panel,  for  while  it  would 
solve  the  length-of-confmement  problem  it  fails  to  address  the  problem 
of  arbitrary  selection. 

A  second  option  would  abolish  special  offender  commitments  and 
process  such  persons  through  the  criminal  justice  systein.  That  step 
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would,  of  course,  negate  both  problems  (indeterminate  confinement 
and  arbitrary  selection)  and  would  be  acceptable  if  there  were  an  ac- 
companying upgrading  of  available  mental  health  services  in  correc- 
tional facilities. 

A  third  option  would  overcome  indeterminate  confinement 
problems  and  most  selection  problems  without  totally  abolishing  spe- 
cial treatment  programs.  It  would  require  the  maximum  criminal  sen- 
tence (or  the  sentence,  if  any,  actually  imposed  on  the  offender)  to 
apply  both  to  correctional  and  therapeutic  confinements.  Problems  of 
arbitrary  selection  would  be  largely  overcome  by  giving  the  offender 
the  option  of  therapeutic  or  penal  placement. '^^ 

IV.    Assuring  Patients/Clients  of  Their  Rights: 
Bills  of  Rights  And  Other  Mechanisms 

1.     Bills  of  Rights 

Recommendation  I. 

The  President's  Commission  should  recommend  to  the  legisla- 
tures of  the  individual  States  that  legislation  be  enacted  provid- 
ing a  "Bill  of  Rights" for  all  mentally  handicapped  persons,  both 
those  who  are  institutionalized  and  those  residing  in  the  commu- 
nity. 

Commentary: 

Following  the  seminal  decision  by  Judge  Frank  Johnson  in  Wyatt 
V.  Stickney,^"^^  approximately  14  States  have  enacted  legislation  estab- 
lishing "bills  of  rights"  for  psychiatric  patients '^*  and  12  have  promul- 
gated similar  legislation  for  mentally  retarded  persons. '^^  These 
statutes  reflect  the  specific  standards  established  in  Wyatt  for  treatment 
of  mentally  handicapped  persons'^^  and  other  judicial  opinions  that,  in 
the  words  of  the  Harvard  Law  Review,  "have  sketched  the  outlines  of  a 
constitutional  right  to  protection  of  bodily  integrity  from  unwanted 


1 89.  See,  generally,  Wexler,  Criminal  Commitments  and  Dangerous  Mental  Patients,  33-38,  70 
(1976). 

190.  325  E  Supp.  781  (M.D.  Ala.  1971),  334  E  Supp.  1341  (M.D.  Ala.  1971),  344  E  Supp. 
373  (M.D.  Ala.  1972),  344  E.  Supp.  387  (M.D.  Ala.  1972),  affd  sub.  nom.  Wyatt  v.  Aderholt,  503 
E.li  1305  (5  Cir.  1974). 

191.  See  "The  Wyatt  Standards:  An  Influential  Force  in  State  and  Federal  Rules,"  28  Hosp. 
A  Commun.  Psych.  374  (1977). 

192.  American  Bar  Association  Commission  on  the  Mentally  Disabled,  draft  unpublished 
document  pertaining  to  the  rights  of  institutionalized  developmentally  disabled  persons,  in  pro- 
gress. All  States  surveyed  which  have  enacted  a  bill  of  rights  for  developmentally  disabled  persons 
have  in  place  a  bill  of  rights  for  the  mentally  ill;  but  some  States  which  have  enacted  a  bill  of 
rights  for  the  mentally  ill  have  not  enacted  such  a  measure  for  the  developmentally  disabled. 

193.  344  E.  Supp.  at  379-386;  344  E.  Supp.  at  395-407. 
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State  intrusion.'"^'' 

The  need  for  such  legislation  should  be  self-evident:  The  extent  of 
discrimination  against  mentally  handicapped  persons  needs  no  lengthy 
recitation.  The  pattern  of  abuse,  disenfranchisement  and  disregard '^^ 
eloquently  underscores  the  need  for  vigorous,  enforceable,  prophylactic 
legislation  in  each  of  the  States.  It  should  be  pointed  out  that  enactment 
of  a  "bill  of  rights"  in  no  way  consigns  the  mentally  handicapped  to 
"second  class  citizen"  status.  Rather,  it  is  an  acknowledgement  of  the 
historical  fact  that  such  persons  have  been  perceived  and  treated  as 
second  class  citizens — or  worse — by  much  of  society.  Because  of  this 
history,  prophylactic  legislation  is  necessary. '^^ 

After  analysis  of  several  of  the  significant  State  enactments, '^^  the 
Panel  has  concluded  that  an  adequate  bill  of  rights  for  mentally  handi- 
capped persons  should  include  at  least  seven  basic  components: 

(a)  A  statement  that  all  mentally  handicapped  persons  are  enti- 
tled to  the  specified  rights; 

(b)  A  statement  that  rights  cannot  be  abridged  solely  because  of 
a  person's  handicap  or  because  s/he  is  being  treated  (whether 
voluntarily  or  involuntarily); 

(c)  A  declaration  of  the  right  to  treatment,  the  right  to  refuse 
treatment  and  the  regulation  of  treatment,  the  right  to  privacy 
and  dignity,  the  right  to  a  humane  physical  and  psychological 
environment  and  the  right  to  the  least  restrictive  alternative 
setting  for  treatment; 

(d)  A  statement  of  other,  enumerated  fundamental  rights  which 
may  not  be  abridged  or  Umited; 

(e)  A  statement  of  other  specified  rights  which  may  be  altered  or 
limited  only  under  specific,  Umited  circumstances; 

(f)  An  enforcement  provision;  and 

(g)  A  statement  that  handicapped  persons  retain  the  right  to  en- 
force their  rights  through  habeas  corpus  and  all  other  com- 
mon law  or  statutory  remedies. 

A  brief  analysis  follows.* 

194.  "Developments— Civil  Commitment  of  the  Mentally  111,"  87  Harv.  L.  Rev.  1 190,  1345 
(1974). 

195.  In  the  words  of  Patricia  Wald,  the  handicapped  person  is  perceived  as  "someone  to 
whom  attention  need  not  be  paid,"  Wald,  "Basic  Personal  and  Civil  Rights,"  in  Kindred  et  al., 
eds.,  JTie  Mentally  Retarded  Citizen  and  the  Law  3,  18  (1976). 

196.  The  analogy  to  the  passage  of  the  Civil  Rights  Act  of  1964  and  1965  is  probably  a  useful 
point  of  comparison  in  this  regard. 

197.  See,  e.g.,  N.J.S.A.  30:4-24.1  el  seq.\  Ariz.  Rev.  Stats.  §  36-504  et  seq.;  Minn.  Stat.  § 
253A.17;  Fla  Stat.  §  394.459  et  seq.\  Wis.  Stat.  51.61  et  seq. 

*     We  note  that  Federal  regulations  for  Skilled  Nursing  FaciUties  and  Intermediate  Care 
Facilities,  including  ICF/MRs,  contain  a  patient  bill  of  rights.  The  same  bill-of-rights  context  was 
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(a)  The  statute  should  explicitly  state  that  every  handicapped 
person  is  entitled  to  all  rights  set  forth  in  the  act  and  should 
retain  all  rights  not  specifically  denied.  But  for  its  reference  to 
"patient  in  treatment"  (thus  potentially  Umiting  its  applica- 
bility to  institutionalized  patients),  the  New  Jersey  provision 
could  serve  as  a  model  for  the  draft  statute. 

Every  patient  in  treatment  shall  be  entitled  to  all  rights  set 
forth  in  this  act  and  shall  retain  all  rights  not  specifically 
denied  him  under  this  Title.  A  notice  of  the  rights  set  forth 
in  this  act  shaU  be  given  to  every  patient  within  5  days  of  his 
admission  to  treatment. '^^ 

(b)  The  statute  should  explicitly  indicate  that  the  fact  that  a  per- 
son is  receiving  treatment  or  rehabilitative  services  cannot  by 
itself  justify  deprivation  of  his  or  her  civil  rights.  This  section 
should  specify  that  there  may  be  no  presumption  of  incompe- 
tency because  a  person  has  been  examined,  evaluated,  treated 
or  admitted  to  an  institution.  It  should  also  specifically  ban 
discrimination  because  of  an  individual's  status  as  patient  or 
resident.  The  kinds  of  rights  to  which  persons  remain  entitled 
regardless  of  their  status  as  patients  include  but  are  not  hm- 
ited  to  the  right  to  register  for  and  to  vote  at  elections;  rights 
relating  to  the  granting,  forfeiture,  or  denial  of  a  license,  per- 
mit, privilege,  or  benefit  pursuant  to  any  law;  the  right  to  dis- 
pose of  property,  the  right  to  sue  or  be  sued,  and  the  right  to 
obtain  housing. '^^ 

(c)  The  statute  should  specify  that  all  persons  have  a  right  to 
treatment  in  a  humane  physical  and  psychological  environ- 
ment, a  right  to  freedom  from  harm,  a  right  to  refuse  treat- 
ment and  a  right  to  the  regulation  of  treatment  procedures,  a 
right  to  basic  privacy  and  dignity  and  the  right  to  the  least 
restrictive  setting  for  treatment.  These  rights  and  the  right  to 
be  free  from  discrimination  in  education,  employment,  hous- 
ing and  other  matters  have  been  discussed  in  detail  earlier  in 
this  report. 

(d)  The  statute  should  also  specify  certain  treatment  rights  and 
conditions  of  treatment  rights  which  may  not  be  denied 
under  any  circumstance — for  example,  all  patients  have  the 

recently  projX)sed  for  Federal  regulations  for  general  and  psychiatric  hospitals  by  Rep.  William 
Cohen  (R-Maine),  but  this  amendment  to  statutorily  provide  for  a  bill  of  rights  for  patients  in  a 
Medicare  or  Medicaid  provider  faciUty  was  withdrawn  prior  to  passage  of  recent  amendments. 

198.  N.J.S.A.  30:4-24.2b. 

199.  For  example,  the  draft  statute  might  well  combine  language  from  the  New  Jersey  and 
Arizona  statutes  as  well  as  a  portion  of  the  Wyatt  decision.  See  N.J.S.A.  30:4-24.2a  and  24.2c, 
Ariz.  Rev.  Stats.  36-506,  and   Wyatt,  344  E  Supp.,  above,  at  379. 
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absolute  rights  (1)  to  be  free  from  unnecessary  or  excessive 
medication,  (2)  not  to  be  subjected  to  experimental  research, 
shock  treatment,  psychosurgery,  or  sterilization,  without  their 
express  and  informed  consent  after  consultation  with  counsel 
or  an  interested  party  of  their  choice,  (3)  to  be  free  from 
physical  restraint  and  isolation  and  (4)  to  be  free  from  corpo- 
ral punishment.^^  In  addition  to  the  above  rights,  at  a  mini- 
mum patients  and  residents  should  have  the  absolute  right  to 
correspond  with  public  officials,  attorneys,  clergymen  and  to 
the  appropriate  advocacy  office^*^'  and  the  absolute  right  to 
religious  freedom.^^^ 

(e)  The  statute  should  also  specify  other  environmental  and  con- 
ditional rights  guaranteed  to  all  patients  which  can  only  be 
abridged  in  specific  situations  for  a  limited  time  and  subject 
to  an  independent,  neutral  review  mechanism.  Thus,  the  New 
Jersey  law,  for  example,  provides  the  full  panoply  of 
Wyatt'^^^  rights:  privacy  and  dignity,  use  and  wearing  of  per- 
sonal possessions  and  clothes,  use  of  personal  money,  individ- 
ual private  storage  space,  daily  visitors,  reasonable  access  to 
telephones,  access  to  letter-writing  materials  and  uncensored 
correspondence,  regular  physical  exercise,  outdoor  visitation, 
interaction  with  the  opposite  sex,  freedom  of  religion  and  ad- 
equate medical  treatment.^'^  Further,  the  statute  should  stip- 
ulate that  patients  have  the  right  to  control  their  own  assets^^^ 
and  the  right  to  compensation  for  work  done.^^ 

Many  of  these  rights  have  already  been  the  subject  of 
discrete  court  litigation.^'^^  Nonetheless  the  Panel  feels  that 
they  are  of  such  significance  that  they  should  be  statutorily 
mandated. 

200.  See,  for  example,  N.J.S.A.  30:4-24.2d  (1)  through  (4). 

201.  See  N.  Y.  Mental  Hygiene  Law  %  15.05(a);  see  also,  50  Penn.  Stat.  §  4423(1);  Minn.  Stat.  § 
253A.17(2). 

202.  See,  eg.,  50  Penn.  Stat.  §  4423(2);  Ariz.  Rev.  Slats.  §  36-514(4). 

203.  See  eg.,  Wyatt,  344  F.  Supp.,  above,  at  380-381. 

204.  See  N.J.S.A.  30:4-24.2e(l)  and  (3)  through  (12). 

205.  See,  for  example,   Vecchione  v.  Wohlgemuth,  371  F.  Supp.  1361,  1369  (E.D.  Pa.  1974), 
further  proceedings  426  F.  Supp.  \191  (E.D.  Pa.  1977),  aff  d.  588  /".2d  150  (3  Cir.  1977),  cert.  den. 
sub.  nom.  Beat  v.  Vecchione,  —  U.S.  — ,  98  S.  Ct.  439  (1977);  and  Board  of  Chosen  Freeholders  of 
Hudson  County  v.  Connell,  Civ.  No.  83870,  9  Clearinghouse  Rev.  585  (N.J.  Hudson  Cty.  Ct.  1975), 
9  Clearinghouse  Rev.  732  (N.J.  Hudson  Cty.  Ct.  1976). 

206.  See,  for  example,  Souder  v.  Brennan,  367  F.  Supp.  808  (D.D.C.  1973);  Ariz.  Rev.  Stats.  § 
36-510;  N.Y.  Mental  Hygiene  Law  %  15.09. 

207.  See,  for  example,  Schmidt  v.  Schubert,  ^11  F.  Supp.  57,  58  (E.D.  Wis.  1976)  (visitation 
poUcy);  Brown  v.  Schubert,  347  F.  Supp.  1232,  1234  (E.D.  Wis.  1972),  supplemented  389  F.  Supp. 
281,  283-284  (E.D.  Wis.  1975)  (right  to  send  mail);  Gerrard  v.  Blackmun,  401  F.  Supp.  1 180,  1 193 
(N.D.  111.  1975)  (right  to  private  communications  with  counsel);  Winters  v.  Miller,  446  F.1&  65,  69- 
71  (2  Cir.  1971)  (freedom  of  reUgion);  Carroll  v.  Cobb,  139  N.J.  Super.  439,  354  A.2d  355  (App. 
Div.  1976)  (riglit  to  register  to  vote). 
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(f)  The  statute  should  contain  a  strong  enforcement  provision. 
None  of  the  existing  statutes  includes  such  a  section;  the  only 
step  toward  such  a  mechanism  is  the  absolute  right  to  a  hear- 
ing, built  into  the  New  Jersey  law,  in  the  case  of  experimental 
research  and  similar  treatments  in  matters  involving  persons 
adjudicated  incompetent.^^^  Optimally,  there  should  be  a 
grievance  mechanism  comporting  with  procedural  due  proc- 
ess, appointment  of  counsel  and  an  automatic  hearing  proce- 
dure established  in  the  case  of  denial  of  any  of  the  rights 
enumerated  in  a  draft  bill. 

Regardless  of  the  specific  enforcement  provision 
adopted,  the  Panel  feels  that  a  strong,  vigorous,  independent 
advocacy  system  is  absolutely  mandatory  to  represent  and  ad- 
vise patients  at  all  stages  of  their  institutionalization  and  on 
all  other  matters  discussed  in  this  recommendation.^"^  It 
would  not  be  an  overstatement  to  suggest  that  any  "bill  of 
rights"  would  be  meaningless  to  patients  without  such  an  ad- 
vocacy system. 

(g)  The  statute  should  include  language  similar  to  the  following: 

Any  individual  subject  to  this  Title  shall  be  entitled  to  a  writ 
of  habeas  corpus  upon  proper  petition  by  himself,  by  a  rela- 
tive, or  a  friend  to  any  court  of  competent  jurisdiction  in  the 
county  in  which  he  is  detained  and  shall  further  be  entitled  to 
enforce  any  of  the  rights  herein  stated  by  civil  action  or  other 
remedies  otherwise  available  by  common  law  or  statute. ^^'^ 

Although  the  statutory  sections  are  not  complete,  they 
are  useful  as  a  model  for  a  bill  which  can  be  recommended 
for  endorsement  and  ultimate  enactment.  Endorsement  of 
such  a  bill  by  the  President's  Commission  on  Mental  Health 
would  help  to  ensure  "equal  access  to  justice"  for  mentally 
handicapped  persons.^"-  ^'^ 


208.  See  N.J.S.A.  30:4-24.  2d(2). 

209.  As  indicated  in  the  section  on  "advocacy,"  above,  it  is  essential  that  patients  and  former 
patients  have  input  into  both  the  advocacy  system  and  suggested  draft  legislation. 

210.  N.J.S.A.  30:4-24.2h. 

211.  Herr,  Advocacy  Under  the  Developmental  Disabilities  Act  88  (1976). 

212.  It  has  also  been  suggested  that  consideration  be  given  to  amending  Federal  law  to  make 
future  Medicaid/Medicare  certification  and  other  third  party  payment  mechanisms  contingent 
upon  individual  State  adoption  and  implementation  of  approved  "bills  of  rights." 

We  note  here  that  the  Federal  government  can  play  a  direct  role  in  fashioning  bills  of  rights, 
through  administrative  directive,  regulation,  or  statute,  for  patients  in  Veterans'  Administration 
facilities,  and  we  suggest  that  the  Commission  give  consideration  to  such  a  mechanism.  The 
Wyalt  Standards  could,  in  the  absence  of  a  State  bill  of  rights,  serve  as  a  guide  for  minimally 
adequate  standards.  Should  the  State  have  enacted  or  should  it  subsequently  enact  a  bill  of  rights 
with  standards  higher  than  those  in  the  VA  bill  of  rights,  the  higher  State  standards  would  prevail. 
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Recommendation  2. 

The  President's  Commission  should  recommend  to  the  States 
that  all  currently  existing  laws  establishing  rights  of  patients,  of 
persons  in  treatment  and  of  residents  of  hospitals,  facilities  for 
the  retarded  or  similar  institutions  should  be  prominently  dis- 
played in  all  living  areas,  wards,  hallways  and  other  common 
areas  of  all  such  facilities,  and  should  be  incorporated  into  all 
staff-training  and  staff-orientation  programs  as  well  as  in  educa- 
tional programs  directed  to  patients,  staff ,  families  and  the  gen- 
eral public.  Explanation  of  rights  to  patients  should  be  clearly 
and  simply  stated  and  in  a  language  the  patient  understands;  the 
explanation  should  be  read  to  any  patient  who  cannot  read. 

Commentary: 

If  there  is  any  expectation  that  the  rights  in  question  will  be  en- 
forced, it  is  absolutely  necessary  that  patients  and  residents  be  apprised 
of  them  and  that  treatment  staff  be  made  aware  of  them  and  their  sig- 
nificance.^'^ This  recommendation  is  a  modest  first  step  towards  that 
goal. 

It  also  follows  that  recognition  of  rights  precedes  enforcement  and 
that  therefore  the  education  of  all  citizens  as  to  their  rights  is  impera- 
tive. Specifically,  persons  receiving  mental  health  services  and,  where 
appropriate,  their  guardians,  should  be  informed  of  the  rights  they 
have  and  of  all  possible  methods  of  enforcement.  Further  public  infor- 
mation to  inform  the  general  population  of  the  rights  of  mentally  hand- 
icapped citizens  could  ehminate  some  old  myths  and  lead  to  a  better 
climate  in  which  these  rights  could  be  enjoyed. 

2.     National  Initiatives  in  Legal  and  Ethical  Issues 

Recommendation  1. 

NIMH  and  other  appropriate  HEW  components  should  estab- 
lish special  offices  concerned  with  legal  issues  affecting  the  men- 
tally ill  and  the  developmentally  disabled,  respectively.  These 
offices  should  be  charged  with  (1)  keeping  the  staff  of  NIMH 
and  HEW  informed  about  legal  and  ethical  issues  affecting 
mentally  handicapped  persons,  (2)  providing  continuing  advice 
from  that  perspective  on  program  and  policy  issues,  (3)  promot- 
ing advocacy  on  behalf  of  the  mentally  handicapped,  (4)  promot- 


213.  See,  for  example,  for  a  discussion  of  the  lower  level  of  staff  comprehension  of  patients' 
rights.  Laves  and  Cohen,  "A  Preliminary  Investigation  Into  the  Knowledge  and  Attitude  Toward 
the  Legal  Rights  of  Mental  Patients,"  I  J.  Psych.  &  L.  49  (1973).  See  also  N.J.S.A.  30:4-24.26. 
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ing  attention  to  legal  issues  in  Federal  programs  for  the  mentally 
handicapped,  and  (5)  promoting  interdisciplinary  exchange. 

Commentary. 

There  is  at  present  no  real  focus  at  the  Federal  level  on  how  legal 
and  ethical  issues  relate  to  program  and  service  issues  as  they  affect 
programs  and  planning  at  the  national  level.  While  a  support  center  in 
mental  health  law  at  the  Legal  Services  Corporation  or  other  efforts  to 
stimulate  legal  advocacy  will  develop  heightened  sensitivity  to  mental 
health  and  law  issues  in  the  bar,  it  is  also  necessary  to  introduce  a  con- 
cern for  legal  and  ethical  issues  directly  into  the  Federal  process.  Ac- 
cordingly, offices  staffed  by  qualified  lawyers  and  lay  advocates  and 
given  direct  access  to  top  administrators  should  be  established  at 
NIMH  and  at  various  components  of  HEW  charged  with  delivering, 
developing  or  monitoring  services  for  mentally  or  developmentally  dis- 
abled persons.  The  functions  of  such  offices  would  include  analyzing 
new  legal  cases,  legislation  and  other  relevant  developments  and  dis- 
seminating such  information  inside  and  outside  HEW;  assisting  HEW 
staff  and  the  public  in  developing  training  and  research  projects  aimed 
at  enhancing  awareness  of  legal  and  ethical  issues  and  bettering  our 
understanding  of  the  interrelationship  between  legal  and  ethical  issues 
and  program  and  service  issues;  identifying  for  the  leadership  of  HEW 
policy  issues  arising  from  legal  developments  and  the  options  for  re- 
sponse to  such  developments;  and  monitoring  State  compUance  with 
required  advocacy  systems. 

Recommendation  2. 

NIMH  and  other  appropriate  HEW  components  should  fund 
innovative  programs  at  law  schools  and  mental  health  profes- 
sional schools  or  other  appropriate  institutions  which  are 
designed  to  develop  persons  with  policy,  administrative  and  di- 
rect-service responsibilities  in  both  the  mental  health  and  the  le- 
gal system  who  will  be  knowledgeable  about  the  delivery  of 
services  and  the  legal  and  ethical  issues  involved  with  patient 
care.  Financial  support  should  also  be  given  for  innovative  in- 
service  training  programs  at  service  facilities  which  are  designed 
to  provide  continuing  education  for  service  providers  concerning 
legal  and  ethical  rights  and  for  training  projects  for  lawyers, 
judges,  and  non-lawyer  advocates.  These  agencies  should  also 
support  research  into  legal  and  ethical  issues  and  problems,  such 
as  those  highlighted  in  this  report. 
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Commentary: 

In  that  virtually  all  program,  service,  prevention  and  research  ini- 
tiatives in  the  mental  health  area  will  raise  important  legal  and  ethical 
issues,  it  is  important  to  begin  to  develop  practitioners  and  teachers  in 
each  profession  who  possess  the  necessary  conceptual  knowledge  of  the 
other  and  who  have  the  practical  skills  required  to  foster  interdiscipli- 
nary collaboration  for  the  benefit  of  mentally  disabled  persons.  The 
recent  development  of  mental  health  law  as  a  specialty  within  the  legal 
profession  has  generated  a  wide  range  of  judicial  actions  and  legislative 
reforms.  New  "rights"  established  by  the  courts,  along  with  protections 
and  entitlements  under  Federal  and  State  laws  and  regulations,  have 
profound  effects  upon  the  administration  and  deUvery  of  mental  health 
services,  both  in  institutional  and  community  settings.  Lawyers  and 
treatment  professionals  today  fmd  themselves  increasingly  in  a  novel, 
often  conflicting  relationship  in  their  separate  efforts  to  improve  their 
clients'  access  to  suitable  services,  consistent  with  protection  of  rights. 
A  strong  need  for  cross-disciplinary  planning,  administration  and  serv- 
ice delivery  exists,  but  there  is  an  acute  scarcity  of  both  legal  and 
mental  health  professionals  with  the  necessary  depth  of  understanding 
of  the  sensitive  issues  at  the  intersection  of  their  disciplines,  and  there  is 
a  need  for  comprehensive  training  programs  in  professional  schools, 
and  law  schools,  as  well  as  in-service  training  programs,  to  alleviate 
such  a  shortage. 

Many  Federal  training  programs  have  focused  on  the  training  of 
mental  disability  service  providers,  both  professional  and  non-profes- 
sional. Only  a  very  few  isolated  projects  have  trained  lawyers  or  judges, 
despite  their  growing  impact  on  the  lives  of  mentally  disabled  clients. 
Our  earlier  recommendations  on  advocacy  addressed  the  need  for  the 
Legal  Services  Corporation  to  provide  backup  support  and  training  for 
Legal  Services  lawyers  in  the  special  problems  of  the  mentally  disabled 
and  for  similar  LEAA  support  for  training  of  public  defenders  in  repre- 
senting the  mentally  disabled  in  the  criminal  justice  system.  To  comple- 
ment these  efforts,  support  should  be  made  available  through  HEW  for 
the  training  of  lawyers  who  do  not  fit  into  the  Legal  Services  or  public 
defender  systems,  judges  and  nonlawyer  advocates. 

HEW  should  also  encourage  and  fund  research  on  law  and  mental 
health  issues,  the  training  of  researchers  to  assure  the  conduct  of  quali- 
ty research  and  evaluation  of  the  various  approaches  undertaken. 

V.     Ethics 

As  will  have  been  observed,  there  are  ethical  dimensions  to  virtu- 
ally all  of  the  legal-rights  issues  generating  the  recommendations  made 
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in  this  report.  Obviously,  ethical  concerns  may  extend  far  beyond  legal 
analysis  into  areas  where  there  are  no  laws  (e.g.,  an  ethical  obligation 
to  be  a  good  Samaritan)  or  may  even  conflict  with  what  is  currently  the 
law  (e.g.,  conscientious  objection).  One's  legal  obligations  derive 
strictly  from  constitutional,  statutory  or  regulatory  pronouncements, 
but  one's  ethical  obligations  have  no  such  clear  moorings.  There  is  al- 
ways (ultimately)  a  "yes"  or  "no"  answer  to  the  question  of  whether 
actions  are  in  violation  of  the  law.  But  for  moral  problems  involving  a 
conflict  among  values,  resolution  must  depend  upon  discussion  and 
consensus. 

In  previous  sections  of  this  report,  ethical  dimensions  have  been 
mentioned  along  with  the  discussion  of  legal  rights.  Where  the  Panel 
felt  that  the  ethical  resolution  of  a  problem  was  clear,  its  recommenda- 
tions have  been  noted.  Obviously,  where  there  is  agreement  about 
moral  problems  in  mental  health,  what  is  needed  is  not  so  much  further 
moral  reasoning  as  the  application  of  public  opinion  and  other  social 
strategies  to  increase  accountability  and  reduce  abuse.  Where  the  Panel 
did  not  reach  consensus  on  eithical  issues,  an  attempt  has  been  made  to 
clarify  the  conflicts  involved. 

This  section  looks  back  over  the  full  range  of  issues  in  an  effort  to 
highlight  the  interweaving  of  ethical  problems  throughout  the  field  of 
mental  health.  At  the  same  time,  we  attempt  to  provide  a  structure  for 
thinking  about  such  issues,  because  discussions  of  ethics  and  mental 
health  frequently  enumerate  problems  (e.g.,  issues  raised  by  human  ex- 
perimentation, psychosurgery,  breach  of  confidentiahty)  unsystemati- 
cally  without  putting  them  in  proper  perspective  or  establishing  a 
framework  for  their  constructive  discussion. 

The  time  is  ripe  to  address  these  issues  because: 

(a)  Technologies  in  mental  health  matters  may,  in  the  future, 
permit  more  systematic  modification  of  individual  and  group 
behavior.^  •"* 

(b)  Technology  is  permitting  increased  capacity  for  mental 
health  information  exchange,  thus  compromising  personal 
privacy.^ '^ 

(c)  In  today's  society  individuals  are  increasingly  interdependent. 


214.  See  generally,  London  P.,  Behavior  Control.  New  York:  Harper  &  Row,  Inc.,  1969.  See 
final  report,  A  Comprehensive  Study  of  the  Ethical,  Legal,  and  Social  Imphcations  of  Advances  in 
Biomedical  and  Behavioral  Research  and  Technology.  Study  conducted  for  the  National  Com- 
mission for  the  Protection  of  Human  Subjects  of  Biomedical  and  Behavioral  Research,  New 
Jersey  Institute  of  Technology  and  Policy  Research,  Inc.,  1977. 

215.  See  generally  Personal  Privacy  in  an  Information  Society.  The  Report  of  the  Privacy 
Protection  Study  Commission.  Washington:  USGPO,  1977. 
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(d)  There  is  a  growing  appreciation  of  our  diminishing  re- 
sources— natural  and  perhaps  even  personal.  Demands  for 
resource  allocation  will  only  escalate.^ '^ 

The  above  factors  may  in  the  future  make  it  difficult  for  society  to 
appreciate  the  value  of  persons  otherwise  deemed  marginal,  unproduc- 
tive, different  or  even  "dangerous."  A  technological,  "high  risk,"  inter- 
dependent society,  striving  to  maximize  its  resources,  may  be 
understandably  reluctant  to  leave  people  alone.^'"' 

The  following  schema  is  proposed  as  an  initial  conceptualization 
for  thinking  about  ethical  problems  in  mental  health  care.  While  there 
is  some  overlap,  most  ethical  problems  in  mental  health  care  may  rea- 
sonably be  placed  into  one  of  four  areas.  The  choices  in  each  area  im- 
pact upon  other  areas.  More  importantly,  the  choices  impact  upon  the 
role  of  the  mental  health  system  vis-a-vis  society.  The  problems  in  each 
area  are  briefly  discussed  below. 

A.     Needs  of  Patients /Clients  Versus  Needs  of  Families   Versus 
Needs  of  Society 
1.     The  "Double- Agent"  Problem 

No  question  arises  more  frequently  in  discussions  of  the 
ethics  of  mental  heahh  intervention  than  "Who  is  the  cli- 
ent?" Often,  the  question  is  asked  rhetorically,  for  any  at- 
tempt to  answer  it  is  dismissed  as  a  "value  preference." 
Ethical  considerations  are  especially  complex  when  the 
individual's  behavior  is  sufficiently  uncontrollable  or 
dangerous  to  justify  confmement  under  either  criminal  or 
civil  law.  In  such  circumstances,  there  may  be  conflicts 
between  the  individual's  values  and  behavioral  goals  and 
those  of  the  society  which  has  committed  him.  The 
mental  health  professional  employed  by  a  mental  hospital 
or  prison  may  be  uncertain  as  to  where  his  primary  re- 
sponsibilities lie — with  a  particular  mental  patient  or  pris- 
oner, with  the  administration  of  the  institution  which 
pays  his  salary  or  with  the  community  at  large.  When 
mental  health  professionals  do  try  seriously  to  articulate 
who  their  client  is — where  their  loyalties  are  given — they 
sometimes  appear  constrained  to  a  multiple-choice  an- 
swer, with  the  alternatives  being  (a)  the  "system"  (or  "so- 
ciety"), (b)  the  family  and  (c)  the  individual. 


216.  See  generally  Hiatt  H.H.,  Protecting  the  medical  commons:  who  is  reasponsible?  N.  Eng. 
J.  Med.  293:235-241,  1975. 

217.  See,  e.g.,  remarks  of  Lesse  S.,  in  Looking  to  the  year  2000 — out:  today-oriented  psychia- 
try— in:  prophylactic  psycho-bio-sociology.  Frontiers  of  Psychiatry  4(18):  1,  2,  11,  Nov.  1,  1974. 
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Yet  there  is  no  need  to  hang  on  the  homs  of  this  dilemma, 
because  "Who  is  the  dient"?  is  not  a  multiple-choice 
question.  It  requires  an  essay  answer. 
For  example,  both  the  individual  and  society  may  be  the 
cUents  of  the  mental  health  professional,  but  in  different 
roles  and  with  varying  priorities.  Mental  health  profession- 
als may  be  full-time  employees  or  "client-centered"  or 
"consultee-centered"  or  "program-centered"  consultants 
for  prisons,  industry,  the  military  or  schools.^ '^ 
The  needs  of  a  particular  organization  may  legitimately 
be  different  from  the  needs  of  the  individual.  The  treat- 
ment, management  or  dispositon  of  persons  within  the 
system  may  be  mainly  for  the  purposes  of  accomplishing 
its  mission  (e.g.,  "preserve  the  fighting  force")  or,  in  a 
utilitarian  fashion,  for  the  greatest  good  for  the  greatest 
number  of  persons  within  the  organization,  rather  than 
for  the  individual. 

"Double-agentry"  poses  several  potential  ethical  prob- 
lems.^'^  To  the  extent  that  patients  or  clients  are  unin- 
formed of  the  therapist's  mixed  allegiances,  they  may 
bring  false  expectations  to  the  treatment  situation;  they 
may  be  subject  to  unknowing  harm  rather  than  help 
through  contact  with  the  mental  health  professional.  Such 
"double-agentry"  which  confounds  the  role  of  the  treat- 
ing professional  may  also  discourage  care-seeking  behav- 
ior among  those  in  need.  The  type  of  treatment  given  may 
be  subsumed  to  overriding  administrative  considerations. 
The  problems  posed  in  this  area  suggest  some  "solutions." 
The  mental  health  professional  must  be  informed  and 
knowledgeable  about  the  role  s/he  is  expected  to  play 
within  the  organization.  The  patient/chent  should  be  sim- 
ilarly informed  prior  to  begiiming  a  treatment  or  "evalua- 
tion" relationship.  Wherever  possible  "administrative- 
therapist"  splits  should  be  encouraged.  Administrative, 
"dispositional"  or  consultation  functions  to  the  system, 
which  are  legitimate  and  useful  (e.g.,  mental  status  evalu- 
ation for  parole  or  in  connection  with  an  incompetency 
proceeding),  should  be  provided  by  mental  health  profes- 

218.  See,  e.g.  Hussey  H.H.,  Psychiatry  in  Military  Services  (editorial),  Journal  of  American 
Medical  Association  228:203-204,  (1974),  Roth  L.H.,  Correctional  Psychiatry,  Chapter  30  in  Mod- 
em Legal  Medicine  and  Forensic  Science,  Petty,  C.S.  Curran,  W.J.,  McGarry,  A.L.  (eds.)  (In 
press). 

219.  See,  generally,  Shestack,  J.J.,  Psychiatry  and  the  Dilemmas  of  Dual  Loyalties,  American 
Bar  Association  Journal  6:  1521-1524,  1974. 
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sionals  who  occupy  no  therapeutic  role  within  the  organi- 
zation.^^*^ 

But  even  given  foreknowledge  and  an  administra- 
tive/therapist spUt,  some  mental  health  practices  may  be 
per  se  unethical.  For  example,  it  has  been  suggested  that 
removing  "character-behavior"  diagnoses  as  a  sufficient 
ground  for  discharge  from  the  mihtary  may  be  ethically 
required.^^'  This  is  not  to  argue  that  the  military  should 
be  forbidden  to  catalogue  and  thoroughly  describe  a 
man's  behaviors  which  justify  his  administrative  separa- 
tion from  the  mihtary. 

In  the  role  of  a  therapist  providing  treatment  for  an  indi- 
vidual who  wants  to  change  his  or  her  behavior,  the  pro- 
fessional must  be  primarily  the  agent  of  the  individual. 
This  would  mean  that  therapy  should  only  be  given  on  a 
truly  voluntary  basis  and  that  it  should  not  be  used  as  a 
means  to  pursue  societal  ends.  But  even  this  approach  in- 
volves priorities  rather  than  an  absolute  role  prescription; 
in  a  Umited  number  of  defined  situations  allegiances  must 
be  reordered — for  example,  when  a  patient  in  therapy 
clearly  indicates  that  a  Ufe-threatening  act  is  imminent. 

The  question  of  where  the  mental  health  professionals' 
loyalties  he  arises  most  often  in  the  context  of  concerns 
for  the  confidentiality  of  information.  While  confidential- 
ity dilemmas — which  are  only  one  manifestation  of  the 
larger  issue  of  the  professional's  loyalties — are  acute  in 
some  areas,  such  as  in  the  criminal  justice  system,  they 
appear  to  be  a  growing  concern  to  all  mental  health  pro- 
fessionals who  engage  in  treatment. 

Complicated  issues  arise  when  families  request  informa- 
tion concerning  their  disturbed  members — information 
that  may  have  been  given  in  confidence.  Requirements  of 
peer  review  and  third-party  reimbursement  (necessary  for 
maintaining  standards  and  in  fairness  to  taxpayers  who 
uhimately  "pay  the  bill")  pose  other  "legitimate"  incur- 
sions into  transactions  that  might  ideally  be  wholly  pri- 
vate.^^^ 

220.  See  e.g.  Powledge  F.,  The  Therapist  as  Double  Agent.  Psychology  Today,  July  1977,  pp. 
44-48;  McDonald  M.,  The  Ethics  of  Psychiatry,  Psychiatric  News,  July  15,  1977,  pp.  1,  7,  21. 

221.  Hussey,  1974,  above. 

222.  See,  generally.  Record  Keeping  in  the  Medical-Care  Relationship,  Chapter  7  in  Personal 
Privacy  in  an  Information  Society,  1977  (above);  see.  Confidentiality,  A  Report  of  the  1974  Con- 
ference on  ConfidentiaUty  of  Health  Records,  American  Psychiatric  Association,  1974. 
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Some  balancing  of  individual  versus  family  versus  socie- 
tal rights  is  again  required.  The  limits  of  confidentiality  in 
a  therapeutic  relationship  must  be  specified  beforehand. 
The  crucial  "minimal  standard"  in  addressing  confidenti- 
ality, as  in  addressing  other  dilemmas  of  loyalty,  is  that 
all  parties  with  a  claim  on  the  professionals'  loyalty  be 
fully  informed  in  advance  of  the  existence  of  confidential- 
ity, or  lack  of  it,  and  of  any  circumstances  which  may 
trigger  an  exception  to  the  agreed-upon  priorities.  The  in- 
dividual being  evaluated  or  treated  then  has  the  option  of 
deciding  what  information  s/he  is  willing  to  reveal  and 
what  risks  to  confidentiality  s/he  is  willing  to  bear. 

2.     Forced  Treatment 

Individuals  may  be  isolated,  treated  or  "changed"  be- 
cause they  are  "dangerous"  to  society  or  in  order  to  lessen 
societal  costs  of  their  deviant  behavior.  Philosophical  and 
ethical  arguments  may  serve  either  to  defend  or  to  cir- 
cumscribe these  practices.^^^ 

The  consensus  of  our  Panel  is  that  it  is  clearly  unaccept- 
able that  mental  health  professionals  and  mental  health 
concepts  be  used  to  suppress  political  dissent. ^^'^  However, 
another  treatment  issue  of  more  common  concern  is  the 
locus  of  care  and/or  treatment,  which  may  not  be  for  the 
maximum  benefit  of  the  person  but  may  be  more  suited  to 
the  needs  of  family  members  or  even  seemingly  de- 
manded by  the  community.^^^  Is  it  moral  for  society  or  a 
family  to  force  a  mentally  disturbed  member  who  is  dan- 
gerously aggressive  to  undergo  a  behavior  modification 
program  or  take  a  tranquiiizing  drug?  Does  it  make  a  dif- 
ference if  the  mentally  disturbed  person  is  either  compe- 
tent or  incompetent? 

While  there  is  no  consensus  on  the  ethical  "solutions"  to 
these  problems  of  forced  treatment,  some  approaches  may 
be  recommended  to  lessen  tensions  and  to  increase  alter- 
natives. When  there  is  family  dissension,  when  the  thera- 

223.  See  Robinson  D.N.,  Harm,  Offense,  and  Nuisance,  Some  First  Steps  in  the  Establish- 
ment of  an  Ethics  of  Treatment,  American  Psychologist  29:233-238  1974;  Shapiro  M.H.,  Legislat- 
ing the  Control  of  Behavior  Control:  Autonomy  and  the  Coercive  Use  of  Organic  Therapies, 
Southern  Cahfomia  Law  Review  47:237,  356,  1974. 

224.  See  discussion  of  Soviet  abuse  of  psychiatry,  the  collaboration  of  psychiatrists  and  the 
state  in  the  hospitalization  of  possibly  nonmentally  ill  persons,  in  Robinson  R.L.  World  Congress 
Condemns  Abuse,  Psychiatric  News,  Oct.  7,  1977,  pp.  1,8,  19. 

225.  See  e.g.  Rachlin,  S.,  Pam,  A.,  Milton,  J.,  Civil  Liberties  versus  Involuntary  HospitaU- 
zation,  American  Journal  of  Psychiatry  132:  189-192,  1975. 
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pist's  activities  may  benefit  some  members  of  the  family 
but  not  others,  the  therapist  can  attempt  to  secure  a  "con- 
tract" for  treatment  of  the  whole  unit.  This  approach 
places  some  burden  upon  the  family  as  well  as  upon  the 
therapist  to  balance  out  the  needs  of  differing  individuals. 
Strengthening  of  community  support  systems  and  aid  to 
families  generally  (financial  and  personal)  may  ease  their 
burden  in  caring  for  the  mentally  disabled.  Assuming  in- 
tervention is  needed,  the  principle  of  the  "least  restrictive 
alternative"  should  be  respected.  Finally,  in  the  absence 
of  legal  incompetence  to  consent  or  its  equivalent,  the 
right  to  refuse  treatment  should  be  afforded  patients 
whenever  possible. 

Nontherapeutic  Research 

Despite  some  risks,  nontherapeutic  research  will  un- 
doubtedly continue  to  be  conducted  with  mental  health 
patients  or  cUents.  As  described  in  the  section  on  experi- 
mentation, nontherapeutic  research  is  not  for  the  subject's 
immediate  good  but  because  of  legitimate  needs  for  soci- 
ety to  advance  knowledge  and  on  behalf  of  future  pa- 
tients.^^^  The  ethical  justification  for  nontherapeutic 
research  is,  however,  most  clear  when  the  experimenta- 
tion relates  to  the  condition  from  which  the  patient/client 
suffers.^^''  However,  the  nonpatient  population  must  also 
bear  its  brunt  of  the  cost  of  new  knowlege.^"" 


228 


B.     Legitimate  Uses  of  Mental  Health  Knowledge 
1.     The  Ethics  of  Intervention 

When  interventions  take  place  in  the  absence  of  available 
knowledge  or  without  adequate  available  resources  or 
without  full  consideration  of  the  risks  and  benefits  of  in- 
tervening, ethical  issues  are  generated.  The  complex  ethi- 
cal issues  emanating  from  the  EPSDT  intervention 
program  are  illustrative — is  identification  of  children  at 
risk  justified  if  no  special  services  are  forthcoming?  How 


226  See  Goodwin  F.K.,  On  Behalf  of  Brown  B.S.,  Statement  to  the  National  Commission  for 
the  Protection  of  Human  Subjects  of  Biomedical  and  Behavioral  Research,  1976,  p.  2;  see  gener- 
aUv  Curran  W.J.,  Current  Legal  Issues  in  Clinical  Investigation,  with  Particular  Attention  to  the 
Balance  Between  the  Rights  of  the  Individual  and  the  Needs  in  Society,  m  Ethics  m  Medicme, 

1977  (above),  pp.  296-301.  .  ^  „  c  u-    .     ■    c.v, 

227.  See  Jonas  H.  Philosophical  Reflections  on  Experimentmg  with  Human  Subjects,  m  Eth- 
ics in  Medicine,  1977  (above),  pp.  304-315. 

228.  See  e.g.  McCormick  R  A.,  Experimental  Subjects,  Who  Should  They  Be?  Journal  of  the 
American  Medical  Association:  235:2197,  1976. 
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should  the  risk  of  unnecessary  alarm  to  parents  be  bal- 
anced against  the  increased  knowledge  which  would  be 
conveyed  by  making  available  to  them  the  results  of 
screening?  Should  screening  devices  be  used  if  there  is  a 
danger  of  cultural  bias,  with  consequent  mislabeling  and 
stigma?  How  should  the  need  for  data  be  weighed  against 
the  interest  in  privacy?^^^ 

While  to  articulate  these  conflicts  is  by  no  means  to  rule 
out  prevention  or  other  intervention  efforts,  thoughtful- 
ness  is  required.^^" 

The  point  is  that  there  is  an  ethics  of  intervention,  with 
harm  as  well  as  benefit  in  the  calculus.  There  should  be 
no  unexamined  assumptions  that  the  failure  of  present 
"therapeutic"  efforts  will  be  remedied  only  by  more  ade- 
quate "preventive"  efforts.  That  which  is  experimental  in 
intervention  also  requires  evaluation.  As  in  general  health 
care,  more  empirically  generated  guidelines  for  preven- 
tion are  necessary. •^^^ 

2.     Behavior  Control 

Mental  health  knowledge  may  be  wanted  for  purposes  of 
societal  protection.^^^  But  knowledge  developed  secretly 
or  expressly  for  nontherapeutic  purposes  impacts  upon 
professional  identities  and  roles.  Such  knowledge  devel- 
opment may  thus  ultimately  compromise  the  therapeutic 
effectiveness  of  professionals  who  work  in  normative  set- 
tings (guilt  by  association).  Considering  past  controversies 
concerning  the  appropriateness  of  biological  warfare  or 
the  recent  expose  of  secret  CIA  experiments  with  halluci- 
nogens, it  may  be  questioned  whether  the  development  of 
mental  health  knowledge  in  no  way  intended  for  thera- 
peutic purposes  is  ethical. 

Concerning  "behavior  control"^^^  more  generally,  the  rel- 
evant issues  overlap  with  those  considered  earlier  under 


229.  See  e.g.  discussion  in  Chapter  7,  Ethical  and  Legal  Considerations,  in  Developmental 
Review  in  the  EPSDT  Program  (Early  and  Periodic  Screening,  Diagnosis  and  Treatment  Pro- 
gram), The  American  Association  of  Psychiatric  Services  for  Children,  Inc.,  1977,  pp.  32-45.,  and 
Early  Screening  Programs.  Special  Section  on  Developmental  Assessment.  American  Journal  of 
Orthopsychiatry  Vol.  48  1,  Jan.  1971. 

230.  See  e.g.  Eisenberg  L.,  The  Ethics  of  Intervention:  Acting  Amidst  Ambiguity,  Journal  of 
Child  Psychology  and  Psychiatry  16:93-104,  1975. 

231.  See  e.g.  Culliton  B.J.,  Mammograph  Controversy:  NIH's  Entree  Into  Evaluating  Tech- 
nology. Science  198:  171-173,  1977. 

232.  See  Wittenberg  C.K.,  CIA  Chief  Reveals  Behavioral  Experiments,  Psychiatric  News, 
September  2,  1977,  pp.  14,  15,  34. 

233.  Halleck  S.L.  Legal  and  Ethical  Aspects  of  Behavior  Control,  American  Journal  of  Psy- 
chiatry 131:  381-385,  1974. 
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the  heading  "Forced  Treatment."  The  ethical  concerns 
are  most  acute  with  regard  to  somatic  and  behavioral  pro- 
cedures the  "effectiveness"  of  which  is  not  dependent 
upon  voluntary  cooperation  by  the  patient. 
The  need  is  for  protective  safeguards  and  means  to  assure 
that  procedures  do  not  "depersonalize"  care.  Such  guide- 
lines have  been  forthcoming — and  should  become  a  more 
prominent  part  of  the  training  of  mental  health  profes- 
sionals.^^'* 

3.  Screening  by  Status 

Mental  health  knowledge  has  been  proposed  as  relevant 
to  predicting  later  performance,  e.g.,  proposed  mental 
health  screening  for  politicians,  judges,  lawyers,  safe  driv- 
ers, in  order  to  prevent  later  delinquency  (pre-delin- 
quency)  and,  more  generally,  for  employees.^^^ 
But  if  "status"  does  not  highly  and  accurately  predict  fu- 
ture performance,  then  ethical  issues  arise  (i.e.,  invasion 
of  privacy,  stigma,  urmecessary  harm  caused  consequent 
to  the  status  of  mental  disability,  etc.).  Some  mentally  ill 
or  disabled  persons  are  without  doubt  poor  politicians, 
poor  judges,  poor  doctors,  poor  lawyers,  poor  employees, 
unsafe  drivers  and  even  delinquents  or  criminals.  But  so 
are  many  other  persons.  In  light  of  the  problem  of  pre- 
dicting human  behavior  and  because  of  the  costs  of  doing 
otherwise,  it  is  reasonable  to  insist  that  "it  is  by  their  be- 
havior you  shall  know  them."  In  the  absence  of  behavior, 
status  is  unreliable;  in  ihe  presence  of  behavior  status  is 
often  unneeded.  Limiting  prediction  by  status  will,  as 
much  as  any  other  approach,  contribute  to  decreasing  the 
stigma  associated  with  mental  disorder. 

4.  Forensic  Testimony 

Forensic  testimony  raises  several  problems.  Expert  testi- 
mony by  mental  health  professionals  may  fail  to  distin- 


234.  See,  e.g.,  Roos  P.,  Human  Rights  and  Behavior  Modification,  Mental  Retardation,  June 
1974,  pp.  3-6;  Friedman,  "Legal  Regulation  of  Applied  Behavior  Analysis  in  Mental  Institutions 
and  Prisons,"  17  Ariz.  L.  Rev.  39  (1975). 

235.  See  e.g.  Hutschnecker  A.  A.,  A  Suggestion:  Psychiatry  at  High  Levels  of  Government,  the 
New  York  Times,  Wednesday,  July  4,  1973,  p.  C15,  col.  2:  Kuvin  S.F.,  Saxe  D.B.,  Psychiatric 
Examination  for  Judges,  the  New  York  Times,  December  21,  1975,  p.  13,  col.  1:  Refusal  to  An- 
swer "Treatment  for  Mental  Disorders"  Question  Not  Fatal  to  New  Jersey  Bar  Admission, 
IMDLR  232,  1976;  Shlensky  R.,  Psychiatric  Standards  in  Driver  Licensing,  Journal  of  the  Ameri- 
can Medical  Association  235:  1993-1994,  1976;  Few  Cheers  for  "Bad  Seed"  Tests  for  the  Young, 
the  New  York  Times,  April  19,  1970,  Sec.  4,  p.  13,  col.  5;  McDonald  M.C.,  Civil  Service  Kills 
Controversial  Question,  Psychiatric  News,  December  3,  1975,  pp.  1,  13. 
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guish  fact  from  opinion.  ^^^ 

Mental  health  professionals  should  be  discouraged  from 
relating  clinical  findings  to  the  final  legal  question,  i.e., 
who  is  dangerous,  insane,  competent  to  stand  trial.^^^ 
These  judgments  are,  as  a  matter  of  pohcy  and  logic,  so- 
cial and  legal  and  not  professional.  Conclusory  testimony 
contributes  to  the  legal  decisionmaker  (judge  or  jury)  ab- 
dicating responsibility  to  reach  legal  conclusions.  Consid- 
ering the  stakes  involved — ^hospitalization  versus  prison, 
the  rights  of  persons  to  manage  their  affairs,  involuntary 
treatment  and  detention — the  presentation  of  conclusory 
legal  opinions  by  mental  health  professionals  (made 
worse  by  inadequate  description  of  the  actual  clinical 
findings)  may  constitute  a  misuse  of  mental  health  knowl- 
edge. 

To  raise  questions  concerning  the  role  of  mental  health 
experts  is  not  to  deny  tactical  requirements  of  the  adver- 
sary system. ^^^  The  search  for  justice  requires  the  use  of 
experts.  But  it  is  worthwhile  to  indicate  that  legal  deci- 
sionmakers may  be  unduly  swayed  when  they  have  not 
been  apprised  of  the  limits  and  the  logic  of  scientific 
knowledge  of  mental  health  professionals. 

5.     Privacy  versus  the  Pubhc's  Right  to  be  Informed 

Mental  health  professionals  may  comment  or  write  about 
the  mental  health,  the  behavior  and  the  psychodynamics 
of  persons  whom  they  have  never  evaluated  or  even  met. 
In  an  oj>en  society,  such  behavior,  if  it  is  wrong  at  aU, 
may  be  only  a  "venial  sin."  But  commentary  from  a  dis- 
tance, even  if  amusing,  may  disrupt  both  the  privacy  of 
the  individual  and  the  fairness  of  legal  proceedings.^^^ 

236.  See  e.g.  Dix  G.E.,  The  Death  Penalty,  "Dangerousness,"  Psychiatric  Testimony  and  Pro- 
fessional Ethics,  American  Journal  of  Criminal  Law  5:151-214,  1977,  (abuse  of  psychiatric  testi- 
mony concerning  the  prediction  of  violence  and  the  application  of  the  death  penalty);  see, 
Greenland  C,  Psychiatry  and  the  Dangerous  Sexual  Offender,  Canadian  Psychiatric  Association 
Journal  22:  155-159,  1977  (problems  of  conclusory  testimony  and  "double-agentry"  in  the  han- 
dling of  sex  offenders. 

237.  See  Shah  S.A.,  Some  Interactions  of  Law  and  Mental  Health  in  the  Handling  of  Social 
Deviance,  Catholic  University  Law  Review  23:  674-719,  1974. 

238.  Attention  has  also  recently  been  drawn  to  the  use  of  mental  health  knowledge  in  select- 
ing and  influencing  juries.  (See  e.g.  Goldstein  T.,  The  Science  of  Jury  Selection,  the  New  York 
Times,  Feb.  16,  1975,  p.  6,  col.  4;  Salisbury  T.E.,  Forensic  Sociology  and  Psychology:  New  Tools 
for  the  Criminal  Defense  Attorney,  Tulsa  Law  Journal  12:  274-292,  1976).  While  there  would  be 
argument  whether  this  use  of  mental  health  knowledge  poses  ethical  problems,  it  has  been  pointed 
out  that  "the  new  techniques  give  an  advantage  to  the  wealthy."  Such  a  formalized  contribution  to 
lawyerly  instincts  may  also  result  in  eventual  distortion  of  the  legal  process. 

239.  See  comments  of  Dr.  James  A.  Brussel,  Newsweek,  Aug.  29,  1977,  p.  28,  about  David 
Berkowitz  (Son  of  Sam):  "His  motive  is  irrational .  .  .  and  that  is  enough  to  prove  he  is  incompe- 
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6.     The  Tumed-On  Society 

Mental  health  knowledge  may  be  used  not  only  to  relieve 
problems,  but  for  pleasure  and  to  reduce  everyday  stress. 
The  new  Administrator  of  the  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration  has  discussed  the  increas- 
mg  use  of  antianxiety  drugs  as  follows; 

The  Declaration  of  Independence  promises  us  hfe,  hb- 
erty  and  the  pursuit  of  happiness.  The  American  public 
has  come  to  interpret  this  as  including  the  absence  of 
anxiety,  guilt,  and  insomnia  and  looks  to  the  health 
care  system  for  the  means  to  pursue  happiness  .... 
My  prediction  is  that  these  trends  will  continue  well 
into  the  future,  not  so  much  because  the  growth  of  new 
technology  has  raised  expectations  but  because  of  an 
expansion  of  the  defmition  of  acceptable  means  for 
utihzation  of  the  health  care  system. ^'^^^ 

To  flag  this  area  is  to  take  no  strong  position  concerning 
its  ethical  importance.  Assuming,  however,  that  the 
stresses  of  everyday  life  must  be  met  by  all  and  that  in  so 
doing  we  "grow,"  then  using  mental  health  knowledge  to 
enhance  the  quality  of  life  should  be  a  subject  for  ethical 
debate.241 

C.     Professionalism  versus  Consumerism 

1.  Patients'  Rights  and  Staff  Rights 

There  is  now  a  revolution  of  expectations  of  the  mental 
health  consumer,  a  revolution  which  may  be  generally 
subsumed  under  the  name  of  "patients'  rights."^'*^  Pa- 
tients' rights  and  staff  rights  may,  however,  conflict.  For 
example,  do  other  patients  or  staff  have  a  right  to  be  free 
from  intrusion  by  an  especially  aggressive  patient?  Such 
conflict  may  also  result  in  poor  patient/cUent  care.^'*^ 
More  thought  is  required  concerning  "rights  and  respon- 
sibiUties"  of  both  patients/clients  and  staff  in  mental 
health  care. 

2.  Interprofessional  Conflict 

tent."  This  type  of  public  pronouncement  from  a  mental  health  professional  can  raise  many 
problems. 

240.  Klerman  G.L.,  Mental  Illness,  the  Medical  Model,  and  Psychiatry,  The  Journal  of 
Medicine  and  Philosophy  2:  220-243,  1977. 

241.  See  also  discussion  in  Brill  N.Q.,  Preventive  Psychiatry,  Psychiatric  Opinion  14(6):  30-34, 
1977. 

242.  See  e.g.  Ennis  B.  and  Siegel  L.,  The  Rights  of  Mental  Patients,  An  American  Civil  Liber- 
ties Union  Handbook,  Avon  Books,  New  York,  1973,  and  Friedman  P.,  Rights  of  Mentally  Re- 
tarded Persons,  1976. 

243.  See  e.g.  Gibson  R.W.,  The  Rights  of  Staff  in  the  Treatment  of  the  Mentally  111,  Hospital 
and  Community  Psychiatry  27:  855-859,  1976. 


160 


1978]  TASK  PANEL  REPORT  151 

The  needs  of  professionals  (in  competition  with  one  an- 
other) may  jeopardize  the  needs  of  the  pubUc.  It  is  readily 
agreed  that  "[t]here  should  no  longer  be  divisive  wedges 
among  professions  striving  toward  the  common  goal  of 
providing  a  high  quality,  comprehensive,  and  coordinated 
system  of  health  care  equally  accessible  to  all."^'*^  Achiev- 
ing such  interprofessional  cooperation  is,  however,  often 
difficult.  Increasing  divisiveness  among  professional 
mental  health  groups  is  to  be  anticipated  as  groups  strug- 
gle for  inclusion  of  their  services  in  any  national  mental 
health  insurance  plan. 

There  are,  however,  approaches  which  may  promote  in- 
terprofessional cooperation  rather  than  divisiveness.  Peri- 
odic interdisciplinary  meetings  of  the  mental  health 
professions  might  jointly  review  present  practices,  codes 
of  conduct,  position  statements  and  the  increasing  respon- 
sibilities of  all  the  professions  to  the  consumer.  "Compe- 
tency-based" approaches  should  be  explored  as  one 
means  of  dividing  tasks  between  mental  health  profes- 
sionals and  assuring  that  each  group  is  reimbursed  for  its 
services.^"*^ 

Formulation  of  interprofessional  codes  delineating  the  re- 
sponsibilities and  the  prerogatives  of  professions,  one  to 
another,  may  serve  to  unite  them. 

3.     Ethical  Codes 

Ethical  codes  may  restrict  a  dissemination  of  knowledge 
about  professionals,  their  competencies  and  their  availa- 
biUty  and  other  information  needed  by  the  consumer.^'** 
Over  the  long  run,  some  autonomy  of  the  health  profes- 
sions in  setting  standards  of  conduct,  regulating  norms  of 
practice  and  determining  qualifications  is  in  the  public  in- 
terest. But  while  professionahsm  protects  the  pubhc,  it 
also  poses  difficult  issues  concerning  the  sharing  of 
knowledge  and  power.  ^"^  The  professional-patient  rela- 
tionship is  now  in  flux.  Attention  needs  to  be  directed  to 

244.  Position  Statement  on  Psychiatrists'  Relationship  with  Nonmedical  Mental  Health  Pro- 
fessionals. American  Journal  of  Psychiatry  130:  386-390,  1973. 

245.  See  e.g.  Nelson  S.H.,  Current  Issues  in  National  Insurance  for  Mental  Health  Services, 
American  Journal  of  Psychiatry  133:  761-764,  1976. 

246.  See  e.g.  discussion  in  F.D.A.  Begins  'Trial'  of  M.D.  Societies,  Medical  World  News, 
Sept.  19,  1977,  pp.  21-22;  see  discussion  of  Bates  v.  State  Bar  of  Arizona,  45  U.S.  Law  Week  4895, 
1977,  in  Supreme  Court  Holds  Lawyers  May  Advertise,  American  Bar  Association  Journal  63: 
1092-1098,  1977. 

247.  See  generally  Freidson  E.,  Professional  Dominance:  The  Social  Structure  of  Medical 
Care,  Atherton  Press,  New  York,  1970. 
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both  problems  and  benefits  which  may  flow  from  "con- 
tractual ethics"  in  the  professional-patient  relationship 
and  in  the  obtaining  of  mental  heahh  services. ^"^^ 
There  are  ways,  we  believe,  in  which  a  strengthening  of 
the  Codes  of  Ethics  in  the  various  mental  health  disci- 
plines might  contribute  to  resolution  of  a  variety  of  ethi- 
cal problems.  Such  codes  serve  at  least  three  related 
functions. 

While  it  is  difficult  to  separate  the  effect  of  a  formal  code 
of  ethics  from  other  sources  of  ethical  conformity,  such  as 
the  professional's  personal  moral  commitments,  the  codes 
perform  an  important  socialization  function  in  the  train- 
ing of  neophyte  mental  health  professionals.  They  serve 
to  inculcate  normative  standards  against  which  to  meas- 
ure ahemative  responses  to  future  ethical  dilemmas.  By 
virtue  of  their  authoritative,  "official"  endorsements,  ethi- 
cal codes  may  provide  influential  symbolic  models  for  the 
performance  of  ethical  behavior. 

Secondly,  ethical  codes  serve  an  increasingly  large  screen- 
ing function  in  admitting  mental  health  professionals  into 
practice.  In  California,  for  example,  psychologists  must 
virtually  recite  the  American  Psychological  Association 
Code  of  Ethics  by  heart  during  the  licensing  examination. 
Knowing  ethical  standards,  of  course,  does  not  necessar- 
ily imply  abiding  by  them,  but  a  lack  of  such  knowledge 
may  attenuate  ethical  conformity.  In  this  sense,  the  in- 
creased stress  placed  on  ethical  codes  in  professional  initi- 
ation rites  may  help  to  promote  ethical  behavior. 
Finally,  ethical  codes  serve  an  important  monitoring 
function.  Through  the  threat  of  sanction  for  their  viola- 
tion— either  losing  membership  in  the  professional  organ- 
ization or  State  licensure — ^the  codes  act  as  a  deterrent 
against  unethical  professional  conduct. 
How  might  these  three  functions  of  professional  codes  of 
ethics  be  strengthened?  First,  a  course  in  professional  eth- 
ics should  be  required  as  part  of  the  graduate  curriculum 
in  each  of  the  mental  health  disciplines.  While  there  has 
been  a  substantial  increase  in  the  literature  on  the  ethics 
of  psychological  intervention,  this  literature  has  yet  to  be- 
come part  of  the  "mainstream"  of  graduate  education  in 


248.    See  e.g.  Masters,  R.D.,  Is  Contract  an  Adequate  Basis  for  Medical  Ethics?  An  Exami- 
nation of  the  Concept  for  Health  Care.  The  Hastings  Center  Report  5(6):  24-28,  1975. 
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the  mental  health  disciplines.  It  is  treated  as  something 
the  practitioner  or  researcher  will  "pick  up"  as  s/he  en- 
counters ethical  dilemmas.  Moral  crises,  however,  are  bet- 
ter prepared  for  than  reacted  to.  In  the  wake  of  the 
poverty  of  moral  reasoning  ability  demonstrated  by  many 
attorneys  in  the  Watergate  scandal,  the  American  Bar  As- 
sociation in  1974  voted  that  every  ABA-approved  law 
school: 

shall  provide  and  require  for  all  student  candi- 
dates for  a  professional  degree,  instructions  in  the 
duties  and  responsibilities  of  the  legal  profession. 
Such  acquired  instruction  need  not  be  limited  to 
any  pedagogical  method  as  long  as  the  history, 
goals,  structures  and  responsibiUties  of  the  legal 
profession  and  its  members,  including  the  ABA 
Code  of  Professional  Responsibility,  are  all  cov- 
ered.24' 

Rather  than  waiting  for  a  moral  Watergate  to  occur  in 
the  mental  health  field,  graduate  education  in  applied 
ethics,  emphasizing  the  implementation  of  professional 
codes  of  ethics,  should  be  a  required  part  of  the  curricu- 
lum in  each  of  the  mental  health  disciplines. 
Secondly,  state  hcensure  examinations  in  the  mental 
health  disciplines  should  stress  knowledge  of  professional 
codes  of  ethics  and  their  implementation  in  specific  prob- 
lematic situations.  While  some  states  are  emphasizing 
knowledge  of  codes  of  ethics  in  their  hcensing  examina- 
tions in  psychiatry,  psychology  and  social  work,  there  is 
much  variability  by  state  and  by  disciplines.  The  Com- 
mission might  lend  its  prestige  to  reinforcing  this  trend 
toward  a  greater  emphasis  on  ethical  issues  in  screening 
procedures. 

Finally,  professional  organizations  should  strengthen 
their  capacity  to  investigate  and  act  upon  complaints  of 
violations  of  their  codes  of  ethics.  Advisory  opinions 
should  be  offered  to  professionals  requesting  an  interpre- 
tation of  the  code  in  specific  fact  situations.  All  profes- 
sions are  notorious  for  their  lack  of  self-regulation  and 
the  tendency  to  protect  their  own  no  matter  how  incom- 
petent. The  mental  health  disciplines  are  no  exception.  It 
is  essential  that  professional  organizations  be  goaded  into 


249.    American  Bar  Association  Standards  and  rules  of  Procedure,  Sertion  302(a)(iii). 
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taking  more  seriously  their  obligation  to  monitor  the  eth- 
ical behavior  of  their  members. 

D.     Health  Care  As  A  Right 

1.  The  Right  To  Treatment 

"Ethical  problems"  arise  when  rights  are  compromised  in 
the  name  of  treatment  or  care,  yet  no  treatment  or  care  is 
forthcoming  or  even  potentially  available.  The  quid  pro 
quo  requires  (at  a  minimum)  adequate  staff,  a  decent 
treatment  environment  and  the  availability  of  programs, 
and  an  individualized  approach  to  care.^^° 

2.  The  Availability  and  Distribution  of  Resources 

The  problem  of  health-care  deUvery  is  closely  tied  to 
plans  for  national  health  insurance.  Many  arguments 
have  been  advanced,  yet  it  seems  fair  to  say  that  a  genu- 
ine "right  to  health  care"  has  not  yet  been  recognized.^^' 
A  future  goal  under  any  national  health  plan  would  be  to 
preserve  some  "freedom  of  choice"  for  the  consumer 
while  assuring  a  more  efficient  and  more  adequate  vol- 
ume of  available  services.^^-^ 

But  ethical  questions  also  arise  concerning  the  distribu- 
tion of  present  resources,  geographically  (urban-rural) 
and  as  a  function  of  age  (children  versus  the  aged),  but 
also  as  a  consequence  of  wasteful  and  jerry-built  systems 
of  care. 

Even  "catchmenting"  and  other  strategies  for  service  pro- 
vision may  compromise  the  care  of  some  difficult  pa- 
tients. The  patient  may  not  be  able  to  choose  where  care 
is  to  be  received.  There  is  a  mismatch  between  the  patient 
and  the  ability  or  willingness  of  a  sole  provider  to  meet 
these  needs. 

Attitudes  toward  mentally  handicapped  persons  may  also 
restrict  the  provision  of  services,  particularly  in  the  area 
of  reproduction  and  sexual  freedom.  Mentally  handi- 
capped individuals  should  have  access  to  family  plaiming 
and  birth  control  services,  including  sterilization,  on  the 

250.  See  Position  Statement  on  the  Right  to  Adequate  Care  and  Treatment  for  the  Mentally 
111  and  Mentally  Retarded,  the  American  Journal  of  Psychiatry  134:  354-355,  1977;  see  generally 
Hoffman  P.B.,  Durm  R.C.,  Beyond  Rouse  and  Wyatr.  An  Administrative-Law  Model  for  Ex- 
panding and  Implementing  the  Mental  Patient's  Right  to  Treatment,  Virginia  Law  Review  61: 
297-339,  1975. 

251.  See  generally  Blackstone  W.T.,  On  Health  Care  as  a  Legal  Right:  An  Exploration  of 
Legal  and  Moral  Grounds,  Georgia  Law  Review  10:  391-418,  1976. 

252.  See  As  the  Nation  Moves  Toward  National  Health  Insurance,  What  About  the  Mentally 
III?  American  Psychiatric  Association,  1977. 
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same  basis  as  any  other  person,  but  no  such  handicapped 
individual  should  be  sexually  sterilized  except  upon  his  or 
her  own  volition. 

Years  after  the  infamous  Relf^^^  case  in  Alabama,  there 
continue  to  be  frequent  instances  of  attempts  by  parents, 
guardians  and  officials  of  mental  institutions  to  secure  the 
sexual  sterilization  of  mentally  handicapped  (particularly 
mentally  retarded)  persons  in  their  custody  or  control. 
The  Task  Panel  believes  that  sterilization,  like  other  fam- 
ily and  birth  control  services,  should  not  be  denied  to 
those  handicapped  persons  who  are  of  age,  are  capable  of 
understanding  the  nature  and  consequences  of  the  proce- 
dure and  can  manifest  at  least  a  genuine  desire  to  be  ster- 
ilized. 

However,  although  the  courts  have  reached  mixed  con- 
clusions, the  Panel  believes  that  the  better  view  of  the 
law^^'*  and  ethical  considerations  forbid  sterilization  of  a 
mentally  handicapped  individual — i.e.,  the  irreversible 
denial  of  such  individual's  fundamental  right  to  procre- 
ate— except  upon  the  consent  of  the  person  to  be  steril- 
ized, if  s/he  is  capable  of  giving  such  consent.  This  means 
that  parents,  guardians  and  others  may  not  give  substi- 
tuted consent  to  sterilization  of  their  handicapped  chil- 
dren or  charges  and  that  a  handicapped  person  who  is 
incapable  of  consenting  may  not  be  sterilized  at  all.  This 
policy  can  be  implemented  at  the  Federal  level  by  appro- 
priate regulations  governing  Medicaid  and  other  public 
health  programs  and  at  the  State  level  by  appropriate  leg- 
islation. 

Cost-control  mechanisms  will  become  increasingly  im- 
portant. Through  standard-setting,  the  quahty  of  care  is 
enhanced.  But  subtly  and  not  so  subtly,  cost-control 
mechanisms  (PSRO  -  Utilization  Review)  may  also  jeop- 
ardize care. 

The  practitioner  who  properly  orients  himself  to  the 
needs  of  the  individual  patient/chent  is  nevertheless  con- 
fronted with  societal  needs  to  conserve  resources  and  to 
promote  efficiency  of  care.^^^  The  choice  must  sometimes 

253.  NWRO  and  Relf  V.  Weinberger,  111  F.  Supp.  1196  (D.D.C.  1974),  403  F.  Supp.  1235 
(D.D.C.  1975),  vacated  as  moot.  No.  74-1787/76-1053,  (D.C.  Cir.,  September  13,  1977). 

254.  See   Wyatt  v.  Aderholt,  368  F.  Supp.  1383  (M.D.  Ala.  1974). 

255.  See  generally  Buraum  J.F.,  The  Physician  as  a  Double  Agent,  The  New  England  Journal 
of  Medicine  297:  278-279,  1977;  Fried  C,  Rights  and  Health  Care— Beyond  Equity  and  Effi- 
ciency, The  New  England  Journal  of  Medicine  293:  241-245,  1975. 
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be  made  whether  to  discharge  or  retain  a  patient  who  has 
no  proper  place  to  go,  but  who  nevertheless  no  longer 
qualifies  for  third-party  reimbursement.  The  choice  of 
"treatment"  may  be  dictated  by  the  availability  of  third- 
party  reimbursement  (inpatient  versus  outpatient  care). 
There  are  also  problems  of  recordkeeping.  Medical 
records  dovetail  with  administrative  requirements. 
Records  may  document  a  need  for  active  care  (but  distort 
the  severity  of  the  patient's  condition)  so  that  retention  m 
a  facility  is  permitted.  At  a  future  time  this  may  work 
against  the  patient's  interest. 

The  multiple  problems  now  arising  in  the  area  of  cost 
control  may  be  only  suggested.  Monitoring  of  cost-control 
mechanisms  is  necessary  so  that  these  not  jeopardize  pa- 
tient/client care.^^^ 

Research  at  the  expense  of  services  also  raises  ethical 
questions.  But  a  legitimate  research  enterprise  (which  is 
in  the  best  interests  of  the  public  and  patient/clients)  re- 
quires a  critical  mass  of  trained  personnel  and  available 
funds.25' 
3     Treatment  (Medical  or  Social)  for  the  Severely  Disabled 
Respect  for  life  includes  respect  for  life  of  the  severely 
disabled.  The  value  of  persons  is  not  a  function  of  their 
productivity.  By  respecting  the  differences  and  the  needs 
of  severely  disabled  persons,  society  inculcates  the  values 
of  altruism,  empathy  and  generosity.  The  mentaUy  dis- 
abled have  treatment  rights  not  only  because  they  are  per- 
sons with  feelings  but  because,  Uke  all  other  persons,  their 
Hfe  is  valuable  to  society.  This  perspective  deserves  con- 
sideration when,  for  example,  it  is  debated  whether  to 
prolong  the  life  of  a  severely  retarded  person. 
It  has  been  reported  that  doctors  at  promment  university 
hospitals  routinely  have  aUowed  newborn  children  to  die, 
with  at  least  the  tacit  consent  of  the  parent,  when  such 
children  are  bom  with  obvious  mental  or  physical  handi- 

'     256    See  e  g  Pnce,  S.J.,  Katz,  J.,  Provence,  M.,  An  Advocate's  Gmde  to  Utilization  Review, 
Cleannghouse^Rej^w  ^^^  Health  Research,  American  Journal  of  Psychiatry 

'''258''see  pr'Jblems  raised  by  /....  v.  Saike^ic.  No^SJC-7H  (Mass.  Sup.  Jud.Ct^  Jul^  9. 

deseVvesTfeast  the  same  protection  that  the  law  affords  competent  people  ). 
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caps.  Not  infrequently,  instances  come  to  light  where  par- 
ents or  guardians  exphcitly  refuse  life-sustaining  medical 
care  to  such  infants  or  to  their  older  children  or  wards. 
Such  denial  of  needed  medical  measures  is  not  generally 
based  upon  religious  tenets,  but  rather  on  the  assumption 
that  the  life  of  a  handicapped  person,  such  as  one  who  is 
severely  or  profoundly  mentally  retarded,  is  somehow  less 
valuable  than  that  of  a  "normal"  individual.  This  rather 
shocking  notion  is  gaining  increasing  respectability  in 
some  quarters. 

Some  Guidelines  for  Problem  Resolution 

The  above  discussion  illustrates  some  ethical  problems  in  the 
area  of  mental  health  care.  The  options  and  choices  have  not 
been  discussed  in  any  detail.  Identification  of  problems  does 
point  to  some  general  guidelines  for  resolution.  The  aim  is  to 
respect — to  the  greatest  degree  possible — both  the  needs  and 
the  autonomy  of  all  persons  in  society. 

1.  Clarify  Roles  and  Allegiances 

While  in  exceptional  circumstances  the  needs  of  society 
cannot  be  overlooked,  therapists  owe  primary  allegiance 
to  their  patient/clients.  Given  conflict  and  the  likelihood 
of  "mixed  allegiances,"  the  therapist  may  attempt  to  es- 
tablish a  treatment  contract  not  with  the  individual  but 
with  the  larger  social  unit  including  the  individual,  e.g., 
the  family.  With  foreknowledge,  the  therapist  works  for 
the  best  interests  of  the  family,  not  for  individuals. 

2.  Identify  Level  of  Decisionmaking 

Again,  therapists  owe  primary  allegiance  to  their  pa- 
tients/chents.  They  cannot,  for  example,  be  expected  to 
do  a  "social  cost-benefit  analysis"  concerning  a  pa- 
tient/client's treatment.  There  are  different  levels  of  obh- 
gation — one  for  therapists,  another  for  administrators.^^^ 
The  task  of  allocating  resources  is  best  done  from 
"above,"  i.e.,  by  administrators  and  planners. 

3.  Responsiblities  to  Inform 

The  allegiances  and  roles  of  the  mental  health  profes- 
sional and  his/her  level  of  decisionmaking  should  be 
shared  with  patients/clients  prior  to  intervention  or  eval- 
uation. This  is  partly  a  requirement  for  "informed  con- 


259.    Fried  1975;  see  also  Buraum  1975,  Hiatt  1975. 
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sent"  prior  to  intervention  or  evaluation,  partly  a 
requirement  for  patient-education,  partly  a  matter  of 
achieving  social  consensus  regarding  proper  mental 
health  roles. 

Respect  the  Patients'/Clients'  Right  to  Decide 
The  technical  expertise  of  the  professionals  and  their  pro- 
fessional recommendation  should  be  shared  with  pa- 
tients/clients. But  patient  decisionmaking,  while 
incorporating  professional  expertise,  is  not  synonymous 
with  professional  decisionmaking.  The  final  deci- 
sion—whether or  not  to  accept  treatment,  and  what  type 
of  treatment  is  desired — is  a  decision  which,  save  in  ex- 
ceptional circumstances,  belongs  to  the  patient.^"" 


260 


260.  See  e.g.  Imbus  S.H..  Zawacki  B.E.,  Autonomy  for  Burned  Patients  When  Survival  is 
Unprecedented  The  New  England  Journal  of  Medicine  297:  308-31 1,  1977;  see  Slack  W.V.,  The 
Patient's  Right  to  Decide,  The  Lancet,  Vol.  2,  July  30,  1977,  p.  240. 
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Appendix  A:  List  of  Recommendations 

The  recommendations  of  the  Task  Panel  on  Legal  and  Ethical 
Issues  are  set  forth  below.  The  reader  should  be  aware,  however, 
that  certain  important  areas  such  as  ethical  issues,  discussed  in  Sec- 
tion V  of  our  report,  do  not  culminate  in  recommendations. 

Advocacy 

Recommendation  1. 

The   President's   Commission   should   support   legislation    • 
which  would  establish  and  adequately  finance  a  system  of 
comprehensive  advocacy  services  for  mentally  handicapped 
persons. 

Recommendation  2. 

The  protection  and  advocacy  (P&A)  systems  established  in  each 
State  under  the  Developmentally  Disabled  Assistance  and  Bill  of 
Rights  Act  as  of  October  1977  should  be  carefully  evaluated  and  this 
approach  to  advocacy  services  should  be  supported  if  it  proves  effec- 
tive. If  it  does,  mentally  ill  persons  should  either  be  brought  within 
the  jurisdiction  of  the  "P&A"  systems  or  else  a  parallel  system  which 
will  represent  mentally  ill  persons  should  be  established. 

Recommendation  3. 

The  President's  Commission  should  support  efforts  by  which  cur- 
rently existing  legal  aid,  legal  services  and  public  defender  programs 
and  the  private  bar  at  large  can  more  adequately  represent  mentally 
handicapped  persons  at  every  stage  at  which  such  persons  have  con- 
tact with  the  mental  disability  system.  These  efforts  should  be  di- 
rected at  providing  a  continuity  of  legal  care  and  should  include,  but 
not  be  limited  to,  the  following: 

(a)  Recommending  to  the  Legal  Services  Corporation  that 
it  establish  a  national  support  center  to  assist  local  offices  in  repre- 
sentation of  mentally  handicapped  persons,  and  that  it  run  special 
training  programs  so  that  members  of  local  offices  can  effectively 
and  adequately  represent  mentally  handicapped  persons. 

(b)  Endorsing  legislation  which  would  give  the  United 
States  Department  of  Justice  standing  to  htigate  on  behalf  of  men- 
tally handicapped  persons  whose  civil  and/or  constitutional  rights 
have  been  violated. 

(c)  Endorsing  legislation  which  would  mandate  the  Law 
Enforcement  Assistance  Administration  of  the  Department  of  Justice 
to  provide  economic,  staff  and  training  support  to  State  and  local 
pubUc  defender  and  prisoners'  rights  programs  so  as  to  provide  more 
effective  and  adequate  representation  for  mentally  handicapped  per- 
sons who  have  been  criminally  charged  and/or  who  are  incarcerated 
in  jail  or  prison  facihties. 


160 


169 

ARIZONA  LAW  REVIEW  (Vol.  20 


Education 

Recommendation  4 


JimilCllVJaiiv-'u  -r. 

The  Department  of  Health,  Education,  and  Welfare  should  vigor- 
ously implement  and  enforce  the  requirements  ^^  ^^^e  Ed"<=a\°f  °f 
All  Handicapped  Children  Act,  PubUc  Law  94-142,  (20  U.S^C.  §1401 
et.  sea )  and  the  new  regulations  implementmg  section  504  ot  the 
RehabiUtation  Act  (45  C.F.R.  Part  84).  A  program  of  financial 
assistance,  similar  to  the  Emergency  School  Aid  Act,  should  be  miti- 
ated  to  help  school  districts  with  the  costs  of  comphance.  The  funds 
for  such  a  program  could  be  drawn  from  other  education  programs 
that  have  outlived  their  usefuhiess  such  as  Emergency  School  Aid 
and  the  Impact  Aid  program. 
Recommendation  5. 

As  part  of  their  right  to  education,  mentally  handicapped  individuals 
should  be  provided  with  compensatory  education  services  beyond  or- 
dinary age  hmits,  where  past  deprivation  of  education  makes  this 


necessary 
Recommendation  6 


InstitutionaUzed  mentaUy  disabled  chUdren  must  also  be  provided 
with  an  appropriate  education,  in  a  community  setting  wherever  pos- 
sible as  the  Education  for  All  Handicapped  ChUdren  Act  of  1975 
requires.  Surrogate  parents,  not  drawn  from  institutional  staff,  mus 
be  appointed  to  protect  the  rights  of  such  children  when  the  natural 
parents  are  unavailable. 
Recommendation  7. 

Colleges  and  universities  must  be  encouraged  and  assisted  to  tram 
teachers  and  other  education  personnel  in  methodologies  appropnate 
for  instruction  of  severely  handicapped  individuals  and  for  manage- 
ment of  handicapped  students  in  a  regular  classroom  setting. 

Recommendation  8. 

States  must  be  encouraged,  assisted  and  required,  if  necessary,  to 
provide  training  for  parents,  guardians,  surrogate  parents  and  lay  ad- 
vocates in  the  use  of  special  education  due  process  procedures,  as 
weU  as  for  the  hearing  officers  designated  to  conduct  due  process 
hearings  HEW  should  coUect  and  analyze  the  transcnpts  and 
records  of  a  representative  sample  of  such  hearings  and  take  appro- 
priate action  to  ensure  that  educational  placement  decisions  are 
made  after  fuU  and  fair  consideration  of  all  relevant  factors,  mclud- 
ing  the  views  of  those  representing  the  interests  of  the  student. 

Employment 

Recommendation  9. 

The  Task  Panel  endorses  the  efforts  of  the  Department  of  Labor  to 
enforce  section  503  of  the  Rehabilitation  Act  and  encourages  volun- 
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tary  compliance  with  both  503  and  504  by  private  employers  who  are 
not  regulated  by  these  sections. 

Recommendation  10. 

Title  VII  of  the  Civil  Rights  Act  of  1964  should  be  amended  to  pro- 
hibit discrimination  on  the  basis  of  handicap. 

Recommendation  11. 

State  minimum  wage  and  civil  rights  laws  should  be  amended  to  pro- 
hibit discrimination  against  the  handicapped. 

Recommendation  12. 

Congress  should  be  requested  to  condition  revenue  sharing  upon  an 
agreement  by  State  governments  that  mentally  handicapped  persons 
who,  as  employees,  perform  work  of  consequential  economic  benefit 
to  the  States  shall  be  paid  either  the  minimum  wage  or  else  wages 
which  are  commensurate  with  those  paid  nonhandicapped  workers 
in  the  same  vicinity  for  essentially  the  same  type,  quality  and  quanti- 
ty of  work,  whichever  is  higher.  States  should  be  required,  as  a  con- 
dition of  revenue  sharing,  to  agree  to  the  same  principles  as  are 
currently  embodied  in  29  CFR  Part  529. 

In  the  alternative,  the  provisions  of  29  CFR  Part  529  should  be  incor- 
porated in  their  entirety  into  HEW  regulations  45  CFR  Part  84,  sub- 
part B  (employment  practices)  implementing  section  504  of  the 
Rehabilitation  Act  of  1973. 

Housing  Within  The  Community 
Recommendation  13. 

(a)  State  zoning  laws  should  be  enacted  which  preempt  local  zoning 
ordinances  and  permit  small  group  homes  for  the  mentally  handi- 
capped to  be  considered  as  permitted  "single  family  residential  uses 
of  property." 

(b)  States  revising  their  zoning  laws  to  avoid  discrimination  against 
mentally  handicapped  persons  should  be  alert  to  the  problems  of  re- 
strictive building  codes  and/or  mutual  private  restrictive  covenants 
which  would  undermine  the  goal  of  reform. 

(c)  State  zoning  laws  should  also  prohibit  the  excessive  concentra- 
tion of  group  homes  in  any  single  neighborhood  or  municipality 
within  a  State. 

Recommendation  14. 

(a)  Title  VIII,  Fair  Housing,  of  the  Civil  Rights  Act  of  1968  should 
be  amended  to  prohibit  discrimination  in  housing  on  the  basis  of 
mental  handicap. 

(b)  The  Department  of  Housing  and  Urban  Development  should 
(1)  encourage  States  and  localities  to  allocate  additional  community 
block  grant  funds  to  develop  more  group  care  facilities  and  (2)  make 
additional  rental  assistance  funds  available  to  mentally  disabled  per- 
sons living  in  group  homes. 
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Guardianship 

Recommendation  15. 

(a)  State  guardianship  laws  should  be  revised  to  provide: 

(1)  increased  procedural  protections  including,  but  not  limited  to, 
written  and  oral  notice,  the  right  to  be  present  at  proceedings,  ap- 
pointment of  counsel,  a  clear  and  convincing  evidence  standard  as 
the  burden  of  proof,  a  comprehensive  evaluation  of  functional  abili- 
ties conducted  by  trained  personnel,  and  a  judicial  hearing  which 
employs  those  procedural  standards  used  in  civil  actions  in  the 
courts  of  general  jurisdiction  of  any  given  State; 

(2)  a  definition  of  "incompetency"  which  is  understandable,  spe- 
cific, and  relates  to  functional  abilities  of  people; 

(3)  the  exercise  of  guardians'  powers  within  the  constraints  of  the 
right  to  the  least  restrictive  setting,  with  no  change  made  in  a  per- 
son's physical  environment  without  a  very  specific  showing  of  need 
to  remove  a  person  to  a  more  restrictive  setting;  and 

(4)  a  system  of  limited  guardianships  in  which  rights  are  removed 
and  supervision  provided  only  for  those  activities  in  which  the  per- 
son has  demonstrated  an  incapacity  to  act  independently. 

(b)  Public  guardianship  statutes  should  be  reviewed  for  their  effect 
in  providing  services  to  persons  in  need  of  but  without  guardianship 
services. 

Confidentiality 

Recommendation  16. 

Federal  and  State  laws  should  recognize  the  principle  that  patients 
must  have  access  to  their  mental  health  records  and  the  opportunity 
to  correct  errors  therein. 

Recommendation  17. 

Except  where  otherwise  required  by  law,  confidentiality  of  mental 
health  information  must  be  strictly  maintained  by  all  persons  who 
have  contact  with  such  information.  Mental  health  professionals 
must  alert  their  patients  at  the  outset  of  therapy  about  special  condi- 
tions under  which  complete  confidentiality  cannot  be  maintained. 
States  should  also  enact  strong  penalties  for  the  inappropriate  release 
of  confidential  materials  by  mental  health  professionals  without  the 
patients'  consent. 

Recommendation  18. 

Consent  forms  for  release  of  information  concerning  patients'  histo- 
ries should  be  limited  to  particular  items  of  information  in  their 
records  relevant  to  the  specific  inquiry  posed  by  third  parties  who 
have  a  legitimate  need  for  such  information.  Blanket  release  forms 
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should  be  prohibited,  and  nonspecific  requests  for  information 
should  not  receive  response.  Consent  to  release  information  should 
be  of  limited  duration  and  should  be  revocable  by  the  patient  at  any 
time.  A  record  should  be  maintained  in  each  patient's  file  describ- 
ing what  information  has  been  released,  when,  to  whom  and  for  what 
purposes. 

Recommendation  19. 

Employers'  questions  to  job  applicants  and  employees  must  be  re- 
lated to  objective  functioning  skills  directly  relevant  to  the  specific 
job  for  which  the  applicant  or  employee  is  being  considered. 

Recommendation  20. 

Third-party  insurers  should  be  encouraged  to  utilize  peer  review  or 
other  similar  mechanisms  which  allow  an  evaluation  of  the  necessity 
and  appropriateness  of  treatment  to  be  conducted  while  the  patient's 
identity  remains  anonymous.  Centralization  and  sharing  of  per- 
sonal information  without  the  express,  written  consent  of  the  patient 
or  client  should  be  prohibited. 

Recommendation  21. 

The  Task  Panel  has  reviewed  and  generally  supports  the  report  of  the 
Privacy  Protection  Study  Commission,  Personal  Privacy  in  an  Infor- 
mation Society,  concerning  confidentiahty  of  medical  records.  Im- 
plementation of  that  Commission's  recommendations  should  be 
required  not  just  in  Medicare/Medicaid  institutions  as  the  report 
suggests  but  by  all  facilities  maintaining  mental  health  records. 

Federal  Benefits 

Recommendation  22. 

Existing  Federal  statutes,  regulations  and  programs  should  be  re- 
viewed for  instances  of  discrimination  aqainst  mentally  handicapped 
individuals.  Appropriate  legislative  or  administrative  action  should 
be  taken  to  eliminate  barriers  and  other  restrictive  provisions  or 
practices. 
Recommendation  23. 

(a)'  Federal  assistance  programs  should  be  administered  and  gov- 
erning legal  provisions  modified,  where  necessary,  to  implement  the 
principle  of  placement  or  treatment  in  the  "least  restrictive  alterna- 
tive" and  to  foster  deinstitutionalization  of  mentally  handicapped  in- 
dividuals. Appropriate  measures  might  include  the  following  steps: 

( 1 )  A  class  of  intermediate  care  facilities  for  mentally  ill  persons, 
comparable  to  those  for  mentally  retarded  individuals  and  others  but 
limited  to  a  maximum  of  1 5  beds,  should  be  created  under  the  Medi- 
caid program. 

(2)  "Clinic  services"  should  be  a  required  rather  than  an  optional 
service  in  Medicaid;  the  limitations  on  outpatient  physician  services 
in  Medicare  should  be  eUminated;  and  both  Medicare  and  Medicaid 
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benefits  should  be  made  available  for  inpatient  and  outpatient  serv- 
ices in  community  mental  health  centers  for  the  mentally  handi- 
capped of  all  ages. 

(3)  The  thrust  of  the  current  Medicaid  intermediate  care  program 
for  mentally  retarded  persons  should  be  directed  toward  community- 
based,  rather  than  institutional,  facilities  for  mentally  retarded  per- 
sons, and  appropriate  changes  should  be  made  in  the  ICF/MR  regu- 
lations where  necessary  to  facilitate  use  of  Medicaid  funds  for 
community-based  programs.  Medicaid  should  also  be  amended  to 
require  home  health  services  for  children  under  21. 

(4)  The  Department  of  Health,  Education,  and  Welfare  should 
strictly  enforce  the  Medicaid  standards  for  residential  institutions  for 
mentally  retarded  persons  set  forth  in  45  CFR  §§249.12  and  241.13 
and  should  ensure  prompt  decertification  of  those  large  institutions 
which  do  not  meet  the  standards. 

(5)  Preadmission  or  admission  certification,  peer  review  and  utili- 
zation review  and  relevant  PSRO  activities  requirements  should  be 
enforced  in  all  inpatient  facilities  under  Medicare  and  Medicaid  to 
ensure  that  hospital,  skilled  nursing  (SNF)  or  intermediate  (ICE) 
care  is  provided  only  on  the  basis  of  individual  need  and  that  alter- 
native, less  restrictive  placements  are  considered  and  provided  when 
appropriate. 

(6)  HEW  should  require  State  plans  submitted  pursuant  to  Title 
XX  of  the  Social  Security  Act  (42  U.S.C.  1397  et.  seq.)  to  address 
specifically  the  problems  and  needs  of  mentally  handicapped  persons 
who  Uve  in  the  community  or  who  could  live  in  the  community  if 
financial  or  other  assistance  were  available. 

(7)  HEW  should  require  State  Developmental  Disabilities  Councils 
and  other  agencies  funded  under  the  Developmentally  Disabled 
Assistance  and  Bill  of  Rights  Act  (42  U.S.C.  6001  et  seq.)  to  focus 
their  activities  on  deinstitutionalization  of  developmentally  disabled 
individuals  and  on  creation  of  community-based  living  arrange- 
ments' day  programming  and  support  services  for  such  individuals. 
HEW  should  specifically  prohibit  use  of  D.D.  Act  funds  for  con- 
struction, renovation  or  expansion  of  large  institutional  faciUties. 

(8)  HEW  should  develop  regulations  which  require  State  mental 
health  plans  mandated  under  Pub.  L.  94-63  (42  U.S.C.  2689t)  and 
State  health  plans  required  under  Pub.  L.  93-641  (42  U.S.C.  300m- 
2(a)(2);  42  U.S.C.  300k- 1  el  seq.)  to  evaluate  resources  for  commu- 
nity programs  for  the  mentally  handicapped  and  to  plan  for  the  de- 
velopment of  community  resources  that  will  ensure  that  mentally 
handicapped  persons  are  enabled  to  hve  in  the  least  restrictive  setting 
consistent  with  their  individual  needs. 

(9)  Federal  guidelines  for  State  regulation  of  group  homes  (board 
and  care  homes)  where  SSI  recipients  are  living  should  emphasize 
the  need  to  encourage  personal  independence  and  to  provide  access 
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to  necessary  health  care  and  social  services.  The  Department  of 
Health,  Education,  and  Welfare  should  ensure  rapid  compliance 
with  the  interim  regulations  requiring  counselling,  and  social  and 
other  services  for  children  under  7  as  well  as  for  those  children  un- 
able to  attend  school. 

(10)  Federal  AFDC  foster  care  funds  for  children  should  be  avail- 
able only  if  out-of-home  placement  is  in  the  least  restrictive  setting 
and  in  as  close  proximity  to  the  child's  home  as  is  consistent  with  the 
child's  special  needs. 

(11)  The  Department  of  Health,  Education,  and  Welfare  should, 
within  the  Office  of  the  Secretary,  examine  the  impact  of  Supple- 
mental Security  Income,  Medicaid,  and  other  Federal  programs  on 
the  deinstitutionalization  of  mentally  handicapped  children,  and  de- 
velop specific  proposals  for  reducing  inconsistent  fiscal  incentives 
and  regulations. 

(b)  As  a  direct,  initial,  positive  step,  the  Federal  government  should 
develop  within  180  days  of  the  Commission's  report  a  coordinated 
response  to  and  plan  for  implementation  of  the  recommendations 
contained  in  the  GAO  report  of  January  7,  1977,  "Returning  the 
Mentally  Disabled  to  the  Community — Government  Needs  to  Do 
More." 

Recommendation  24. 

Necessary  steps  should  be  taken  to  adapt  and,  where  necessary,  ex- 
pand "generic"  Federal  programs  so  that  they  meet  the  needs  of 
mentally  handicapped  individuals.  Provisions  in  the  laws  creating 
such  programs  which  are  designed  to  assist  the  mentally  handi- 
capped should  be  fully  and  promptly  implemented. 

Recommendation  25. 

Federal  program  and  funding  agencies  should  promptly  promulgate 
and  enforce  regulations  implementing  section  504  of  the  Rehabilita- 
tion Act  of  1973,  which  specifically  prohibits  discrimination  against 
handicapped  persons  by  any  recipient  of  Federal  funds. 

Recommendation  26. 

There  should  be  periodic  program  reviews  of  the  utilization  of  feder- 
ally funded  benefits  and  services  by  the  mentally  handicapped  in  or- 
der to  assess  the  quality  and  quantity  of  services  provided  and  to 
determine  their  effectiveness  in  meeting  the  needs  of  the  mentally 
handicapped  and  in  promoting  independent  living. 

The  Right  To  Treatment  And  To  Protection  From  Harm,  The  Right  To  Treat- 
ment In  The  Least  Restrictive  Setting  and  The  Right  To  Refuse  Treatment  And 
The  Regulation  of  Treatment 

Recommendation  27. 

The  President's  Commission  in  its  fmal  report  should  endorse  the 
underlying  legal  and  ethical  bases  for  the  right  to  treatment  and  pro- 
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tection  from  harm,  the  right  to  treatment  in  the  least  restrictive  set- 
ting and  the  right  to  refuse  treatment  and  the  regulation  of  treatment. 
The  Federal  and  State  governments  should  be  encouraged  to  protect 
these  rights  by  legislation  and  other  appropriate  action. 

Experimentation  With  Mentally  Handicapped  Subjects 

Recommendation  28. 

An  educational  campaign  must  be  directed  to  the  general  public  with 
regard  to  individual  opportunity  and  obligation  to  participate  in  the 
advancement  of  scientific  knowledge.  A  disproportionate  share  of 
the  risk  for  the  benefit  of  society  as  a  whole  should  not  be  assigned  to 
"convenient" — often  institutionalized — populations,  including  men- 
tally handicapped  individuals.  Rather,  to  the  extent  possible,  such 
persons  should  bear  less  risk  than  those  who  are  more  able  to  make 
free  and  uncoerced  decisions. 

Recommendation  29. 

(a)  Covert  experimentation  involving  risks  ought  never  to  be  per- 
mitted, regardless  of  the  asserted  justification,  and  full  disclosure  of 
such  matters  as  research  risks,  expected  benefits  and  the  right  to  re- 
fuse participation  must  be  made  to  potential  subjects  and,  where  ap- 
propriate, to  their  parents,  surrogate  parents  or  legal  guardians. 

(b)  Experimentation  which  is  neither  directly  beneficial  to  individ- 
ual subjects  nor  related  to  such  subjects'  mental  condition  and  which 
poses  any  degree  of  risk  to  such  subjects  should  not  be  permitted 
with  institutionalized  mentally  handicapped  individuals. 

(c)  Research  performed  for  the  direct  benefit  of  a  mentally  handi- 
capped subject  after  nonexperimental  procedures,  if  any,  have  been 
exhausted  should  be  permitted  where  the  risk/benefit  ratio  is 
favorable  and  there  are  adequate  procedures  for  obtaining  the  sub- 
ject's consent  or,  where  appropriate,  the  consent  of  the  subject's  par- 
ent, parent  surrogate  or  legal  guardian.  High-risk  experimental 
procedures  such  as  psychosurgery  should  be  permitted,  if  at  all,  only 
upon  the  informed  consent  of  the  subject  himself;  some  such  proce- 
dures ought  to  be  prohibited  altogether,  at  least  with  respect  to  insti- 
tutionalized individuals. 

Recommendation  30. 

At  a  minimum,  research  upon  mentally  handicapped  individuals  for 
the  purpose  of  obtaining  new  scientific  or  medical  information 
should  be  conditioned  upon  the  following  requirements: 

(a)  The  research  protocol  must  undergo  independent  review  for  sci- 
entific merit  of  the  research  design  and  for  competence  of  the  investi- 
gator. 

(b)  The  institution,  if  any,  in  which  the  research  is  to  be  conducted 
must  meet  recognized  standards  for  medical-care,  direct-care  and 
other  services  necessary  to  meet  the  increased  demands  imposed  by 


176 


1978]  TASK  PANEL  REPORT  \67 

research  activities,  in  addition  to  the  ordinary  requirements  of  ade- 
quate care  and  treatment. 

(c)  The  proposed  research  must  not  reduce  the  level  of  habilitative 
or  rehabilitative  services  available  either  to  research  participants  or 
to  patients  or  clients  not  included  in  the  project. 

(d)  The  experimentation  must  involve  an  acceptably  low  level  of 
risk  to  the  health  or  well-being  of  the  research  subjects. 

(e)  The  proposed  research  should  relate  directly  to  the  prevention, 
diagnosis  or  treatment  of  mental  disability  and  should  seek  only  in- 
formation which  cannot  be  obtained  from  other  types  of  subjects. 
Such  information  should  be  of  high  potential  significance  for  the  ad- 
vancement of  acknowledged  medical  or  scientific  objectives  related 
to  mental  disability. 

(f)  Research  involving  risk  may  be  performed  only  on  patients  or 
clients  who  are  actually  competent  to  consent  to  participation  therein 
and  who  have  in  fact  given  such  consent.  Substituted  consent  to 
procedures  involving  risk  should  not  be  permitted  except  in  the  most 
unusual  and  compelling  circumstances  and  never  in  the  face  of  ob- 
jections, however  expressed,  by  the  patient  or  cUent  himself  All 
consent  should  be  subject  to  review  and  approval  by  an  independent 
body,  with  an  opportunity  for  patients  or  clients  to  be  advised  and 
represented  in  this  process  by  an  independent  advocate  (who  may  be 
an  attorney). 

(g)  All  subjects,  and  where  appropriate  their  parents  or  guardians, 
should  be  provided  with  and  informed  of  their  right  to  any  follow-up 
care  necessitated  by  unforeseen  harmful  consequences  of  the  re- 
search project. 

Recommendation  31. 

(a)  Whatever  schema  is  eventually  put  forward  by  the  National 
Commission  for  the  Protection  of  Human  Subjects  of  Biomedical 
and  Behavioral  Research  should  be  considered  as  tentative  and  sub- 
ject to  continuous  review. 

(b)  A  permanent  National  Commission  for  the  Protection  of 
Human  Subjects  of  Biomedical  and  Behavioral  Research,  with  a 
membership  including  mentally  handicapped  individuals  and/or  for- 
mer patients  or  institutional  residents  and  parents  of  children  with 
mental  handicaps  should  be  established  to  evaluate  and,  if  necessary, 
modify  the  policies  resulting  from  the  recommendations  of  the  cur- 
rent Commission  and  to  monitor  the  performance  of  institutional  re- 
view boards  and  other  bodies  charged  with  protection  of  the  rights  of 
research  subjects. 

Ci'vi/  Commitment 

Recommendation  32. 

The  civil  commitment  system  as  it  exists  in  most  States  today  should 
be  drastically  reformed.    Responsible  arguments  can  be  made  for 
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modified  abolition  of  civil  commitment,  for  authorizing  commitment 
only  of  "dangerous"  persons  or  for  time-limited  involuntary  commit- 
ment of  persons  who  are  mentally  handicapped  and  also  incompe- 
tent to  make  treatment  decisions. 
Recommendation  33. 

(a)  Whatever  substantive  commitment  standard  is  adopted,  even- 
handed  adminstration  should  be  promoted  by  the  use  of  specific  def- 
initions and  criteria. 

(b)  The  Department  of  Health,  Education,  and  Welfare  should 
fund  studies  to  ascertain  the  differential  effects  of  commitment  crite- 
ria in  jurisdictions  which  have  adopted  different  models  of  involun- 
tary civil  commitment. 

Recommendation  34. 

Voluntary  mental  health  and  protective  services  should  be  made  eas- 
ily available  to  those  who  seek  them. 
Recommendation  35. 

(a)  Commitment  procedures  should  be  adopted  to  ensure  fair  reso- 
lution of  the  issues  at  stake. 

(b)  Procedural  protections  should  include,  but  not  necessarily  be 
Hmited  to,  initial  screening  of  potential  commitment  cases  by  mental 
health  agencies,  a  prompt  commitment  hearing  preceded  by  ade- 
quate notice  to  interested  parties,  the  right  to  retained  or  assigned 
counsel,  the  right  to  a  retained  or  assigned  independent  mental 
health  evaluator,  a  transcript  of  the  proceedings,  appUcation  of  the 
principle  of  the  least  restrictive  alternative,  a  relatively  stringent  stan- 
dard of  proof  (at  least  "clear  and  convincing"  evidence),  durational 
Umits  on  confinement  (with  the  abiUty  of  a  court  to  specify  a  period 
of  confinement  short  of  the  statutory  maximum)  and  the  right  to  an 
expedited  appeal.  At  the  commitment  hearing,  the  rules  of  evidence 
shall  apply  and  the  respondent  should  have  the  right  to  wear  his  own 
clothing,  to  present  evidence  and  to  subpoena  and  cross-examine  wit- 
nesses.   Ideally,  the  petitioner  should  also  be  represented  by  counsel. 

Mental  Health  Issues  Affecting  Persons  Accused  or  Convicted  Of  Crimes 
Recommendation  36. 

Mental  Health  Services  to  Prisoners 

(a)  Mentally  handicapped  persons  incarcerated  in  jails  and  prisons 
should  have  reasonable  access  to  quality  mental  health  services 
which  are  delivered  on  a  truly  voluntary  basis  with  confidentiality 
comparable  to  that  which  exists  in  private  care.  This  can  occur  only 
if  participation  in  treatment  is  unrelated  to  release  considerations. 
Medicaid  reimbursement  should  be  extended  to  include  voluntary 
jail  and  prison  mental  health  care. 

(b)  In  order  for  mental  health  services  to  be  truly  voluntary  and 
optimally  effective,  prisons  must  first  establish  minimally  adequate 
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physical  and  psychological  environments.  The  Department  of  Jus- 
tice should  place  a  high  priority  on  allocating  Federal  grant  funds  to 
the  improvement  of  prison  living  conditions. 

(c)  Prisoners  from  racial  or  ethnic  minority  groups  should  have  ac- 
cess to  mental  health  professionals  from  similar  backgrounds. 

(d)  If  a  mentally  handicapped  prisoner  is  transferred  involuntarily 
from  a  prison  to  a  mental  hospital,  the  involuntary  transfer  should  be 
preceded  by  procedural  protections  equivalent  to  those  available  in 
ordinary  civil  commitment.  Indeed,  such  "commitment-like"  proce- 
dures should  be  followed  even  before  a  prisoner  receives  involuntary 
mental  health  treatment  within  a  correctional  institution  itself. 

(e)  In  cases  where  a  mentally  handicapped  prisoner  desires  mental 
health  treatment  and  where  mental  health  and  correctional  authori- 
ties concur  that  a  hospital  setting  would  be  appropriate  and  benefi- 
cial to  the  prisoner,  procedures  should  be  developed  for  effectuating 
a  voluntary  hospital  admission.  The  prisoner's  good-time  and  pa- 
role opportunities  ought  not  to  be  jeopardized  by  the  transfer — in 
fact,  good-time  and  parole  opportunites  should  not  be  jeopardized 
even  for  involuntarily  committed  prisoners. 

(f)(1)  Mental  health  professionals,  as  a  general  rule,  should  decline 
to  provide  predictions  of  future  criminal  behavior  for  use  in  sentenc- 
ing or  parole  decisions  regarding  individual  offenders. 
(2)  If  a  mental  health  professional  decides  that  it  is  appropriate  in  a 
given  case  to  provide  a  prediction  of  future  criminal  behavior,  s/he 
should  clearly  specify: 

(a)  The  acts  being  predicted; 

(b)  The  estimated  probability  that  these  acts  will  occur  in  a 
given  time  period;  and 

(c)  The  factors  on  which  the  predictive  judgment  is  based. 
Recommendation  37. 

(a)  Evaluations  to  determine  whether  a  defendant  is  competent  to 
stand  trial  should  be  performed  promptly  and  should,  if  possible,  be 
performed  in  the  defendant's  home  community  and  on  an  outpatient 
basis.  Outpatient  dispositions  should  be  considered  in  certain  in- 
stances even  for  defendants  found,  after  evaluation  and  hearing,  to 
be  incompetent  to  stand  trial. 

(b)  A  defendant  who,  because  of  psychotropic  medication,  is  able 
to  understand  the  nature  of  the  proceedings  and  to  assist  in  his  de- 
fense, should  not  automatically  be  deemed  incompetent  to  stand 
trial  simply  because  his  satisfactory  mental  functioning  is  dependent 
upon  the  medication,  and  should  have  the  option  of  going  forward 
with  his  trial. 

(c)  Recent  proposals  by  legal  commentators  to  abohsh  the  incom- 
petency plea  (and  to  substitute  for  it  a  trial  continuance  and  then  a 
trial  with  enhanced  defense  protections)  are  deserving  of  further 
study. 
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(d)     At  a  minimum,  the  limitations  imposed  by  Jackson  v.  Indiana 
upon  the  nature  and  duration  of  incompetency  commitments  ought 
to  be  acknowledged  and  enforced  nationwide. 
Recommendation  38. 

(a)  Laws  authorizing  the  involuntary  committment  of  sexual  psy- 
chopaths and  other  "special"  offenders  (such  as  "defective  delin- 
quents") should  be  repealed. 

(b)  Persons  who  are  now  being  committed  as  sexual  psychopaths  or 
"special"  offenders  should  instead  be: 

(1)  Processed  through  and  treated  in  the  criminal  justice-correc- 
tional system,  or 

(2)  Given  the  option  whether  to  be  treated  within  (i)  the  correc- 
tional system  or  (ii)  a  therapeutic  system  in  which  the  period  of  con- 
finement could  not  exceed  the  applicable  criminal  law  maximum 
sentence. 

Bills  of  Rights 

Recommendation  39. 

The  President's  Commission  should  recommend  to  the  legislatures  of 
the  individual  States  that  legislation  be  enacted  providing  a  "Bill  of 
Rights"  for  all  mentally  handicapped  persons,  both  those  who  are 
institutionalized  and  those  residing  in  the  community. 

Recommendation  40. 

The  President's  Commission  should  recommend  to  the  States  that  all 
currently  existing  laws  establishing  rights  of  patients,  of  persons  in 
treatment  and  of  residents  of  hospitals,  facilities  for  the  retarded  or 
similar  institutions  should  be  prominently  displayed  in  all  living  ar- 
eas, wards,  hallways  and  other  common  areas  of  all  such  facilities, 
and  should  be  incorporated  into  all  staff-training  and  staff-orienta- 
tion programs  as  well  as  in  educational  programs  directed  to  patients, 
staff,  families  and  the  general  public.  Explanation  of  rights  to  pa- 
tients should  be  clearly  and  simply  stated  and  in  a  language  the  pa- 
tient understands;  the  explanation  should  be  read  to  any  patient  who 
carmot  read. 

National  Initiatives  in  Legal  and  Ethical  Issues 

Recommendation  41. 

NIMH  and  other  appropriate  HEW  components  should  establish 
special  offices  concerned  with  legal  issues  affecting  the  mentally  ill 
and  the  developmentally  disabled,  respectively.  These  offices 
should  be  charged  with  (1)  keeping  the  staff  of  NIMH  and  HEW 
informed  about  legal  and  ethical  issues  affecting  mentally  handi- 
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capped  persons,  (2)  providing  continuing  advice  from  that  perspec- 
tive on  program  and  policy  issues,  (3)  promoting  advocacy  on 
behalf  of  the  mentally  handicapped,  (4)  promoting  attention  to  le- 
gal issues  in  Federal  programs  for  the  mentally  handicapped,  and 
(5)  promoting  interdisciplinary  exchange. 
Recommendation  42. 

NIMH  and  other  appropriate  HEW  components  should  fund  inno- 
vative programs  at  law  schools  and  mental  health  professional 
schools  or  other  appropriate  institutions  which  are  designed  to  de- 
velop persons  with  policy,  administrative  and  direct-service  respon- 
sibilities in  both  the  mental  health  and  the  legal  system  who  will  be 
knowledgeable  about  the  delivery  of  services  and  the  legal  and  ethi- 
cal issues  involved  with  patient  care.  Financial  support  should  also 
be  given  for  innovative  in-service  training  programs  at  service  facili- 
ties which  are  designed  to  provide  continuing  education  for  service 
providers  concerning  legal  and  ethical  rights  and  for  training  projects 
for  lawyers,  judges,  and  non-lawyer  advocates.  These  agencies 
should  also  support  research  into  legal  and  ethical  issues  and 
problems,  such  as  those  highlighted  in  this  report. 
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Appendix  B:  Research  and  Training  Initiatives 

Listed  below,  for  the  reader's  convenience,  are  all  the  research  and 
training  recommendations  found  throughout  this  report: 

Advocacy 

Recommendation  2. 

The  protection  and  advocacy  (P&A)  systems  established  in  each 
State  under  the  Developmentally  Disabled  Assistance  and  Bill  of 
Rights  Act  as  of  October  1977  should  be  carefully  evaluated  and  this 
approach  to  advocacy  services  should  be  supported  if  it  proves  effec- 
tive. If  it  does,  mentally  ill  persons  should  either  be  brought  within 
the  jurisdiction  of  the  "P&A"  systems  or  else  a  parallel  system  which 
will  represent  mentally  ill  persons  should  be  established. 

Recommendation  3. 

The  President's  Commission  should  support  efforts  by  which  cur- 
rently existing  legal  aid,  legal  services  and  public  defender  programs 
and  the  private  bar  at  large  can  more  adequately  represent  mentally 
handicapped  persons  at  every  stage  at  which  such  persons  have  con- 
tact with  the  mental  disabiUty  system.  These  efforts  should  be  di- 
rected at  providing  a  continuity  of  legal  care  and  should  include,  but 
not  be  limited  to,  the  following: 

(a)  Recommending  to  the  Legal  Services  Corporation  that  it  estab- 
Ush  a  national  support  center  to  assist  local  offices  in  representation 
of  mentally  handicapped  persons,  and  that  it  run  special  training 
programs  so  that  members  of  local  offices  can  effectively  and  ade- 
quately represent  mentally  handicapped  persons, 
(c)  Endorsing  legislation  which  would  mandate  the  Law  Enforce- 
ment Assistance  Administration  of  the  Department  of  Justice  to  pro- 
vide economic,  staff  and  training  support  to  State  and  local  public 
defender  and  prisoners'  rights  programs  so  as  to  provide  more  effec- 
tive and  adequate  representation  for  mentally  handicapped  persons 
who  have  been  criminally  charged  and/or  who  are  incarcerated  in 
jail  or  prison  faciUties. 
Education 

Recommendation  7. 

Colleges  and  universities  must  be  encouraged  and  assisted  to  train 
teachers  and  other  education  personnel  in  methodologies  appropriate 
for  instruction  of  severely  handicapped  individuals  and  for  manage- 
ment of  handicapped  students  in  a  regular  classroom  setting. 

Recommendation  8. 

States  must  be  encouraged,  assisted  and  required,  if  necessary,  to 
provide  training  for  parents,  guardians,  surrogate  parents  and  lay  ad- 
vocates in  the  use  of  special  education  due  process  procedures,  as 
well  as  for  the  hearing  officers  designated  to  conduct  due  process 
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hearings.  HEW  should  collect  and  analyze  the  transcripts  and 
records  of  a  representative  sample  of  such  hearings  and  take  appro- 
priate action  to  ensure  that  educational  placement  decisions  are 
made  after  full  and  fair  consideration  of  all  relevant  factors,  includ- 
ing the  views  of  those  representing  the  interests  of  the  student. 

Guardianship 

Recommendation  15. 

(b)  Public  guardianship  statutes  should  be  reviewed  for  their  effect 
in  providing  services  to  persons  in  need  of  but  without  guardianship 
services. 

Civil  Commitment 

Recommendation  33. 

(b)  The  Department  of  Health,  Education,  and  Welfare  should 
fund  studies  to  ascertain  the  differential  effects  of  commitment  crite- 
ria in  jurisdictions  which  have  adopted  different  models  of  involun- 
tary civil  commitment. 

Mental  Health  Issues  Affecting  Persons  Accused  Or  Convicted  Of  Crimes 
Recommendation  37. 

(c)  Recent  proposals  by  legal  commentators  to  abolish  the  incom- 
petency plea  (and  to  substitute  for  it  a  trial  continuance  and  then  a 
trial  with  enhanced  defense  protections)  are  deserving  of  further 
study. 

National  Initiatives  In  Legal  And  Ethical  Issues 
Recommendation  42. 

NIMH  and  other  appropriate  HEW  components  should  fund  inno- 
vative programs  at  law  schools  and  mental  health  professional 
schools  or  other  appropriate  institutions  which  are  designed  to  de- 
velop persons  with  policy,  administrative  and  direct-service  responsi- 
bihties  in  both  the  mental  health  and  the  legal  system  who  will  be 
knowledgeable  about  the  dehvery  of  services  and  the  legal  and  ethi- 
cal issues  involved  with  patient  care.  Financial  support  should  also 
be  given  for  innovative  in-service  training  programs  at  service  facili- 
ties which  are  designed  to  provide  continuing  education  for  service 
providers  concerning  legal  and  ethical  rights  and  for  training  projects 
for  lawyers,  judges,  and  non-lawyer  advocates.  These  agencies 
should  also  support  research  into  legal  and  ethical  issues  and 
problems,  such  as  those  highlighted  in  this  report. 
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TESTIMONY    OF    PAUL    R.    FRIEDMAN,    MANAGING    ATTORNEY, 
MENTAL  HEALTH  LAW  PROJECT 

iEr.  FRiEDifAX.  Thank  you.  Senator. 

I  too  have  prepared  some  fairly  extensive  written  testimony  which 
I  do  not  intend  to  read  today.  I  would  ask  that  it  be  made  a  part 
of  the  record. 

Senator  Batii.  We  will  put  it  in  the  record. 

ISIr.  FnirnMAX.  First,  I  would  like  to  say  that  on  behalf  of  the 
IMental  Health  Law  Project,  I  am  jrrateful  that  we  have  been  invited 
to  testify  today  on  S.  1393,  which  the  project  views  as  a  vitally 
needed  piece  of  legislation. 

The  Mental  Health  Law  Project  is  a  public  interest  organization 
that  has  been  engaged  for  the  past  5  years  in  law-reform  advocacy 
on  behalf  of  mentally  ill  and  mentally  retarded  persons. 

As  you  nicely  recognized,  we  have  been  responsible  for  legal  re- 
search and  litigation  which  have  established  a  number  of  constitu- 
tional rights  for  those  whom  we  think  of  as  the  "consumers"  of 
mental  health  and  mental  retardation  services  both  in  institutions 
and  in  the  community. 

In  my  time  this  morning,  I  would  like  to  highlight  some  of  the 
major  points  made  in  my  written  testimony. 

The  first  point  that  I  woidd  like  to  stress  today  is  that  there  is  a 
documentable  and  universal  national  emergency  involving  our  coun- 
try's mental  institutions,  perhaps  even  more  shocking  and  disquieting 
than  son\e  of  the  very  harsh  conditions  we  know  exist  in  our 
country  s  prisons. 

Second,  I  would  like  to  amplify  the  point  that  mentally  ill  and 
mentally  retarded  adults  and  children  in  public  residential  facilities 
do  have  a  number  of  what  arc  now  clearly  defined  and  accepted  con- 
stitutional rights  and  that  these  rights  are,  in  fact,  being  violated 
every  day. 

Finally,  other  sources  of  advocacy — and  I  think  this  is  a  crucial 
point  for  S.  1393 — are  at  present  completely  inadequate  to  meet  the 
need — the  undcrrepresentation  and  violation  of  rights  in  these  insti- 
tutions. Participation  by  the  LT.S.  Attorney  General  with  his  re- 
sources for  maintaining  coniplcx  and  protracted  litigation  of  the 
pattern  of  practice  variety,  which  you  were  just  discussing  with  ]Mr. 
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Berzon,  is  indeed  indispensable  to  further  what  is  already  a  well- 
established  congressional  concern  for  protecting  the  civil  rights  of 
persons  institutionalized  in  mental  facilities. 

In  this  connection  I  would  take  strong  exception  to  the  position  of 
certain  State  attorneys  general  wh.om  I  gather  have  testified  ahead 
of  me.  I  want  to  take  exception  to  their  suggestion  that  there  are 
many  other  kinds  of  effective  and  adequate  outlets  to  protect  the 
rights  of  mentallj  handicapped  persons  and  that,  therefore,  there  is 
no  need  for  participation  by  the  Justice  Department.  The  facts  are 
very  much  to  the  contrary. 

To  begin  with  the  first  of  these  major  points  the  plight  of  the 
residents  at  Rosewood  State  Hospital  in  ^Maryland  which  gave  rise 
to  the  Solomon  case  represents  a  national  problem  which  has  resisted 
solution  for  decades.  The  evidence  solicited  in  pretrial  discovery 
documented  overcrowding,  lack  of  program  st^ff,  and  use  of  behavior 
modification  drugs.  ^\jid  as  I  am  sure  you  recall,  Mental  Health  Law 
Project  staff  had  occasion  to  testify  in  previous  hearings  before  your 
Subcommittee  to  Investigate  Juvenile  Delinquency  about  the  terrible 
problem  of  overmedication  and  unnecessary  polypharmacy  in  facili- 
ties for  mentally  ill  and  retarded  children. 

Senator  Bath.  Yes.  your  testimony  was  very  helpful  in  those  hear- 
ings. I  think  most  people  would  be  shocked  and  unwilling  to  accept 
the  idea  of  phj'sical  restraint  such  as  tying  children  to  beds.  Amazing 
as  it  may  seem,  apparently  it  is  still  going  on  in  some  places. 

But  the  use  of  drugs  is  not  as  obvious.  But,  considering  what  these 
"mental  liandcufTs"  do  to  the  person,  it  is  just  as  detrimental. 

^iv.  Friedman.  The  project  is  appreciative  of  the  conccms  that 
you  personally  have  shown  for  this  issue  in  the  past.  "We  agree  com- 
pletely that  chemical  restraints  are  every  bit  as  damaging,  perhaps 
even  more  so  than  the  physical  restraints.  Yet  they  are  somewhat 
more  subtle.  If  an  average  observer  goes  into  an  institution  he  sees 
children  who  are  drugged  to  the  extent  of  being  zombies.  He  as'^umes 
this  is  part  of  their  mental  disability  rather  than  a  condition  super- 
imposed on  the  problems  which  caused  commitment  in  the  first  place. 
The  drugs  have  been  used  for  control  purposes  because  the  staffing  is 
woefully  inadequate  even  to  maintain  safe  custodial  conditions,  let 
filone  to  provide  the  kinds  of  services  such  persons  need  in  order  to 
improve  their  condition  or  functioning  and  then  to  return  to  the 
community. 

This  condition  was  documented  in  the  record  at  Rosewood  and  is 
typical  in  case  after  case  that  has  been  brought  on  behalf  of  mentallj- 
handicapped  persons. 

The  failure  of  such  institutions  even  to  protect  the  very  basic 
physical  safety  of  the  mentall}'  retarded  citizens,  predominantly 
children,  confined  there:  For  example  the  "Willowbrook  court  foimd 
deterioratirm  rather  than  improvement,  the  loss  of  an  eve,  the  break- 
ing of  teeth,  part  of  a  resident's  ear  Vjittcn  off  by  another  resident, 
frequent  bruises  and  scalp  wounds. 

Senator  Bayit.  Unfortunately  there  are  some  people  who  do  have 
extreme  mental  abnormalities  which  cause  them  to  engaiie  in  violent 
behavior;  these  people  do  need  some  type  of  institutionalization.  But 
these  peo])le  have  been  coirringled  Avith  othei-s  who  could  lead  a  more 
normal  life.  That  compounds  the  irres['onsibility. 


186 


Mr.  Friedman.  There  is  no  doubt  about  that,  Senator.  In  addition, 
the  evidence  presented  by  distin^ished  experts  in  psycholo^,_special 
education  and  vocational  rehabilitation  makes  it  clear  that  if  institu- 
tions had  active  rehabilitation  or  treatment  programs  and  if  they  had 
a  stimulating  environment,  then  much  of  the  bizarre  or  physically 
dangerous  or  antisocial  behavior  of  the  residents  would  be  eliminated. 
It  is'because  these  people  are,  in  effect,  locked  in  closets  with  no  stim- 
ulation, no  staff  contact,  no  guidance,  no  active  programs,  that  they 
regress  further.  They  lose  functioning  skills  that  they  had  even  when 
they  entered  the  institution.  They  develop  the  kinds  of  antisocial  and 
physically  abusive  behavior  which,  again,  the  average  visitor  might 
assume  was  an  inherent  part  of  mental  illness  or  retardation.  In  the 
vast  majority  of  cases,  of  course,  it  is  not. 

I  would  like  to  stress  for  the  record  that  except  for  a  small  popula- 
tion in  the  mental-illness  area  who  have  been  foimd  not  guilty  by 
reason  of  insanity  or  incompetent  to  stand  trial,  the  overwhelming 
majority  of  persons  in  these  institutions  have  not  even  been  accused, 
let  alone  convicted  of  any  antisocial  or  criminally  proscribed,  acts. 
They  are  some  of  our  very  most  needy  and  vulnerable  citizens  because 
of  the  special  disabilities  from  which  they  suffer. 

In  common  sense  terms,  the  commitment  of  such  pei-sons  to  State 
institutions  is  always  premised  on  the  rationalization  that  they  will 
get  services,  rehabilitation  treatment  or  training  so  that  they  cau  go 
back  to  the  community.  Instead,  they  go  into  these  institutional 
warehouses.  They  are  trapped  and  often  spend  5,  10,  20  yeare  or  a 
lifetime  there.  Even  though  there  is  a  trend  toward  deinstitutionaliza- 
tion in  our  society,  the  fact  is  that,  when  a  mentally  retarded  person 
spends  more  than  a  year  or  two  in  an  institution,  the  chances  are  that 
he  will  live  his  entire  remaining  lifetime  in  the  institution. 

I  can't  be^in  today  to  fully  document  the  institutional  abuse  suf- 
fered by  residents.  I  have  not  been  able  to  attend  previous  days^  of 
hearings  on  this  bill.  I  am  sure  vou  have  heard  a  lot  of  documentation 
of  such  conditions.  I  do  not  thmk  it  is  necessary  to  go  on. 

In  ray  written  comments  I  have  reviewed  some  of  my  personal 
experiences  in  these  areas  because  I  do  feel  that  the  rock  bottom  issue 
here  is  what  the  conditions  are  like  for  some  of  our  country's  most 
helpless  and  vidnerable  citizens  and  how  badly  they  are  being  dis- 
criminated against  and  how  clearly  they  are  treated  as  second-class 
citizens.  They  are  suffering  very  basic  violations  of  their  rights  as 
human  beings,  their  rights  as  citizens  under  our  Constitution. 

T  think  it  is  very  important  to  keep  these  facts  foremost  in  mind 
while  we  do  the  other  important  work  of  justifying  S.  1393  in  terms 
of  the  inadequate  advocacy  resources,  the  cost  implications  or  what- 
ever minor  technical  comments  I  might  have  about  the  bill  as  it  is 
presently  drafted.  Essentially  I  agree  with  Mr.  Berzon  that  it  is  a 
well-drafted  piece  of  legislation.  It  is  well-suited  to  meet  an  im- 
portant need. 

As  Federal  District  Judge  Johnson  said  in  Alabama  in  the  Wyatt 
case,  "What  is  at  stake  in  these  cases  is  the  very  preservation  of 
human  life  and  dignity."  Maybe  it  would  help  to  have  a  brief  view 
of  the  numbers  of  people  affected  because  some  people  have  tried 
to  minimize  this  problem. 
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Thcrft  is  a  statistical  analysip  compiled  by  the  National  Tiistit\it.> 
of  Mental  Healtli  in  1975  which  indicates  that  each  year  -!:',.->.(uwi 
persons  are  admitted  to  State  and  connty  mental  institutions. 

It  was  estimated  by  NIMH  in  1972  that  about  IJWO.OOO  ])ei-M.M- 
were  confined  at  some  time  during  the  year  in  inpatit-nt  psychiii'ii.- 
facilities.  The  reason  for  the  dilTerence  in  tliosc  figures  is  that  tlio  fii>f 
one  covered  only  State  and  county  facilities. 

Senator  Bayii.  What  was  the  first  figure  again  ? 

]\rr.  Frtkdman.  Tlie  4o5,000  persons  were  pei'sons  admitted  to  St:»f.« 
and  county  public  mental  institutions  in  the  year  197').  TIh-  I'.tT-J 
figure  shoAved  1,000,000  persons  confined  at  some  tin^e  during  t'lnt 
year  in  in-patient  psychiatric  facilities. 

T  think  the  major  difl'erence  is  that  the  larger  figure  covers  flic  fu'l 
9.]y.\n  of  psychiatric  institutions  in  our  comitrv,  private  ns  avcII  .-i-, 
public,  and  VA  as  well  as  State  and  county  public  institutions. 

At  any  one  time  in  our  State  and  county  pu]-)lic  institutions,  if  Is 
estimated  that  there  are  about  200,000  mentally  ill  persons  cfinfincil. 
Some  are — and  remain — in  chronic  back  wards  aiul  some  are  in  front 
Avards,  in  the  revolving  door  kind  of  situation.  Tluu-efore,  t lie  nunduM* 
of  people  passing  through  the  system  and  subject  to  quite  sci-iou-; 
harms  is  much  larger  than  the  200,000  who  are  thei-e  at  any  on.- 
])articular  jnoment.  And  that  is  just  mentally  ill  people. 

Tt  is  reported  that  there  are  an  additional  100,000  persons  in  ])iibli(> 
residential  facilities  for  the  mentally  retarded.  ^Nfost  are  defined  jis 
having  either  profound  or  severe  mental  retardatioii. 

^fr.  Berzon  has  already  elooueiitly  documented  the  veiy  sei-inus 
problems  affecting  childi-en.  They  may  have  double  imp;iirinents. 
They  may  have  a  mental  handicap,  and  because  they  are  not  adn'is, 
they  inay  be  unable  to  protect  themselves  to  the  extent  iluit  even 
mentally  ill  or  retarded  adults  might  be  able  to.  I  think  it  is  worth 
flagginir  that  the  National  Science  Foundation's  Advisory  Coinmittee 
on  Child  Development  found  a  total,  depending  upon  definitions,  of 
from  250.000  to  500,000  children  who  live  in  public  and  private  resi- 
dential institutions  and  Avho  are,  for  t.he  most  part,  menil)ers  of 
minority  groups  in  our  society. 

That  is  a  little  bit  about  the  dimensions  of  the  problem  in  terms 
of  the  number  of  people  alTected. 

I  understand  that  at  previous  sessions  of  the  subcommittee,  some 
witnesses  have  questioned  whether  in  fact  there  is  a  coiistitut  ional 
right  to  protection  from  hai-m  to  which  these  persons  are  entitled 
when  they  are  committed  to  public  mental  institutions.  I  would  like 
to  state  for  the  record  that  mentally  ill  and  mentally  retarded  per- 
sons, to  my  knowledge — and  I've  been  working  full  time  and  actively 
in  this  field  now  for  5  years  and  I  believe  I  have  thoroughly  re- 
searched the  issue — have  never  lost  antl  have  usually  explicitly  pre- 
vailed in  every  single  court  case  that  has  been  brouglit.  Some  of  these 
are  at  the  trial  levels  and  others  were  necessarily  oil  appeal.  But  they 
have  never  lost  where  they  have  asserted  that  the  Constitution  guar- 
antees a  humane  and  safe  envii'onment  and  a  certaiii  minimum  level 
of  adequate  services  either  under  a  constitutional  right-to-treatment 
or  constitutional  right-to-protection-from-harm  theory.  The  lirst  is 
based  on  tlic  due  ])rocess  clause  of  the  Constitution  and  the  latter 
based  on  the  eighth  amendment's  guarantee  about  protection  from 
cruel  and  unusual  nnnishment. 
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There  can  be  quite  complicated  legal  theories  extrapolating  the 
due  procG.-^=  right  to  treatment  because,  of  course,  it  is  not  anywhere 
expressly  provided  in  our  Constitution.  Briefs  can  take  up"  many 
pages  with  these  legal  argimients.  But  I  think  it  is  hard  to  quarrel 
Avith  the  basic  notion  that  when  we  take  people  and  involuntarily 
conunit  them  on  the  basis  that  tliey  are  suffering  from  a  mental 
disability,  when  they  have  not  done  any  criminal  act  and  when  the 
only  legitimate  justification  that  is  given  in  every  instance  is  that  we 
are  doing  this  for  the  good  of  these  people,  then  to  deprive  them 
of  their  liberty  without  giving  them  any  services  in  these  very 
damaging  conditions  would  violate  elemental  principles  of  fairness. 

Senator  B-VYir.  ^Slost  significantly,  as  you  pointed  out,  regardless 
of  wliat  legal  arguments  they  make,  the  defendants  have  never  won 
any  cases.  The  courts  have  always  ruled  in  favor  of  the  plaintiff. 

Have  any  of  the  cases  differentiated  on  the  basis  of  whether  a 
patient  was  voluntarily  or  involuntarily  committed? 

Mr.  Fried3[ax.  That  distinction  comes  up  most  often  between  cases 
affecting  mentally  retarded  persons  and  cases  concerning  mentally 
ill  persons.  In  a  case  like  Wi/aff,  which  was  the  first  in  which  the 
Federal  district  court  reached  the  issue  and  found  there  was  a  con- 
stitutional rightto  treatment,  the  evidence  was  clear  that  almost  all 
of  the  persons  in  the  mental  institutions  were  involuntarily  com- 
mitted. There  the  basis  for  the  right  to  treatment  was  the  due  process 
clause  which,  of  course,  protects  deprivation  of  life,  liberty  or  prop- 
erty Avithout  due  process  of  law.  So  in  order  to  derive  the  substantive 
due  process  right  to  treatment  one  needs  to  find  an  involuntarv 
deprivation  of  liberty. 

Then  there  was  a  lot  of  discussion  in  scholarly  jouimals  whether 
that  right  would  extend  to  persons  whose  admissions  were  labelled 
"voluntary."  Presumably  there  voluntary  admissions  did  not  involve 
any  involuntary  deprivation  of  liberty  that  would  have  involved 
due  process. 

But  this  has  been  clarified  substantially  and  most  importantlv  in 
the  Winowhrook  case  in  New  York  which  concerned  mentallv"  re- 
tarded residents,  largely  children  who  were  "volunteered"  in  by'^their 
parents.  At  first,  on  a  motion  for  preliminary  relief,  the  district 
court  showed  some  skepticism  about  whether  these  persons  woultl 
have  a  constitutional  right  to  treatment.  But  the  judge  said  immedi- 
ately, and  stuck  to  this  throughout  the  case,  that  at  a  mininuun  when 
a  State  agi-ees  to  take  the  responsibility  for  these  people,  whether  on 
a  voluntary  or  involuntary  basis,  then  "it  has  an  obligation  to  protect 
them  from  harm.  This  is  in  keeping  with  the  eighth'amendment. 

It  was  feared  that  that  would  mean  a  lower  standard  of  protection 
for  these  people  because  when  the  eighth  amendment  has  been  used  to 
protect  against  extreme  abuses  in  the  prison  system,  it  has  been 
interpreted  just  to  protect  against  shocking  and  horrendous  condi- 
tions. The  right-to-treatment  theory,  of  coui-se — and  the  detailed 
standards  ordered  by  Judge  Johnson  to  implement  it  in  Alabama 
institutions — went  much  further.  These  standards  require  affirmative 
services  and  programing. 

But  what  happened  by  the  time  50  experts  had  been  presented  and 
3,000  pages  of  expert  testimony  had  been  gathered  in  the  WiUoto- 
Irooh  case  was  that  the  court  became  convinced  that  without  affirma- 
tive   program    and    affirmative   efforts   to    provide    services    to   the 
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residents  of  an  institution,  their  functioning  would  inevitably  deteri- 
orate and  tliey  would  be  harmed.  Once  that  fact  had  been  proved  to 
the  judge's  satisfaction,  he  ratified  in  very  strong  t<irms  a  consent 
:n£rre.cment  arrived  at  by  the  parties,  providing  protection  from  harm 
for  all  thf^  residents,  voluntary  as  well  as  involuntary.  And  he  con- 
cluded that  the  consent  judgment  in  WUJowhrooJc  reflects  the  fact 
that  protection  from  harm,  which  applies  to  all  residents,  requires 
extensive  relief  because  harm  can  result  not  only  from  abuse  but  also 
from  the  absence  of  programs  and  from  custodial  conditions  that 
cause  regression. 

This  brings  me  to  the  final  points  which  I  would  make  this 
rnominir,  having  to  do  with  the  adequacy  of  resources  to  prote-ct  the 
rights  of  this  disadvantaged  and  vulnerable  minority  group. 

"in  the  fuller  written  "testimony  I  tried  to  give  you  a  complete 
lifting  of  the  right-to-trcatment  and  protection-from-harm_  decisions 
that  my  colleagues  and  T  have  been  able  to  locate.  We  also  list  a  large 
number  of  Federal  statutes  that  Congress  has  enacted  in  recent  ye.ars. 
includimg  the  Developmentally  Disabled  Assistance  Act  and  Bill  of 
Rights  Act,  the  Kehabilitntion  Act  with  its  antidiscrimination  provi- 
sion, the  Education  of  All  Handicapped  Children  Act  and  so  forth. 
Tliere  is  the  Juvenile  Justice  and  Delinquency  Prevention  Act  with 
which  you  are  well  acquainted.  This  shows  a  strong  commitment 
which  Congress  has  already  expressed  in  this  area. 

The  United  States  also  has  a  strong  financial  interest  in  protecting 
it?  investment  of  funds  in  State  institutions.  For  example,  in  the 
Rofiewood  case,  where  the  Justice  Department  was  denied  standing 
and  which  neeessitates  the  legislation  we  are  considering  today,  that 
inctitution  for  retarded  citizens  had  received  $14  million  in  Federal 
fr.ndino-  in  fiscal  year  1974-75.  Tlie  United  States  has  invested 
millions  and  millions  of  dollars  at  other  institutions  and  in  programs 
for  the  mentally  handicapped.  T  think  the  ability  of  the  Attorney 
General  to  file  suit  in  appropriate  cases  is  one  of  the  necessary 
meehanisms  by  which  Congress  can  insure  that  this  very  substantial 
investment  remains  a  sound  one. 

Senator  Ba^tt.  Mr.  Friedman,  are  you  familiar  with  the  Rosewood- 
Solomon  case?  J     •  • 

]\Ir.  FniEDMAX.  I've  read  some  of  the  papers  and  the  decision  of 

Ihe  district  court. 

Senator  B.\th.  You  were  not  personally  involved? 

!Mr.  Frik^man.  Xo,  I  was  not  personally  involved. 

The  project  did  submit  an  amicus  brief  supporting  the  authority 
of  the  Justice  Department  to  bring  such  litigation  based  upon  in- 
lierent  authority,  but  that's  an  issue  that  the  courts  have  not  yet 
resolved.  Of  course,  ifs  an  issue  the  resolution  of  which  this  proposed 
legislation  would  make  unnecessary.  This  bill  would  clarify  the  situa- 
tion, which  we  believe  is  very  important. 

Senator  Bayh.  I"m  trying  to  find  out  just  what  the  factual  situation 
is  or  was.  Yesterday  the  attornej'  general  of  the  State  of  Maryland 
protested  very  indignantly  that 'the  Justice  Department  had  gotten 
involved  in  the  case  without  informing  him  and  without  anj-  effort 
to  get  the  State  to  initiate  action  and  to^solve  the  problem  voluntarily'. 

I  will  find  out  what  happened.  I  wo]idered  if  you  had  any  personal 
kiiowledije. 
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^[r.  FRiFotAX.  I  cannot  speak  to  that  specific  situation. 

In  mv  pevsonul  experience  there  was  always  an  attempt  to  neoo- 
tiate  bv^the  plaintiffs'  lawyers  and  by  the  Justice  Department,  when 
it  was' involved,  and  to  get  administrative  reform  using  litigation 
as  a  hist  resort.  I  would  note,  however,  that  sometimes  one  comes 
upon  a  situation  where  the  abuses  are  so  great  and  the  situation  is  so 
precarious  that  one  feels  it  is  urgent  to  initiate  action,  perhaps  to  got 
a  temporary  restraining  order  or  a  preliminary  injunction. 

In  other  cases  one  hears  that  there  has  been  a  5-  or  G-year  history 
of  trying  to  get  reform  through  the  administrative  processes.  One 
can  in  good  faith  decide  that  going  that  route  for  another  year  or 
two  will  not  do  any  good  but  that  it  is  better  at  least  to  file  a  com- 
plaint and  to  put  the  State  on  notice.  Then  one  can  proceed  to  nego- 
tiate when  the  State  knows  that  somebody  means  business  and  that  a 
court  will  hear  this  issue  if  there  is  no  progress. 

Personally,  that  docs  not  seem  to  me  to  be  an  inappropriate  ap- 
proach in  certain  situations. 

Senator  Bayh.  I  will  find  out  the  facts,  but  I  thought  you  might 
be  familiar  with  them. 

^[r.  Frckmcax.  Xo:  I  am  sorry.  I  cannot  speak  specifically  about 
Rosewood.  I  do  know  that  in  hearings  on  a  similar  bill  introduced  by 
Congressman  Kastenmeier  in  the  House  a  number  of  attorneys  gen- 
eral raised  that  concern  and  also  expressed  the  view  that  participa- 
tion by  the  U.S.  Attorney  General  sin\ply  is  not  necessary,  that  tlio 
resources  by  other  organizations  such  as  tlie  Mental  Health  Law 
Project  are  adequate  to  remedy  the  situation.  I  could  not  disagree 
more  stronofly  with  thosa  assertions. 

It  is  obvious  that  the  people  we  are  talking  about  have  little  or  no 
access  to  lavrycrs  because  of  their  total  confinement  in  institutional 
warehouses,  often  deliberately  located  "out  of  sight  and  out  of  mind,"' 
far  from  population  centers.  The  people  in  these  institutions,  the 
NIMH  statistics  show,  are  typically  indigent  and  without  resources 
to  pay  for  counsel.  They  tend  to  be  from  racial  minority  groups  and 
from  lower  socioeconomic  classes. 

The  law  often  considers  them  incompetent  to  bring  suits  in  their 
own  names,  and  many  of  them,  because  of  their  particular  mental 
disabilities,  simply  cannot  know  or  comprehend  what  their  legal 
rights  are  or  know  how  to  vindicate  them  effectively. 

These  people  are  also  particularly  subject  to  intimidation,  harass- 
ment, and  retaliation  from  the  custodians  who  have  the  power  to 
release  or  keep  them  confined.  Mentally  retarded  persons  are  often 
very  suggestible  and  very  afraid  to  defy  authority. 

In  my  experience  very  rarely  if  ever  will  State  agencies  who  are 
part  of  the  same  "executive  family''  responsible  for  advising  the 
commissioners  and  superintendents  on  a  day-to-day  basis  bring  suit 
on  behalf  of  the  residents  against  their  executive  family  members. 

AVhat  about  resources  of  groups  other  than  the  Justice  Depart- 
ment? In  my  formal  testimony  I  cite  the  present  capacities  of  legal 
service  and  public  nonprofit  advocates  to  make  it  clear  how  des- 
perately participation  by  the  Justice  Department  is  needed. 

The  legal  services  program  describes  its  own  capacities  as  "woe- 
fully inadequate  to  keep  pace  with  the  demand."  I  think  that  is  a 
fair  conclusion. 
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Even  thoujih  no  ri<nircs  are  available  on  the  number  of  cases  Ixiinfr 
handled  by  "le<ral  services  lawyers  for  institutionalized  persons,  I 
know  thnt'the  inability  of  tho=e  pei-sons  to  jret  to  lawyers'  offices,  as 
well  as  the  very  heavy  caseload  and  small  budircts  of  our  legal  serv- 
ices attorneys,' dedicated  as  they  nre,  make  the  kind  of  protracted 
expensive  institutional  liti;iation,  like  the  pattern  in  practice  litiga- 
tion which  this  legislation  aims  at,  almost  impossible  for  legal  services 
1o  bring.  It  means  that  the  subclass  of  poor  persons  in  our  iiistitu- 
tions  now  receive  even  less  legal  representation  than  poor  people  in 
general. 

The  resources  with  the  private  advocacy  groups  are  even  fewer,  a 
mere  droD  in  the  bucket.  In  lp75  the  budget  of  all  tax-exempt  public 
interest  law  centers  in  the  United  States  was  approximately  $40 
million.  That  is  less  than  the  combined  income  of  just  two  of  the 
major  Wall  Street  law  firms.  That  budget  has  to  cover  environmental 
actions,  health  actions,  consumer  actions,  welfare  actions  and  housing 
actions  as  well  as  activities  on  behalf  of  mentally  retarded  and 
mentally  ill  i^ersons  in  out-  public  institutions,  prisoners  and  children 
confined  to  a  variety  of  State  institutions. 

The  Council  on  Public  Interest  LaAv  did  a  survey.  It  found  that  of 
the  92  public  interest  law  centers  that  i:csponded  to  the  survey  ques- 
tionnaire only  two  of  them  had  a  client  population  consisting  princi- 
pally of  mentally  handicapped  persons. 

I  heard  in  the  testimony  on  the  Kastenmeier  bill  in  the  House  that 
groui->s  like  the  mental  health  law  project  could  bring  these  cases  and 
that  the  Justice  Department  was  not  necessary.  I  Avould  only  mention 
here,  as  I  did  there,  that  the  project  has  had  from  4  to  a  maximum 
of  7I0  lawyers  during  the  past  5  years.  A  single  major  case,  like  the 
(7ari/~W.  case  or  the  Wyaft  case  or  the  Willoichrook  case,  could  en- 
tirely exhnust  the  resources  of  an  office  such  as  ours.  Although  weare 
generalU-  regarded  as  the  major  public  interest  organization  bring- 
ing liticration  affocting  mentally  handicapped  persons,  we  could  not 
possibly  have  even  done  one  of  those  cases  without  a  joint  efforts  with 
lerral  services  attorneys  and  without  the  participation  of  the  U.S. 
Attorney  General. 

The  Willoivhi^ook  case  has  cost  over  $50,000  simply  in  expenses. 
That  does  not  include  lawyers'  fees  or  salaries  at  all.  That's  over  the 
last  4  years.  It  will  continue  in  its  implementation  phase  for  a  long 
time.  ~\Ve  have  learned  that  when  you  get  a  good  paper  decree  pro- 
claiming constitutional  rights,  that  that  is  only  the  first  step  in  a 
very  long  and  hard  process.  In  case  after  case,  we  have  had  to  go 
back  to  ask  for  subsequent  hearings  on  the  implementation  phase  of 
a  riglit-to-protection-from-harm,  or  right-to-treatment  decree.  Public 
.interest  lawyers,  because  of  the  very  low  salaries  that  we  are  able 
to  pay  relative  to  private  practice  and  because  of  the  emotional  drains 
of  this  kind  of  work,  do  not  stay  on  indefinitely.  There  is  a  change- 
over. The  Justice  Department  can  provide  a  kind  of  ongoing  presence 
and  stability,  as  well  as  a  special  expertise  that  is  very  lacking  in  the 
bar  at  large  at  this  time. 

In  the  end,  of  coui-se,  the  court  cannot  do  it  all.  But  all  who  are 
knowledgeable  in  this  area  agree  that  these  cases  have  led  to  mean- 
ingful improvements.  We  need  more  of  the  same.  Barring  some  un- 
likely circumstance,  such  as  a  massive  infusion  of  funds  into  the  legal 
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^services  procriuins  or  into  pul^lic  interest  advocacy  groups,  it  is  im- 
po-siMe  to  think  that  civil  rights  will  be  vindicated  for  montallv 
handicapped  citizens  in  our  public  institutions  without  the  continued 
presence  and  resources  of  the  Department  of  Justice. 

In  the  written  testimonv  I  made  a  few,  relatively  minor  sugges- 
tions for  changes  in  language,  many  at  the  stylistic  level,  but  I  do 
not  believe  it  is  necessary  to  2:0  through  those  at  this  time. 

AVe  support  the  bill.  AVe  think  it  is  terribly  important  and  badly 
needed.  We  think,  on  the  whole,  that  it  is  well-drafted.  AA  e  very 
much  appreciate  and  applaud  your  personal  concern  for  what  we 
view  as  vitallv  important  legislation.  11../ 

Senator  B.ayh.  Thank  vou  very  much.  You  have  been  very  helptul 
to  us.  We  look  forward  to  working  with  you.  I  appreciate  the  sug- 
irestions  yon  have  jnadc  about  how  we  can  improve  the  bdl.  I  hope 
you  will  continue  to  let  us  have  your  thoughts. 

;Mr.  FnitD^irAX.  Thank  you. 

[The  prepared  statement  of  Paul  R.  Friedman  follows:] 

Prepared  Statemext  of  Paul  R.  Fried  \rA.v 

Jly  name  ;s  Paul  R.  FrLecliuan  and  I  am  managin?  attorney  of  the  Meutal 
Heaitb  Law  Project.  The  Project  is  a  not-for-profit  public-interest  orguuizatiou 
engaged  in  law-reform  advocacy  «on  behalf  of  mentally  disabled  persons.  It  has 
been'respoDsible  for  legal  research  and  litigation  which  have  established  a 
number  of  basic  rights  for  the  consumers  on  mental-health  and  mental-retarda- 
tion services.  On  behalf  of  the  Project,  I  am  grateful  to  have  the  opportunity 
to  comment  on  S.  1393. 

For  reasons  which  I  will  elaborate  below,  it  is  the  viev.-  of  the  ^lental  Health 
Law  Project  that  S.  1393  is  vitally  needed.  As  the  Subcommittee  on  the  Con- 
sticutiou  is  no  doubt  aware,  the  Attorney  General  has,  with  increasing  fre- 
quency in  recent  years,  brought  actions  to  enjoin  state  officials  from  wide- 
spread and  pervasive  violations  of  the  federal  constitutional  rights  of  residents 
confined  to  state  institutions.  Until  recently  the  courts  hearing  such  cases  had 
taken  for  granted  the  Attorney  General's  assertion  that  he  had  inherent 
auhnrity  to  enjoin  serious  and  systematic  violations  of  the  constitutional  rights 
of  state  institutional  residents.  But  in  United  States  v.  Dr.  Neil  Solotnon,  et  al., 
C.A.  No.  74-181  (D.  Md.,  filed  Feb.  21,  1974),  the  United.  States  District  Court 
for  ilaryland  granted  a  motion  to  dismiss  filed  by  the  defendants  on  the 
grounds  "that,  in  the  absence  of  express  Congressional  intent,  the  Attorney  Gen- 
eral had  no  inherent  power  to  bring  such  a  suit.  Shortly  thereafter,  this  same 
line  of  reasoning  was  followed  by  the  United  States  District  Court  for  Jlontana 
in  United  States  of  America  v.  Rohnt  Mattson,  et  aL,  C.A.  No.  74-1-13S  BU 
(D.  Mont.,  Filed  Nov.  S,  1974),  another  case  brought  by  the  Department  of 
Justice  on  behalf  of  residents  of  a  public  mental-retardation  institution  alleging 
'iarge  scale  and  substantial  deprivations"  of  civil  rights  guaranteed  by  the 
Eighth,  Thirteenth  and  Fourteenth  Amendments. 

These  troubling  decisions  would  deny  the  Department  of  Justice  the  power 
to  use  its  substantial  resources  to  protect  the  constitutional  rights  of  this  most 
uaderrepresented  and  vulnerable  of  our  minority  groups.  Recognizing  the  ir- 
reparable harm  this  might  cause,  the  Mental  Health  Law  Project  has  filed 
briefs  supporting  the  Department  of  Justice  on  behalf  of  the  American  Asso- 
ciati.m  on  Mental  Deficiency,  the  Children's  Defense  Fund,  the  National  Asso- 
ciation for  Retarded  Citizens  and  the  National  Coalition  for  Children's  Jus- 
tice in  the  appeal  of  the  Solomon  and  Mattson  cases.  While  we  seek  to  estab- 
lish that  the  Attorney  General  does  have  inherent  authority  to  litigate  such 
cases  even  without  an  express  declaration  of  Congressional  intent,  the  same 
result  would  be  accomplished  more  straightforwardly  by  Congressional  enact- 
ment of  S.  1.393. 

In  support  of  this  most  important  legislation,  I  would  like  to  stress  three 
points  which  I  believe  are  of  central  concern :  that  there  is  a  documentable 
and   universally   acknowledged   "national   emergency"   involving   our  country's 
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mental  institutions;  that  naentally  retarded  and  mentally  ill  adults  aud  chil- 
dren in  residential  facilities  have  a  number  of  important  constitutional  rights 
which  are  being  violated ;  and  that  because  other  sources  of  advocacy  are  at 
present  entirely  inadequate  to  meet  the  need,  action  by  the  Attorney  General, 
with  his  superior  resources  for  maintaining  complex  and  protracted  litigation, 
is  indispensible  to  the"  already  well-established  Congressional  concern  for  pro- 
tection of  the  civil  rights  of  these  institutionalized  persons. 

In  elaborating  on  each  of  these  three  points.  I  will  be  drawing  heavily 
upon  the  Mental  Health  Law  Project's  brief  in  United  States  v.  Solomon, 
written  by  Patricia  M.  Wald  shortly  before  she  left  the  Mental  Health  Law 
Project  to  become  Assistant  Attorney  General  for  Legislation  in  the  Depart- 
ment of  Justice. 

I.    THERE   IS   A  DOCUMENTABLE  AND  U>;ITEBSALLT   ACKNOWLEDGED   EMEKGENCT 
INVOLVINQ    OUR   COXJNTBY'S    MENTAL   INSTITUTIONS 

The  plight  of  the  institutional  residents  in  Rosewood  State  Hospital,  which 
gave  rise  to  the  Solomon  case,  represents  a  national  problem  which  has  re-  ' 
sisted  solution  for  decade.  The  evidence  elicited  in  pretrial  discovery  docu- 
mented Rosewood's  overcrowding,  lack  of  program  staff,  use  of  behavior- 
modifving  drugs  as  a  substitute  for  programming,  absence  of  individualized 
habilitation  plans,  relegation  of  residents  to  debilitating  idleness  and  con- 
straints, such  as  handcuffs.  The  same  evidence  has  been  found  in  dozens  of 
other  state  institutions  throughout  the  country.  Several  United  States  dis- 
trict courts  have  found  "inhumane"  conditions  in  such  Institutions— for  ex- 
ample, "failure  to  protect  the  physical  safey  of  .  .  .  children  .  .  .  and  deterio- 
ration rather  than  improvement  ....  [T]he  loss  of  an  eye,  the  breaking  of 
teeth,  the  loss  of  part  of  an  ear  bitten  off  by  another  resident,  and  frequent 
bruises  and  scalp  wounds  were  typical  of  the  testimony."  New  York  State 
Association  for  Retarded  Children  v.  Rockefeller,  357  F.  Supp.  752,  756 
(E.D.N.Y.  1973). 

I  can  confirm  from  personal  experience  that  such  conditions  are  typical  of 
institutions  throughout  the  country.  I  will  never  forget  Bryce  Hospital  for  the 
mentally  ill  and  Partlow  State  School  for  the  mentally  retarded  in  Tusca- 
loosa, Alabama,  which  I  toured  on  behalf  of  a  consortium  of  consumer  and 
mental-health  professional  organizations,  friends  of  the  court  in  the  case  of 
Wyatt  V.  Sticlarey.  We  were  overcome  with  the  stench  of  urine  and  feces.  We 
discovered  countless  violations  of  fire  safety  standards.  We  learned  tjiat  in  the 
words  of  one  expert  from  HEW  "malnutrition  was  being  programmed  into 
the  patient  population."  We  heard  of  serious  injuries  and  even  negligent  homi- 
cides from  drug  overdoses,  i)hysical  assaults  and  scalding  water  from  faucets 
without  temperature  controls.  We  saw  how  absence  of  personal  privacy  and 
basic  autonomy  deprived  the  residents  of  any  hope  of  meaningful  treatment, 
of  any  hope  for  cure  or  improvement  of  functioning  which  might  help  them 
regain  their  liberty  and  return  to  the  community.  At  one  of  the  hearings  in 
that  case,  a  nationally  renowned  expert  explained  how  the  lack  of  stimulation 
and  meaningful  programming  meant  that  the  residents'  functioning  would 
inevitably  deteriorate.  Not  only  were  Alabama's  institutions  failing  to  provide 
adequate  treatment,  he  said,  but  they  were  not  even  serving  as  custodial  ware- 
houses, bec-ause  the  residents  were  in  jeopardy  of  serious  injury  to  life  and 
limb.  After  touring  Partlow  State  School  for  the  mentally  retarded,  this  ex- 
pert noted  deterioration  in  all  aspects  of  functioning  and  commented,  "People 
who  could  walk  had  stopped  walking,  people  who  could  talk  had  stopped 
talking,  people  who  had  been  toilet  trained  lost  bowel  control."  At  the  close  of 
the  testimony  on  Partlow,  Federal  Di.'^irict  Court  .Tudge  Frauk  Johnson,  having, 
in  bis  own  words,  "been  impressed  by  the  urgency  of  the  situation,"  issued 
an  emergency  order  "to  protect  the  lives  and  well-being  of  the  residents  of 
Partlow."  In  that  order,  Judge  Johnson  found  that: 

"The  evidence  .  .  .  has  vividly  and  undisputedly  portrayed  Partlow  State 
School  and  Hosjiital  as  a  warehousing  institution  which,  because  of  its  atmos- 
phere of  psychological  and  physical  deprivation,  is  wholly  incapable  of  fur- 
nishing habilitation  for  the  mentally  retarded  and  is  conducive  only  to  ttie 
deterioration  and  debilitation  of  the  residents.  The  evidence  has  reflected 
further  that  safety  and  sanitary  conditions  at  Partlow  are  substandard  to  the 
point  of  endangering  the  health  and  lives  of  those  residing  there,   that  the 
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wanls  are  gros-sly  understaffeJ,  rendering  even  simple  custodi:il  care  im- 
possible, and  tl:^'  overcrowding  remains  a  dangerous  problem  often  leadim; 
to  serious  acci'-nts,  some  of  which  have  resulted  in  deaths  of  residents." 
Wyatt  V.  Sticknry^  344  F.  Supp.  387,  391  (M.D.  Ala.  19T2),  atf'd  sub  nom. 
Wyatt  V.  Aderholt,  503  F.2d  1305   (5th  Cir.  1974). 

These  institutional  deprivations,  in  the  Mental  Health  Law  Project's  view, 
constitute  a  national  problem.  As  the  experts  in  the  Wyatt  case  testified,  con- 
ditions at  Bryce  Hospital  and  Partlow  State  School  were  no  worse  than 
conditions  at  institutions  in  some  of  our  largest  and  most  wealthy  states. 

The  American  P.ar  Association  has  recently  stated  to  the  United  States 
Supreme  Court :  "It  is  unfortunate  but  true  that  many  of  our  nation's  public 
mental  institutions  do  not  provide  minimally  adequate  habilitation  or  rehabili- 
tative programming,  but  in  fact  may  subject  their  patients  or  residents  to 
inhumane  or  unsafe  living  conditions,  destructive  psychological  process  and 
even  physical  abuse  by  other  patients  or  residents  or  by  staff  members,  all  in 
violation  of  constitutional  gxiarantees."  Amicus  curiae  brief  in  Bartley  v. 
Kremens,  No.  75-10G4,  p.  12. 

Judge  Johnson's  assessment  is  nationally  applicable:  "The  gravity  and 
immediacy  of  the  situation  cannot  be  overemphasized.  At  stake  is  the  very 
preservation  of  human  life  and  dignity."  Wyatt,  supra,  at  304. 

While  I  cannot  begin  today  to  document  fully  the  institutional  abuse  suf- 
fered by  residents  of  our  public  mental  institutions,  it  is  important  to  empha- 
size how  many  persons  are  affected  by  the  conditions  sketched  out  above.  A 
recent  statistical  analysis  compiled  by  the  National  Institute  of  Mental  Health 
notes  that  in  1975,  435,176  persons  were  admitted  to  state  and  county  mental 
Institutions,  ilental  Health  Statistical  Note  No.  132,  Department  of  HEW, 
July  1976.  This  staggering  figure  does  not  include  admissions  to  psychiatrict 
units  of  general  hospitals,  VA  facilities  or  private  mental  ho.spitals.  (In  1074, 
183,185  inpatients  were  treated  in  VA  psychiatric  facilities  alone.  Veterans 
Administration,  Annual  Report,  1974,  p.  30.)  It  was  estimated  by  NIMFI  that 
in  1972,  1,64.5,367  persons  were  confined  at  some  time  in  inpatient  psychiatric 
facilities.  Data  calculated  by  Division  of  Biometry,  NIMH,  April  25,  1975.  At 
any  one  time,  there  are  probably  around  200,(X)0  persons  confined  in  state  and 
county  mental  institutions.  A  recent  survey  by  the  National  Association  of 
Superintendents  of  Public  Residential  Facilities  reported  that  there  were  an  . 
additional  190,CKX)  persons  in  public  Residential  facilities  for  the  mentally 
retarded,  most  of  them  in  the  categories  defined  as  severely  and  profoundly 
retarded.  "Current  Trends  and  Status  of  Public  Residential  Services  for  the 
Mentally  Retarded,"  National  Association  of  Superintendents,   1975. 

Before  proceeding,  I  will  pause  to  look  briefly  at  the  conditions  in  institu- 
tions for  children,  because  this  is  such  a  quintessentially  vulnerable  popula- 
tion. According  to  the  National  Science  Foundation's  Advisory  Committee  on 
Child  Development,  95,000  children  and  adolescents  live  in  institutions  for  the 
retarded  (where  "educational  program  are  generally  inferior;  drugs  are  ex- 
tensively used  to  control  behavior;  and  many  children  spend  their  days,  weeks 
and  years  focu.sed  on  one  stimulus,  television")  ;  78,000  children  live  In  resi- 
dential centers  for  the  emotionally  disturbed  ("the  majority  [of  which]  con- 
firm, extend,  and  fix  the  children's  worst  fears  about  themselves")  ;  approxi- 
mately 150,000  children  live  in  detention  and  training  schools  for  delinquents, 
or  "children  in  need  of  supervision";  37,000  children  live  in  institutions  for 
the  physically  handicapped  and  98,000  in  institutions  for  dependent  and  ne- 
glected children  ("in  which  the  programs  are  heavily  custodial,  supplemented 
by  marginal  school  programs"). 

The  National  Science  Foundation  Committee  ctJncluded  from  its  five-year 
review:  "The  plight  of  institutionalized  children  calls  for  major  reform.  The 
federal  government  should  take  the  lead.  .  ,  ." 

The  Advisory  Committee's  estimate — that  between  250,000  and  500,000  chil- 
dren live  in  public  and  private  residential  institutions  and  that  most  are 
members  of  minority  groups— is  consistent  with  the  estimate  in  the  Juvenile 
Delinquency  Annual  Report,  1974,  Senate  Rep.  No.  94-1060,  United  States 
Senate  Committee  on  the  Judiciary,  94th  Cong,  2d  Sess.  4  (1976),  which  put 
the  annual  number  of  children  in  detention  facilities  at  500,000. 

In  1969  the  Joint  Commission  on  the  Mental  Health  of  Children  reported. 
In  "Crisis  in  Child  Mental  Health:  Challenge  for  the  1970'3"  6  (1969),  that 
each  year  thousands  of  disturbed  children  were  removed  from  their  homes, 
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schools  and  communities  and  confined  to  hospital  wards  with  psychotic  adults 
or  to  depersonalized  institutions  which  deliver  no  more  than  custodial  care. 
The  rei»ort  cited  shortages  of  professional  staff,  untrained  attendants,  failure 
to  provide  education  and  recreation,  "outmoded  facilities"  orM?rating  on  "long 
abandoned  theory,"  and  it  concluded  pessimistically  that  "instead  of  being 
helped,  the  vast  majority  [of  children]  are  the  worse  for  the  exiierience. 
Another  investigator  of  juvenile  facilities  testified  before  the  Senate  Sub- 
committee on  Children  and  Touth :  _ 

'•For  the  past  three  rears.  I  have  been  traveling  the  country,  investigating 
condition<:  in  residential  child  care  institutions,  including  county  jails  and 
lock-up<=  juvenile  correctional  facilities  and  institutions  for  the  emotionally 
disturbed  through  whose  doors  approximately  half  a  million  youngsters  pass 
each  year.  ...  In  the  worst  of  these  residential  'treatment'  institutions,  chil- 
dren are  being  beaten,  thrown  into  solitary  confinement  for  days  at  a  time, 
sexuallv  molested,  injected  with  dangerous  drugs  to  keep  them  'manngeable", 
and  isolated  from  friends  and  relatives.  Even  in  facilities  where  overt  forms 
of  maltreatment  are  rare,  the  children  are  suffering  from  a  kind  of  benign 
nesrlect.  Remedial  education,  adequate  health  care,  special  dietary  needs, 
appropriate  psvchological  counseling  and  therapy— all  are  absent  or  present  in 
insufficient  quality  and  quantity."  Testimony  of  Kenneth  "Wooden,  Director, 
National  Coalition  for  Children's  Justice,  September  8,  3976. 

The  Mental  Health  Law  Project  its  familiar  with  the  harms  suffered  by 
children  throuch  its  participation  in  Morales  v.  Tnrman,  3G4  F.  Supp.  166  (E.D. 
Tex.  1973).  3S3  F.   Supp.  r.3    (E.D.  Tex.  1974),  .o35  F.2d  S64    (5th  Cir.   1976), 

revd  and  remanded, U.S.  -,  45  U.S.L.W. (U.S.  March  21,  1977). 

The  Project  has  cited  the  extensive  literature  on  the  often  irreversible  harms 
to  children  of  institutionalization  in  its  amicus  brief  on  behalf  of  the  Ameri- 
can Ortbopsychiatric  Association,  American  Psychological  Association,  Feder- 
ation of  Parents  Organization  for  the  New  York  State  Mental  Institutions, 
National  Association  for  Mental  Health.  National  Association  for  Retarded 
Citizens,  National  Association  of  Social  Workers  and  National  Center  for  Law 
and  the  Handicapped  in  Kremens  v.  Bartley,  No.  75-1064,  which  I  would  also 
like  to  submit  for  the  record  with  this  statement. 

II.  THESE  SAD  CONDITIONS  IN  OUK  PUBLIC  MENTAL  INSTITUTIONS  INVOLVE  VIOLA- 
TIONS OF  THE  FUNDAMENTAL  CONSTITUTIONAL  AND  HUMAN  FcIGHTS  OF  THE 
RESIDENTS 

As  I  have  written  recently  in  "The  Rights  of  ^fentally  Retarded  Persons" 
Cpart  of  the  American  Civil  Liberties  Union  Handbook  series,  published  by 
.\von  Press  in  1976),  mentally  handicapped  citizens  traditionally  have  been 
cared  for  under  an  "alms"  model  of  services.  Habilitalion,  education,  voca- 
tional training  and  even  protection  from  harm  were  viewed  as  'favors"  which 
could  be  granted  by  legislators  or  administrators  within  their  unreviewable 
discretion.  The  mentally  handicapped  had  no  effective  recourse  when  such 
favors  were  denied.  Recently,  however,  lawyers  and  other  advocates  rejire- 
seuting  mentally  handicapped  persons  have  made  a  systematic  effort  to  articu- 
late and  implement  the  constitutional  rights  of  this  historically  neglected 
minority  groups.  As  a  result  of  landmark  legal  decisions,  mentally  handicapped 
persons  have  come  into  their  own  as  citizens,  views  as  "consumers"  rather 
than  "alms  seekers."  Actions  on  their  behalf  have  aimed  to  stop  abuses  of 
their  civil  rights  and  to  improve  the  .servi('es  available  to  them.  P.eginning 
with  the  decision  in  Wi/att  v.  Sticlcncij,  supra,  mentallT  handicapped  y)ersons 
have  prevailed  in  every  court  case,  either  at  the  trial  level  or  on  appeal,  in 
which  they  have  asserted  that  the  constitution  guarantees  them  a  humane 
and  safe  environment  and  a  certain  minimum  level  of  adequate  and  effective 
services  under  either  a  constitutional  right  to  treatment  or  a  right  to  pro- 
tection from  harm. 

On  April  13.  1972,  the  United  States  District  Court  in  Wijatt  v.  Sliclvry, 
supra,  made  history  by  ruling  for  the  first  time  that  mentally  retarded 
persons  involuntarily  c(»nfined  to  a  state  institution  have  a  constitutional  right 
to  treatment. 

The  Wyatt  court  found  that  the  three  essential  elements  of  meaniu'^ful 
habilitation  were  a  humane  psychological  and  physical  environment,  an  indi- 
vidualized hnbilitation  and  training  plan  for  each  resident  and  qualified  pro- 
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fessional  and  paraprofessional  staff  in  sufficient  numbers  to  deliver  individ- 
ualized habilitution  and  traiiiing.  More  specifitally,  the  standards  which  the 
Wuutt  court  ordered  the  state  of  Alabama  to  implement  included  prohibition 
against  institutional  peonage ;  a  number  of  protections  to  insure  a  humane 
psychological  environment;  minimum  staffing  ratios;  detailed  physical  stand- 
ards ;  minimum  nutritional  requirements ;  individualized  evaluation  of  resi- 
dents, habilitation  plans  and  programs;  a  requirement  that  residents  released 
from  Partlow  State  School  would  be  provided  with  appropriate  transitional 
care;  and  a  requirement  that  every  mentally  handicapped  person  has  a  right 
to  the  least  restrictive  setting  necessary  for  habilitation. 

The  V/yatt  court  also  appointed  a  seven-member  "human  rights  committee" 
for  Partlow  State  School  and  included  a  mentally  handicapped  resident  on 
this  committee.  The  human  rights  committee  "review [s]  ...  all  research 
proposals  and  all  habilitation  programs  to  ensure  that  the  dignity  and  human 
rights  of  residents  are  preserved."  It  also  advises  and  assists  residents  who 
allege  that  their  legal  rights  have  been  infringed  or  that  the  mental-health 
board  has  failed  to  comply  with  the  judicially  ordered  guidelines. 

These  standards  were  agreed  upon  and  recommended  to  the  court  by  plain- 
tiffs, defendants,  the  United  States  Department  of  Health,  Education,  and 
Welfare  and  a  number  of  mental-health  and  retardation  profe.-<.=:ional  and 
consumer  organizations  which  had  participated  as  amici  curiae  in  the  Wyatt 
litigation.  They  were  supported  in  written  and  oral  testimony  by  nationally 
recognized  experts  who  participated  in  the  Wyatt  proceedings. 

Similar  relief  was  secured  under  a  right  to  protection  from  harm  theory  in 
the  "Willowbrook"  case,  New  York  State  Association  for  Retartlcd  Chilflrcn, 
Inn.  V.  Carey,  3!>3  F.  Supp.  715  (E.D.N.Y.  1975)  (approving  consent  judgment). 
The  Willowbrook  trial  on  the  merits  began  October  1,  1974  and  ended  Jan- 
uary 6,  1975.  During  that  time,  more  than  50  witnesses  appeared  on  the  stand 
and  nearly  3,000  pages  of  court  testimony  were  recorded.  Noted  physicians, 
researchers,  professors  and  parents  appeared  as  witnesses  and  reported  bruised 
and  beaten  children,  maggot-infested  wounds,  assembly-line  bathing,  inade- 
quate medical  care,  cruel  and  inappropriate  use  of  restraints  and  insufficient 
provision  of  clothing  at  Willowbrook  State  School.  The  conclusion  forced  by 
this  testimony  was  that  the  mentally  retarded  residents  confined  to  Willow- 
brook had  deteriorated  physically,  mentally  and  emotionally  during  their  stay. 
The  Willowbrook  lawsuit  was  resolved  when  the  plaintiffs  and  defendants 
signed  an  extensive  and  detailed  consent  decree,  ratified  on  May  5,  1975.  The 
decree  absolutely  forbids  seclusion,  corporal  punishment,  degradation,  medical 
experimentation  and  the  routine  use  of  restraints.  It  sets  as  the  primary  goal 
of  Willowbrook  the  preparation  of  each  resident  for  development  and  life 
in  the  community  at  large.  To  this  end,  the  decree  mandates  individual  plans 
for  the  education,  therapy,  care  and  development  of  each  resident. 
Provisions  in  the  decree  require : 

Six  scheduled  hours  of  program  activity  each  weekday  for  all  residents; 
Educational  prografais  for  residents   including  provision  for  the  specialized 
needs  of  the  blind,  deaf  and  multi-handicapped. 
Well-balanced  nutritionally  adequate  diets; 
Dental  services  for  all ; 

No  more  than  .eight  residents  living  or  sleeping  in  a  unit; 
A  minimum  of  two  hours  of  daily  recreational  activities— indoors  and  out — 
and  availability  of  toys,  books  and  other  materials ; 

Eyeglasses,  hearing  aids,  wheelchairs  and  other  adaptive  equipment  where 
needed ; 

Adequate  and  appropriate  clothing; 

Physicians  on  duty  24  hours  daily  for  emergency  cases ; 
A  contract  with  one  or  more  accredited  hospitals  for  acute  medical  care; 
A  full-scale  immunization  program  for  all  residents  within  three  months ; 
Compensation  for  voluntary  labor  in  accordance   with  applicable  minimum 
wage  laws ;  and 

Correction  of  health  and  safety  hazards,  including  covering  radiators  and 
steam_ pipes  to  protect  residents  from  injury,  repairing  broken  windows  and 
removing  cockroaches  and  other  insects  and  vermin. 

A  very  important  feature  of  the  consent  decree  is  the  creation  of  a  seven- 
member  consumer  advisory  board,  comprised  of  parents  and  relatives  of  resi- 
dents, community  leaders,  residents  and  former  residents,  to  evaluate  alleged 
dehumanizing  practices  and  violations  of  individual  and  legal  rights 
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vr.nr5W  l,ive    oiilv    tlic    status    of    a    contractual 

While  consent   decrees   onlinarily  ^'^J^^^^'^^i  ..^lue  of  Wlllowbrook's  was 

•agreement  between  the  Pities    the  preceaennai  ratifying  the 

substantially  enhanced  ^^en   the  ^^'^^'I'^l^^J" ^^^^^  the  constitntlonnl 

consent  decree  and  an  additional  J^^'^^^X^^re"  ding  judge  noted  that: 

basis  for  the  decree.  Tn  ^^^s  i^e^orandum     he  pros  d  ng  D^^  J  ^^  ^^^   ^^^^^^^^ 

"During  the  thee-year  <^0"'^-':^.  i*^^^^'^„^s4"d   fro  n  an   arcane  concern   to   a 
impaired   members  of  our   society  2^Jf  f^^^f  .J^f^l  policy.  The  proposed  con- 

sr5u&^".:fv[^^s^i^^^«-;^  ^^'"^  \^-^^  ^'  r  ''''''\ 

.,The  steps,  s^ndards  nr^  P-edur:^^5e^a^-;^ 
or    deal  standards,  nor  -ire  they  J^f  ^L^^^e^  of  the  degree  of  handioappin? 

vented.  ^  *  * 

*  *  * 

•W  consent  judgment  reflects  the  f^^^^^^^^^  ^^^'^ 

S^le^uli^^y  ^oS^gSec?  ^ut^^  }^^^,^^  ^^^  ^-^^^'^^  ^^ 
which  prevent  development  of  an  indrndiml     capabihnes.  ^^^^,,  ^^^^^^^ 

Before  the  ^^"0^^^.^^  ^f'hth  Imendmenrs  prohi^mo^  against  cruel  and 
which  is  premised  ,«°  tj^^^ighth  Amendmem^^  advocates  as  less  likely 

persons  than  their  <;"^  ^roc^^^^j^^f  *t^     pStT  Amendment  has  been  applied 

The  reason  was  that  ^i^.t<^"^^'*J^;°^_,;  '.^  measuring  conditions  in  institn- 

primarily  in  the  prisoner-rights  area,  ^."^^s  measur m^^^  ^^^  traditionallv 

mmmmmmmm 

of  affirmr^tive  relief  ordered  under  the  right  to  habilitation  in  such  cases  as 

■^Sn^he  ba^JT  of  thff  important  legal  precedent,  advocates  for  the  mentall.v 
hanSica'^p'ped  iow  have  a  Tecond  major  constitutional  theory,  based  upon  t^^^^^ 
Ei-hth  Amendment,  which  they  may  use  as  an  alternative  to  a  due  Process 
r ''ht-to-treatment  thcH)ry,  based  upon  the  Fourteenth  Amendment  in  .seemng 
[o  improve  habilitation  and  training  services  as  well  as  safe  custody  for  the 

"  Whi^  m'enfalfJ'Cdicapped  persons  may  be  entitled  to  eauiv.alent  relief 
u.der  either  theory,  the  right  to  protection  from  ^""?^f/^,,^^f  °t  ble  S^ 
to  treatment  in  one  important  respect.  As  discussed  above  it  ^^  PO^^'.J'J,^^  th^^ 
the  richt  to  treatment  may  be  limited  to  persons  who  have  been  P^olun- 
.rily"  deprived  of  their  liberty  for  the  purpose  of  treatment  .r,^?,^,^;!^*^*'^?; 
Bv  contrast,  the  AYiHowbrook  "right  to  protection  from  harm"  theory  would 
applv  to  anv  mentally  handicapped  resident  for  whom  the  state  has  accepted 
responsibility— whether  on  an  involuntary  or  a  voluntary  basis.  .Thjs  it  is 
possible  that  the  right  to  protection  from  harm,  as  articu  ated^  '°  3  \Td 
brook,  may  offer  relief  to  a  larger  class  of  the  mentally  ^^^^'^^T^PP^  ."°^ 
mav  make  it  unnecessary  to  resolve  the  difficult  legal  issue  ^s  to  whether 
"voluntarv"  residents  have  a  constitutional  right  to  treatment  or  habilitation 
Although  a  lack  of  financial  resources  may  he  cited  by  administrators  as  a 
justification  for  failure  to  implement  a  court  order  requiring  provisions  of 
adeouate  and  effective  treatment,  such  an  excuse  will  not  be  accepted  where 
constitutional    rights   are  involved.   As    the    district   court  held    in    Wvatt   v. 
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Stickneu,  supra,  "failure  by  defendants  to  comply  with  this  decree  cannot  be 
justified  by  a  lack  of  operating  funds.  .  .  .  [TJhe  unavailability  of  neither 
funds,  nor  staff  and  facilities,  will  not  justify  a  default  by  defendants  in  .he 
provision  of  suitable  treatment  for  the  [mentally  handicapped]." 

The  constitutional  right  to  treatment  for  the  mentally  ill  and  mentally 
retarded  has  been  recognized  by  a  number  of  federal  and  state  courts  besides 
the  Wyatt  and  Willowbrook  courts.  See,  e.g.,  Davis  v.  Watkins,  3Si  F.  Supp. 
1196  (N.D.  Ohio  1974)  (class  action  on  behalf  of  the  mentally  ill)  ;  Dixon  v. 
Weinberger,  405  F.  Supp.  974  (D.D.C.  197.5)  (class  action  on  behalf  of  the 
mentally  ill)  ;  Gary  TV.  v.  Louisiana,  Civ.  Act.  No.  74-2414  (E.D.  La.,  .July  26. 
1976)  (class  action  on  behalf  of  mentally  retarded  and  mentally  disturbed 
children)  ;  In  re  Ballay,  482  F.2d  (MS,  650  (D.C.  Cir.  107.3)  ;  KesseWrcyincr  v. 
Anonymous,  33  N.Y.2d  161,  305  N.E.2d  903,  350  X.Y.S.2d  SS9  (1972)  ;  RentUi 
V.  Dept.  of  Me^itnl  Hyc/iene,  340  N.Y.S.2d  40S  (1973)  ;  Neiv  York  State  Asso- 
ciation for  Retarded  Children  v.  Carey,  3-57  F.  Supp.  7-32  (E.D.N.Y.  1973),  393 
F.  Supp.  715  (E.D.N.Y.  1975).  Sec  also  consent  decrees  in  Horacck  v.  Exon, 
Civ.  Act.  No.  CU  72-C-^99  (D.  Neb.,  Oct.  31,  1975)";  Ricci  v  Grecnblatt,  Civ. 
Act.  No.  72-.569-T   (D.  Mass.,  Nov.  12,  1973). 

There  is  also  a  widening  body  of  precedent  holding  that  there  i.s  a  consti- 
tutional right  to  treatment  for  persons  committed  under  "non-penal"  statutes 
for  the  purpose  of  care  and  treatment:  (a)  juvenile  delinquents,  Nelson  v. 
Heyne,  3-55  F.  Supp.  451,  4.59  (N.D.  Ind.  1972),  Aff'd,  491  F.2d  352,  3G0  (7th 
Cir.  1974),  cert,  denied,  417  U.S.  976  (1976)  ;  Inmates  of  Boys  Training  School 
v.  Affleck,  346.  F.  Supp.  1354,  1364  (D.R.I.  1972)  ;  (b)  "persons  in  need  of 
supervision,"  Martarella  v.  Kelley,  349  F.  Supp.  575,  585,  59S-600  (S.D.  N.Y. 
1972),  enforced,  359  F.  Supp.  478  (S.D.  N.Y.  1973)  ;  M  v.  M,  336  N.Y.S.2d  304, 
71  Misc.  2d  396  (Fam.  Ct.  1970)  ;  In  re  I,  316  N.Y.S.2d  3-56   (Fam.  Ct.  1970)  ; 

(c)  sexual  offenders  and  defective  delinquents,  Stachulak  v.  Coughlin,  364  F. 
Supp.  6S6  (N.D.  III.  1973)  ;  Davy  v.  Sullivan,  354:  F.  Supp.  1320,  1328-29  (M.D. 
Ala.  1973)  (three-judge  court)  ;  Gomes  v.  Gaughn,  417  F.2d  794,  800  (1st  Cir. 
1973)  ;  Sas  v.  Maryland,  334  F.2d  506  (4th  Cir.  1964),  cert,  denied,  407  U.S. 
355  (1972)  ;  In  re  ifaddox,  351  Mich.  3.5.S,  88  N.W.2d  470  (1958)  ;  Common- 
urealth  v.  Pagr,  3:39  Mass.  313,  1-59  N.E.2d  82  (1959)  ;  Director  of  Patuxent 
lyistitution  V.  Daniels,  243  Md.  16,  221  A.2d  397  (1966),  cert,  denied,  385  U.S. 
040   (1006)  ;  Silvers  v.  People,  22  Mich.  App.  1,  176  N.W.2d  702   (1970)  ;  and 

(d)  persons  incompetent  to  stand  trial.  United  States  v.  Walker,  335  F.  Supp. 
T0.5,  708  (N.D.  Cal.  1971)  ;  United  States  v.  Parduc,  3.54  F.  Supp.  1377,  1382 
(D.  Conn.  1973)  ;  Nason  v.  Superintendent  of  Bridgeicatcr  Sta-te  Hospital,  353 
-Mas.s.  604,  611-13,  233  x\.E.2d  908,  91-3-14  (1968)  ;  Maatallah  v.  Warden,  Nevada 
State  Prison^  86  Nev.  430,  420  P.2d  122   (1970). 

The  constitutional  right  to  treatment  or  release  for  involuntarily  committed 
mental  patients  has  received  an  unusual  amount  of  scholarly  discussion  and 
support.  The  first  articulation  of  the  right  Is  found  in  Birnbaum,  "The  Right 
to  Treatment,"  46  A.B.A.J.  499  ri960).  In  the  last  15  years  more  than  50 
law  review  articles  have  been  published  on  the  subject,  virtually  all  of  them 
supporting  a  constitutional  right  to  treatment  or  release  for  the  involuntarily 
confined.  See,  e.g..  Comment,  "Developments  in  the  Law— Civil  Commitment 
of  the  Mentally  111,"  87  Harv.  L.  Rev.  1190  (1974)  ;  Note.  "Rights  of  the  Men- 
tally III  During  Incarceration — the  Developing  Law,"  25  U.  Fla.  L.  Rev.  494 
<1973);  Comment,  "Wyatt  v.  Stickney  and  the  Right  of  Civilly  Committed 
Mental  Patients  to  Adequate  Treatment."  86  Harv.  L.  Rev.  1282  (1973)  ; 
Robitscher,  "Right  to  Psychiatric  Treatment:  A  Socio-Legal  Approach  to  the 
Plight  of  the  State  Hospital  Patient,"  18  Vill.  L.  Rev.  11  (1972)  ;  Murdock, 
-Civil  Rights  of  the  Mentally  Retarded  :  Some  Critical  Issues,"  48  Notre  Dame 
Lawyer  951  (1972)  ;  Chambers,  "Alternatives  to  Civil  Commitment  of  the 
Mentally  111:  Practical  Guides  and  Constitutional  Imperatives,"  70  Mich.  L. 
Rev.  1108  (1972)  ;  Goodman,  "Right  to  Treatment:  The  Responsibility  of  the 
Court,"  57  Gcorgc.toivn  L.J.  680  (1969)  ;  Katz,  "The  Right  to  Treatment--An 
Enchanting  Legal  Fiction,"  36  U.  Chi.  L.  Rev.  755  (1969)  ;  Note,  "Civil  Re- 
straint, Mental  Illness  and  the  Right  to  Treatment,"  77  Yale  L.J.  87  (1967)  ; 
Drake,  "Enforcing  the  Right  to  Treatment,"  10  Am.  Crim.  L.  Rev.  587  (1972)  : 
"Adequate  Psychiatric  Treatment— a  Constitutional  Right?"  19  Catholic  Laic 
322  (Autumn  1973)  ;  Comments,  "Relief  for  the  Civilly  Committed:  A  Consti- 
tutional Right  to  Treatment,"  63  Ky.  L.J.  469   (1974-75). 
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U.ge  Of  tll^^  D-j'°>;--',»4'^,iJ,'',-'£?e  ■  e  n'a  Sfatil Sense  In  p„Mi= 

for  the  develoniuentally  disabled  are  urgently  needed  and  that  the  ^f^ff^Jf'' 
vidcd  to  development  ally  disabled  citizens."  Cong.  Rec.  S.16o49,  Sept.  -.^.  JJ.-J. 
^"Se'Sevel'olfmental  Disabilities  Act  of  1075  explicitly  affirmed  tbat  "[T]he 

%ec«Si  llTin  Title  II  of  that  Act  requires  state  recipients  of  federal  funds 
to  adhere  to  a  "Bill  of  Rights"  for  the  developmentally  disabled  and  encourage 
legal  advocac?  efforts  "to  insure  the  protection  of  the  rights  of  such  persons. 

^^erta^ps  «ie\ntent  of  Congress  to  support  and  protect  advocacy  of  the  con- 
stitutional rights  of  institutionalized  residents  ^vas  best  summed  up  by  Sen- 

^%Tfnd'i^!i'ion8  point  tonard  little  change,  unless  «"^>^';'"^';°' Jf «'  ""^. 
advocacy  pressure  is  lorthcoming.  While  much  can  be  said  -ibout  the  j^^k  of 
funds  to  improve  conditions  at  these  institutions,  a  some  I-^^ ".*!"«  count r.v 
must  draw  the  line.  The  abuses  are  too  commonplace  to  point  at  -^  J'"^l«- 
institution  or  a  single  abuse  and  say  that  it  is  anomaly.  Over  the  last  t^o 
vears  the  Committee  on  Labor  and  Public  Welfare  has  taken  testimony  or 
reSvedreporis  of :  Inappropriate  admissions  because  of  lack  of  cominuni  y 
services,  inappropriate  and  inhuman  experimentation  with  residents,  sterili- 
zations and  other  operations  performed  for  convenience  of  t/^^^^^^^'J^'^''^^^- 
tion  and  malnutrition,  abuse  and  physical  punishment  inadequate  ^f>od  and 
-  living  conditions,  and  death."  Cong.  Rec.  S.9362.  June  3  19.o.  Emphasis  added. 
Strong  recognition  of  and  commitment  to  the  constitutional  rights  of  men- 
tallv  handicapped  persons  is  also  contained  in  other  important  federal  legis- 
lation such  as  the  Rehabilitation  Act  of  307.3.  29  L'.S.C.  §  794  ( Supp.  4.  19.4) 
and  the  Education  of  All  Handicapped  Children  Act  of  39<o.  Pub.  L.  No.  .t4-]4- 
(Not  29  1975).  And  this  concern  is  consistent  with  that  articulated  hy  major 
professional  and  consumer  groups  such  as  the  American  Association  oii  ^Mental 
Deficiency,  the  Mental  Health  Association  and  the  Nntion.al  Association  for 
Retarded  Citizens,  as  well  as  by  a  number  of  state  legislatures. 

Congress  has  evidenced  a  similar  concern  with  protecting  institution.'ilized 
juveniles  from  deprivation  of  their  constitutional  rights  j^nd  with  af;")el.v 
promoting  advocacv.  The  .Juvenile  Justice  and  Delinquency  Prevention  Act  of 
1974.  42  U.S.C.  §5601,  states  in  its  findings  Ihat:  ".  .  .  understaffed,  over- 
crowded juvenile  courts,  probation  services,  and  correctional  facilities  are 
not  able  to  provide  individualized  justice  or  effective  help.  ..." 

I  would  also  not  briefly  that  the  United  States  has  a  financial  interest  m 
protectins  its  investment  of  funds  in  state  institutions  which  continue  to 
violate  the  constitutional  rights  of  their  residents.  For  example.  Rosewood 
State  Hospital,  the  institution  for  retarded  citizens  involved  in  the  Solojnon 
case,  received  $14.1  million  in  federal  funding  in  fiscal  year  lO(4-<n.  The 
Fniled  States  has  invested  billions  of  dollars  in  other  state  institutions  and 
pro-rams  for  the  mentally  retarded,  for  the  menially  ill.  for  the  physically 
handicapped  and  for  dependent  and  delinquent  children  through  grant-in-aid 
programs.  The  ability  of  the  Attorney  General  to  file  suit  in  appropriate  cases 
is  one  of  the  mechanisms  necessary  to  insure  that  this  substantial  investment 
is  a  sound  one. 
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III.    PRIVATE    ADVOCACr  BESOURCES   ARE    CUKRE.VTLY    IXSUFl-ICIENT   TO   PROTECT   INSTI- 
TUTIO^'ALIZED    RESIDENTS   FROM    DEPRIVATION    OF   THEIR   CO.XSTITUTIOXAL    RIGHTS 

If  the  Attorney  General  is  not  authorized  to  participate  in  litigation  on 
behalf  of  institutionalized  residents,  for  many  such  persons  therp  will  be  no 
hope  of  a  remedy  fur  violations  of  their  constitutional  rights.  Involuntarily 
institutionalized  persons  have  little  or  no  access  to  lawyers  because  of  their 
total  confinement;  they  are  typically  indigent  and  without  resources  to  pay 
for  counsel;  the  law  often  considers  them  incompetent  to  bring  suits  in  their 
own  name,  ilost  do  not  know  or  comprehend  their  legal  ri-^hts  to  resist 
encroachment  on  their  constitutional  domain.  They  are  peculiarly  subject  to 
intimidation,  harassment  and  retailiation  from  custodians  when  they  do  com- 
plain. Rarely  will  state  agencies  who  are  part  of  the  same  "executive  family" 
as  their  custodians  bring  suit  on  their  behalf.  Realistically,  they  must  depend 
for  relief  on  legal  service  poverty  lawyers,  private  nonprofit  advocates  or  the 
Justice  Department.  See  generally,  "Advocacy"  in  "The  ilentally  RPtarded 
Mo-';^"  ""l  -^K^  ^^''"'.  -^r-  Kindred,  J.  Cohen,  I>.  Penrod  and  T.  Schaffer'  (eds  ) 
rCnilV,:r  f  ^-   f  '^'^■'''\  ^"''^'   "^^   "'^   present  capacities   of  legal    service 

poverty  lawyers  and  private  nonprofit  advocates  makes  it  clear  how  des- 
perately Justice  Department  participation   is  needed. 

According   to   1970   census   data,    there  .are    nearly    29   million   people   with 

cTseload  f rnT  ^t^  ^""'Vl-  ''''I  ^If'''  indicates ^hat  a  mininuuu  annual 
caseload  from  this  population  should  mean  6.7  million  cases  a  year  if  their 
needs  were  being  met.  Yet  programs  funded  by  the  Legal  Services  Corporation 
handle  only  about  one  million  cases  of  15  percent  of  the  need.  Twelve  million 
poor  persons  live  m  areas  where  no  legal  services  programs  are  accessible. 
Of  the  remaining  1<.2  million  persons,  10  million  have  onlv  token  coveia-^- 
less  than  one  attorney  per  10.000  poor  persons— and  onfv  3.2  million  have 
iT^Ttl-  ^^"T'^^  coverage"-2-4  attorneys  per  10.000  'poor  persins.  ThI 
l^egal  Sen  ices  Corporation  describes  its  own  programs  as  "woefully  inade- 
quate to  keep  pace  with  the  demand  for  such  assistance."  These  figures  and 
the  quotation  are  taken  from  the  amicus  curiae  brief  filed  bv  the  Le-afserv- 

Xo%l"oi?[HTn  Vv''?o-^\^^'''.^''^''''^  ^''"^  ^"■''^'''  ^'««-  Civil  Action 
T^mts  FhV^irh  hi  ^T^^'S^'  PP-i"^-  i'""  '^'-'^  ^"^^^'^t  ^^^"•^^t  Testimony  of 
State  TnM^J  -,  n"^  *^^  "*"i'^  ^^^'-  Subcommittee  on  the  Departments  of 
1976  Commerce  of  the  Committee  on  Appropriations.  March  11, 

lP<:^n'i^^=o"°^  ""^  ^°"'^^  i"''^  available  on  the  number  of  cases  being  handled  by 
legal  service  lawyers  for  institutionalized  persons,  the  inability  of  such  ner 

tTLr.'''''''m''  *^"  '"^°^^"^"  l^^"<^ioapped\and  children  op^s^aUyravei 
novpr  i  ■;'  «ffi<^^'-^^'  «\^vell  as  the  heavy  caseloads  and  slim  budgets  Jf  the'e 
poverty  lawyers  which  make  protracted,  expensive,  institutional  liti4tfon 
a  most  impassible,  dooms  this  sub-class  of  the  poor  'to  a  catego  v  even  less 

Si;f  abov:^ndicare'''""''"'"   '^'^"   '''''   '''''''   ^^^"^^^^   "^^^  '^^'    «i-- 

(Counr.;ffTp?n-^  private  advocacy  groups  are  even  more  limited.  See.  CAPIL 
(to  incil  for  Public  Interest  Law  ,  "Balancing  the  Scale  of  Justice-  Finmcin- 

nub  lie  inf '''f /'^^  '1  ^^"^^"^^'^"  ^1^'6>-  1°  i^'5  the  budget  ^falVlfx  exempt 
les     thnn  rf^  ^^\-'°  '•'  '''  *^^  ^"^^"^  States  was  approximately  ^to  nmZ 
D    5/  Of  thf  oo"l?'n-'^  .'T"'^.  ?^  ^^'^^  "'"j^^  ^^'^11  Street  law  firn  s    (CApTl,' 
p.  o).  Of  the  92  public-interest  law  centers  listed  in  a  recent  natioiuil  studv 

S    [hr;esource''o/\t^"°s'-"'"^  to  childi^en's  issues  and  only  a  smalf portion 
1-.  r!JL  f  "i^^^  ^''^'  ^^^^  devoted  to  institutionalized  children  •  only 

lo  other  centers  spent  one-fourth  or  more  of  their  time  on  children's  ca«es^ 

^a^l'v  SvUrei'of'^fh  ''-f'"'   Popu'ation  consisting  prinJiVuy  of  the   mfn: 

Seia  fz  n<^  in  n.?hli.^n^i'^  P'"'"''^  f ""'   ^'^   ^'''''^^''   identified   nationally  as 
bpeciaiizin^  in  public-interest  work,  five  spent  over  10  percent  of  their  work  in 

in^  th^me^tlT. '"'  '^^'  '?'^^r  "^'^^  ^^  ^'^''^'  ''  their'  work  in  i.S'ues  im^ol  " 
iificanUyTSn    rcTpil'at^^'r^^'  ^''^  ^""''^^^  ^^  ^'^^  ''^^'^  ^^  »--^-  ^^»- 

deSii^tS^lJerK'i^j^^riSo^  S'S  ^oTor;;^^ 
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..tion    and    Welfare,    "Advocacy    Under    the    Develop,.ental    Di^abilitie,  Act" 

4   (1076),  points  out  that:  ^v.^nhlf^d    are  no   more   self-enforcing   than 

-Rights   of   the   developnientally   ^^'^^^^Jl^.^f '\"J  ^peeial  need  for  advocacy 
rights  of  others.  There  is.  however    an  obvious  and  s^^^^^^^  .^  . 

services  for  those  so  disab  ed  in  S^neral    ana  tne  in.  ^^^^^ 

ular.    Effective    representation    is    cur ^enlypro^ded    to^_^o^^^^^^  -^^^  ^^^ 


in 
defa 


familiarity  with  "cental  re.aruaLKuauw.^.^^.^^^^---  condition   or 

pair   self-advocacy   and   the   special  Problems  ar  smg   ^^^m  ^^^ 

'social  status.  And  disabled  People's  use  «f  the  courts     awv^s  ana  ^^^^  ^^ 

center  is  conspicuously  lacking.  nrainst  a  particular 

there  is   in   fact   virtually    no   jurisdiction    in    the   nation   J^^^^   '^f^i^f^ ,^L.. 
rpcofirces  available  to  the  institutionalized  person  can  be  termed     adequate 

presence  and  resources  of  the  Department  of  .Justice.  orivnr-arT 

Recent  cases  in  the  Supreme  Court  have  added  new  obstacles  to  advocacy 
l.v  --private  aftor^ney  geneVal.s."  These  include  ^^/J^^r^^^^o  mT^^-^^-fmon  v 
access  to  the  federal  courts   (Worth  v.  Sel<1rn,  ^^.^.S    490  [19. o]S,monv 
Fn<:tcrn   KenUichv  VTeUarc  Rights   Organization.  96  S.Ct.   1JT7    liy/oj»  ,   ca^e. 
r;    SL^^   the    r^ehts    of   lower   courts    to   fashion    appropriate    remedies    for 
;^tUut°Tmirvioilti'ons   (K..---.0  v.  Goo...  96  S.Ct    '1?8  P 976])  ;  cases  deny ^^^^^^ 
inherent  judicial  power  to  award  attorneys'  fees  to  "pnvate  attorneys     encral 
(Alveska  Pipeline  Service  v.  Wilderness  Sootety    421  U.S.  240  H^^^^ J ^  ' ^^- ^■ 
prol  ibiting    the    joining    in    one   federal    suit    of    civil    eights    ^^auns    ngnm^ 
ndividual  officials  and  local  governments   (Aldmger  v.  Hoicard,  96  f  Ct-  -41- 
10761)  :  cases  according  deference  to  state  civil  P^-^^fj^^^.  ?^%^"{^  ^'^^^^ 
actions  filed   in  the   federal   courts    (Huffman  v.   P"r««e    -^f^^:'   "^^^.J^^S.   .O- 
[19751)-  cases  applving  the  Eleventh  Amendment  bar  to  civil  rights  actions 
Ihere  monetao-  belief  comes  from   state  treasuries    (J^^rh. an  v.  Jordan.  514 
U.S.  651  [19741:  cf.  Fitzpatrick  v.  Bitzer,  96  S.Ct.  2666  [19<6]). 

IV.    CONCLUDING   C0M>rENT8 

I  have  attempted  to  .show  that  conditions  in  many  of  our  institutions  for 
mentally  handic^.pped  per.sons  r>nd  juveniles  constitute  a  '^^'^^.^J.  ^^f.^^J^ 
involving  deprivation  of  fundamental  constitutional  rights  •'^°'^  that  the  ad vo 
cacv  resources  necessary  to  protect  mentally  handicapped  adults  and  children 
in  'institutions  are  woefullv  inadequatp.  I  hope,  hcTefore.  .that  this  sub- 
committee will  share  the  Mental  Health  Law  Projects  opinion  that  a  b 
«=nch  as  S  l.'^9.3  is  sorelv  needed.  Before  concluding.  I  shall  turn  to  the  _b  ll 
itself  as  presently  drafted  and  offer  a  few  short  suggestions  as  to  how  it  might 

^"^FiTs^Twrnild  delete  "treatment"  from  Section  4(1),  with  the  understanding 
that  the  bill  would  then  provide  for  the  redress  of  violations  of  .constitutional 
riehts  of  mentallv  handicapped  adults  and  children  in  all  faciMies--including 
hnlfwav  houses.  ■  group  homes,  foster  homes,  hostels  and  other  facilities— 
which  provide  a  residence  plus  s-^roe  additional  servues.  Af^^.^n-.. 

Second.  I  would  delete  the  requirement  of  Section  2  that  the  Attorney 
General  must  certifv  that  an  aotion  which  "will  materially  further  the  vindi- 
cation" of  rights,  privileges  or  immunities  of  mentally  handicapped  persons  is 
"in  the  public  interest."  I  hope  this  is  a  tautology.  . 

Th'rd.  let  me  recommend  that  S.  l.'!93  be  mollified  to  provide  for  a  Pnyate 
cause  of  action   to  redress   violations   of  the  constitutional   rights  of  msfitu- 
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tionalized  persons,  as  a  complement  to  direct  action  by  the  Attorney  General. 
Such  a  provision  is  essential  to  implement  the  spirit  of  S.  1393  because  evt-n 
the  Department  of  Justice,  with  its  relatively  large  resources,  cannot  under- 
take all  necessary  enforcement  in  this  area.  Along  with  a  private  cause  of 
action,  there  must  be  a  provision  for  reasonable  attorneys*  fees  to  the  pre- 
vailing party  as  part  of  the  cost  of  such  actions. 

Moreover,  to  avoid  unnecessary  controversy  with  regard  to  this  important 
provision  I  would  recommend  that  the  following  matters  be  clarified  either 
through  modification  of  S.  1303  or  in  the  relevant  House  and  Senate  reports. 
It  should  be  clear  that  a  party  is  the  "prevailing  party"  for  the  purposes  of 
this  Act  even  if  there  is  no  evidence  of  bad  faith  on  the  part  of  the  defendant. 
In  order  to  be  a  prevailing  plaintiff,  one  should  not  have  to  prevail  on  all  the 
issues  raised.  Indeed,  a  plaintiff  should  be  deemed  to  have  prevailed  even  if 
no  relief  is  granted,  where  the  suit  itself  has  served  as  a  catalyst  iu  pro- 
moting some  public  policy.  See  Parham  v.  Southtre.sterji  Bell  Telephone,  433 
F.2d  421  (8th  Cir.  1970).  A  prevailing  party  should  also  be  permitted  to 
recover  an  award  pendente  lite,  Bradley  v.  Richmond  School  Board,  410  U.S. 
696  (1074),  and  it  should  be  considered  proper  for  a  court  to  award  attorneys' 
fees  where  the  litigation  terminates  by,  settlement  or  consent  decree.  A  pre- 
vailing defendant  should  be  entitled  to  an  award  of  fees  only  where  the 
plaintiff  initiated  the  action  in  bad  faith  or  vexatiously.  United  Staten  Steel 
Corp.  V.  United  States,  519  F.2d  350.  3&4   (3d  Cir.  1975). 

Following  the  rule  set  forth  in  Neicman  v.  Piggie  Park  Enterprises,  Ine., 
300  U.S.  400,  402  (196S),  a  court  should  ordinarily  award  the  prevailing 
plaintiff  counsel  fees  in  the  absence  of  special  circumstances.  A  determina- 
tion of  special  circumstances  should  be  controlled  by  the  existing  case  law, 
including  but  not  limited  to  Tillman  v.  Wheaton-Haven  Recreation  Association, 
417  F.2d  1141   (4th  Cir.  1975). 

The  fees  provision  should  apply  to  cases  filed  prior  to  the  effective  date  of 
this  proposed  legislation  and  should  include  legal  services  rendered  from  the 
commencement  of  any  appropriate  action. 

In  computing  a  reasonable  fee,  courts  should  follow  the  principles  set  forth 
in  Johnson  v.  Georgia  Highicay  Express,  Inc.,  488  F.2d  114  (5th  Cir.  1074). 
The  computation  of  a  reasonable  fee  should  be  unaffected  by  the  fact  that 
counsel  for  a  prevailing  plaintiff  may  be  a  legal-service  or  public-interest 
organization,  or  that  the  plaintiff  is  Indigent  and  unable  to  compensate  his  or 
her  attorney. 

A  fourth  and  final  suggestion :  A  statement  of  findings  and  declaration  of 
rights  should  appear  as  a  prologue  to  the.  Act.  We  believe  that  the  purposes 
of  this  bill  would  be  furthered  by  such  clear  Congressional  recognition  that 
institutionalized  mentally  handicapped  persons  and  children  do  have  certain 
fundamental  constitutional  rights,  such  as  the  right  to  treatment,  the  right 
to  protection  from  harm  and,  in  appropriate  circumstances,  the  right  to  liberty, 
which  are  all  too  often  denied.  The  courts  would  thus  be  encouraged  to  be 
especially  vigilant  In  protecting  the  enumerated  rights  of  these  especially 
powerless  and  vulnerable  groups. 

•  •  ♦  •  «  *  « 

During  the  hearing  on  the  1976  Civil  Rights  Attorneys'  Fee  Award  Act 
(Cong.  Rec.  Sept.  21,  1976.  S.  16251),  the  Honorable  Hugh  Scott,  a  member  of 
this  Subcommittee,  described  passage  of  that  Act  as  "a  great  service  on  the 
continuing  battle  to  eradicate  discrimination  in  the  United  States,"  an  evalu- 
ation with  which  I  am  pleased  to  concur.  However,  Representative  Seiberling 
stated  In  the  1976  hearings  In  the  House  of  Representatives,  (Cong.  Rec,  Oct 
1,  1976,  H.  12163),  "Unless  you  can  get  adequate  legal  representation,  the  civil 
rights  laws  are  just  a  lot  of  words."  (Emphasis  added..)  As  I  have  attempted 
to  document  in  these  comments,  the  population  for  whose  benefit  S.  1393  is 
proposed — institutionalized  persons— is  far  removed  from  access  to  adequate 
legal  representation,  both  by  virtue  of  incarceration  and  because  of  the  e.\- 
tremely  technical  and  specialized  nature  of  the  I.ssues  to  be  litigated.  In  nnv 
opinion,  passage  of  S.  1393,  by  providing  for  increased  advocacy  re-ourres. 
will  help  to  assure  that  the  constitutional  right  to  services  and  to  protection 
from  harm  can  become  a  reality  to  our  most  vulnerable  and  underrepresented 
citizens— mentally  handicapped  persons  and  children  who  are  confined  in 
institntlon.s. 
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Mr.  SiLBERBERG.  Senator  Bayh,  Senator  Thurmond,  I  am  Greg  Sil- 
berberg,  and  I  am  staff  comisel  with  the  National  Center  for  Law  and 
the  Handicapped,  which  I  just  joined  last  November.  ... 

Before  that,  I  was  staff  counsel  for  the  Maryland  Association  tor 

Retarded  Citizens.  ^^      ,.  -,  ^  ^i 

We  at  the  National  Center  on  Law  and  the  Handicapped  support  the 
passage  of  Senate  bill  10  allowing  the  Justice  Department  to  vitiate 
suits.  My  purpose  here  is  to  talk  to  the  reality  of  whether  or  not  B.  &  A. 
systems  and  the  backup  system,  which  m  regions  V,  VI,  and  Vii  is 
the  National  Center  on  Law  and  the  Handicapped,  can  really  do  in- 
stitutional abuse  cases.  •  i  •  j;  -f 
I  have  prepared  testimony  and  I  want  to  give  a  briet  summary  oi 

what  is  in  that.  .  ^^.^         ^        i         i. 

The  National  Center  has  been  around  since  197t>,  and  we  have  been 
involved  as  amicus  and  in  other  aspects  of  institutional  abuse  cases, 
and  in  imrticular  we  were  involved  in  the  Exxon  case  and  Kentucky 

ARC  case.  ^  •  ,    ^,  t^-         -i^ 

In  both  of  those  cases,  although  we  along  with  the  coalition  ot 
other  groups  provided  extensive  legal  research,  it  was  only  with  the 
intervention  of  Justice  that  any  real  progress  was  made. 

Basically  speakiuij,  the  National  Center  for  Law  and  the  Handi- 
capped has  three  staff  attorneys.  Though  we  can  provide  extensive  re- 
'^earch  through  the  use  of  student  interns  along  with  our  stait,  although 
we  can  review  pleadings,  we  have  an  extensive  pleading  hie,  that  we 
have  a  history  of  keeping  track  of  cases  so  we  can  quickly  get  cites  to  at- 
tornevs  to  help  them  in  their  motions  practice  and  so  forth,  basically 
speakino-  we  would  be  overwhelmed  if  the  14  States  which  we  are  sup- 
posed to  provide  backup  services  for  all  decided  at  once  to  bring  an 
institutional  abuse  suit.  .  .  -i-  „„ 

If  each  of  those  States— Minnesota,  Wisconsin,  Illinois,  Indiana, 
Ohio_in  the  fifth  district,  who  might  be  able  to  do  it,  if  one  did  it, 
we  Avould  be  hard  pressed.  ^» 

Two,  we  would  still  be  able  to  do  the  ]ob  by  working  overtime.  It 
three  did  it,  the  National  Center  would  not  be  able  to  meet  that  type  ot 

commitment.  ,     i  ^i         i  ^^^ 

Senator  Bayh.  Pardon  me.  Did  you  say  you  had  three  lawyers^ 

Mr.  SiLBERBERG.  Three  lawyers  on  staff.  x-      •   ^  f 

Senator  Bayh.  I  had  been  led  to  believe— excuse  me  for  mterrupt- 
incr— that  a  case  of  this  complexity  involving  patterns  and  practices 
of  constitutional  abuses  was  a  major  legal  undertaking.  I  am  sure  those 
lawyers  are  exceptionally  well  qualified,  especia  ly  cmisidenng  their 
hard  quarters.  Do  you  really  think  you  could  handle  two  ot  those 
across  the  board  in  two  States  ?  ,    itt    i     u  fi,« 

Mr.  SiLBERBERG.  We  would  only  be  providing  research.  We  lack  the 
capacity  to  go  out,  to  send  somebody  out  to  the  field. 

Senator  Bayh.  Thank  vou.  I  missed  that.  .  i    .  n 

Mr.  SiLBERBERG.  That"is  important,  because  sometimes  people  talk 
about  lawsuits  and  thev  really  don't  know  what  goes  into  them.  An 
institutional  case-I  was  involved  in  representing  one  individual  m 
the  State  of  Marvkand— requires  extensive  review  of  records  it  t_ooK 
me  3  days  to  review  a  boy.  an  8-year-old  boy.  who  had  been  abused  m 
an  institution,  and  had  only  been  there  6  months. 
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He  had  14  instances  since  he  got  there  of  having  to  need  suturing, 
besides  other  things.  Now,  if  you  consider  the  number  of  people  who 
are  m  a  particuhir  institution,  say,  for  instance.  Rosewood,  which  I 
Avas  only  a  few  blocks  away  from,  where  when  I  was  there  they  had 
reduced  their  population  from  1,500  to  around  800,  figuring  it  would 
take  3  days— 3  man-days  per  person,  you  are  talking  about  just  going 
through  the  records  is  extensive.  Then  you  have  to  get  expert  wit- 
nesses. You  have  to  drag  them  up  there  and  you  have  to  go  through 
the  institution  watching  what  happens.  Then  you  have  to  take  exten- 
sive depositions  of  the  people  who  run  the  institution,  of  parents,  of 
tho.se  residents  who  are  capable  of  giving  depositions,  of  employees, 
and  of  other  people.  At  $1.25  a  page,  at  that  time  for  a  transcript,  you 
can  quickly  run  up  fantastic  costs. 

Then  my  experience  had  been  in  tlie  few  suits  that  I  had  filed  on 
behalf  of  individuals  against  the  State  of  Maryland  that  I  saw  every- 
thing m  the  way  of  dilatory  pleadings  thrown 'at  us.  Everything  from 
the  fact  as  to  whether  or  not  we  even  had  standing  to  sue,'  to  the  ques- 
tion of  whether  there  was  sovereign  immunity  for  these  flagrant  con- 
stitutional abuses. 

Finally,  after  several  years  of  this,  you  finally  get  to  a  trial.  In  the 
Pennhurst  suit,  the  trial  lasted  6  weeks.  Six  weeks  of  testimony.  Last, 
after  you  get  a  verdict,  the  thing  that  scares  me  most  is  that  'it  takes 
extensive  years  of  monitoring. 

Now,  tlie  way  P.  &  A.  systems  are  funded,  there  is  a  question  as  to 
their  stability  and  whether  or  not  they  would  have  the  long-term 
funding  to  enter  into  these  type  of  things. 

Now,  P.  &  A.  systems  presently  are  funded  in  my  area— Illinois 
has  a  large  P.  &  A.  grant,  122,000.  The  smallest  is'  Nebraska  with 
20,000.  By  the  way,  Illinois  provide  no  direct  legal  services.  They  con- 
tract out  for  them.  Texas  is  the  most  sophisticated  having  four  at- 
torneys and  a  director  on  staff.  Wisconsin  has  one  attorney  on  staff. 
Indiana  has  two.  The  rest  of  my  States  that  we  serve  don't  have  staff 
attorneys.  It  is  difficult  to  bring  a  suit  without  hiring  someone.  Thev 
are  inadequately  funded  and  there  doesn't  seem  to  be  anything  on 
the  horizon  that  would  fund  them  properly. 

Also  I  think  you  should  look  at  the  function  of  what  the  P.  &.  A. 
system  is  supposed  to  do  with  its  20,000  minimum  in  many  cases.  First, 
they  are  supposed  to  provide  information  and  referral  services.  What 
that  means  is  that  when  a  parent  or  a  handicaped  person  calls  up  and 
needs  services  you  can  direct  them  to  the  appropriate  person. 

Second  of  all,  they  are  supposed  to  engage  in  a  broad  range  of 
issues.  Education  is  an  issue  which  has  been  around  for  awhile,  T 
would  say  that  on  my  desk,  personally  by  desk — my  specialty  is  really 
education — I  have  at  present  over  the  last  2  weeks  developed  51  re- 
quests for  legal  research  in  the  area  of  education  which  remain 
unanswered. 

The  P.  &  A.  systems  are  supposed  to  also  provide  training  for  lay 
advocates. 

Last,  they  are  supposed  to  go  in  and  negotiate  for  systems  advo- 
cacy. All  of  this  on  $20,000.  In  Arkansas,  $34,000.  It 'seems  to  me 
ludicrous  that  the  attorneys  general  in  their  resolution  would  state 
that  there  were  federally  funded  advocacy  units  and  agencies  to  deal 
with  the  special  problems  and  rights  of  institutional  persons.  That 
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is  like  sending-  my  S-year-old  son  to  be  a  defensive  linebacker  for  the 
Redskins.  I  meaA,  he  is  totally  inadequate  to  do  the  job.  He  might 
be  years  from  now,  but  I  doubt  it.  ,     .      i  -xi   i      i 

The  point  of  this  that  I  am  trying  to  make  is  that  even  with  back- 
up systems,  with  the  P.  &  A.  systems  in  place,  the  only  person  with 
the  stability,  the  funding  and  the  resources,  or  the  only  group  that  is 
capable  of  handling  this  type  of  litigation  is  the  Justice  Department. 
If  the  Justice  Department  doesn't  have  the  right  to  do  it,  in  many 
cases  it  will  not  be  done.  There  is  an  advantage  to  the  States  to  have 
the  Justice  Department  do  it.  The  advantage  is  that  first,  Justice 
would  probably  bring  fewer  suits  than  if  P.  &  A.'s  and  other  coalitions 

were  adequately  funded.  jt  j    ■  •  „r. 

Second  of  all,  justice  would  seek  there  be  a  uniformity  of  decisions 
and  standards  set.  Now,  if  we  went  pell-mell  mto  this  and  there  wore 
50  suits  filed  tomorrow,  then  all  of  the  States  would  be  under  attack 
and  we  could  not  guarantee  a  uniformity  of  decision.  I  believe  that 
at  this  time  if  the  Justice  Department  were  to  take  the  lead  ma  te^^ 
suits,  the  other  States  would  soon  come  into  line  rather  than  lacmu 
the  siiame  of  being  held  up  to  their  poor  past  practices  m  dealing  witli 
their  least  capable  citizens. 

Senator  Bayh.  Thank  you  very  much. 

Mr!  LiEB.'  Thank  you,  Mr.  Chairman  and  Senator  Thurmond. 

My  name  is  Kenneth  Lieb.  I  work  on  a  regional  training  graU^^ 
garding  protection  and  advocacy  agencies.  I  am  involved  in  /^f  struc 
t^ure  along  with  Mr.  Silberberg.  He  represents  a  i^f^tiona^  ba^k-iip 
center  I  am  regional  backup  center.  My  region  is  region  V 1 11  ^^hich 
includes    he  State  of  Colorado,  Senator  Hatch's  State  of  Utah,  Sen- 
ator Simpson's  State  of  Wyoming,  the  State  of  Montana  as  well  as 

^Ttu^!^^  Stf^iefiy,  because  I  am  sure  -ehav.  be.n  ^^^^^^ 
here  for  some  time,  a  few  remarks  on  the  question  of  the  capabilities 
of  the  protection  aAd  advocacy  agencies  to  engage^m  the  ^n^ f  class 
nction  institutional  abuse,  lawsuit  such  as  is  the  focus  ot  h.  to. 

SflTl  would  agree  with  Mr.  Silberberg.  Examine^  he^ minimum 
funcl  ng  of  many  of  these  agencies;  for  example,  the  S  ate  of  Sou  h 
Dakota  has  that  same  $20,000  to  conduct  its  entire  operation.  That  in 

crreater  funding,  but  not  a  great  deal  more  and  it  is  retlectecl  m  tne 

other  hancleS  help  there  is  one  person  ,vho  acts  as  the  entry  pre 
"    tion  n^Kl  ■ulvocacy  a'gency.  This  person  is  not  a  awyer 

Tr.  TvTnrfli  Dakota  we  have  a  similar  situation,  in  boutn  i^aKoid 
hale  atimiUr'St^Xon  except  that  that  o™XinXtWo"ak{e"o'^; 

MWiL'Some^.  In  Colorado,  there  are  two  W-  -  jf/";. 
To  considerthe  other'functions  elaborated  upon  earlier. 
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Part  of  the  P.  &  A.'s  job  is  to  provide  training  to  parent  organiza- 
tions, professional  groups,  to  the  developmentally  disabled  themselves. 
Part  of  the  job  is  simple  outreach  to  make  the  developmentally  dis- 
abled aware  that  the  protection  and  advocacy  system  is  in  existence 
and  can  perform  certain  functions. 

There  is  also,  as  mentioned  before,  systems  advocacy,  working  with 
groups  like  the  legislature  for  model  legislation  relating  to  the  de- 
velopmentally disabled,  with  agencies  regarding  their  practices  to- 
ward the  developmentally  disabled. 

There  is  also  to  some  degree  individual  case  work.  In  my  region, 
this  often  occurs  in  special  education  matters,  regarding  public  assist- 
ance and  other  benefits,  regarding  services  and  the  rights  of  the  de- 
velopmentally disabled  to  them. 

I  would  ask  the  committee  to  consider  whether,  even  assuming  that 
the  protection  and  advocacy  agencies  have  the  finances  and  the  exper- 
tise to  perform  such  a  lawsuit,  whether  they  should,  to  some  degree, 
disregard  these  other  functions  on  their  limited  budget. 

I  would  also  ask  the  committee  to  consider  the  complexities  of  the 
lawsuit.  As  has  been  testified  before,  and  I  am  sure  the  committee  is 
very  aware,  these  suits  are  very  complex.  The  discovery  process  is  very 
lengthy.  There  is  a  great  deal  of  work  to  be  done  in  legal  pleadings  and 
in  research,  and  as  has  been  mentioned  before,  there  is  a  great  deal  of 
time  involved.  Many  times  we  are  dealing  with  people  in  these  protec- 
tion and  advocacy  agencies  who  lack  such  experience,  even  if  there  are 
attorneys  on  staff. 

As  Mr.  Silberberg  stated,  it  is  totally  unrealistic,  given  the  limited 
financing  and  limited  staff  and  multiple  functions  of  protection  and 
advocacy  systems,  given  the  difficulties  and  costs  of  such  a  class  action 
lawsuit,  to  expect  the  protection  and  advocay  agencies  to  handle  it. 

I  am  an  attorney  employed  by  a  training  and  technical  assistance 
program  in  region  VIII,  which  encompasses  Colorado,  Utah,  Wyo- 
ming, Montana,  as  well  as  North  and  South  Dakota.  In  effect,  I  work 
as  a  consultant  to  the  protection  and  advocacy  agencies  in  these  States, 
developing  training  sessions  for  advocates,  obtaining/developing  writ- 
ten material  on  disabilities  law  issues,  providing  input  on  individiial 
cases.  I  am  thus  aware  of  the  resources  available  to  these  agencies, 
and — at  least  in  this  region — ^can  speak  with  some  authority  regarding 
a  P.  &  A.'s  ability  to  handle  the  tvpe  of  lawsuit  which  is  the  focus  of 
S.  1,0. 

I  have  been  asked  to  direct  my  comments  to  the  resolution  of  the 
National  Association  of  Attorneys  General  regarding  S.  10.  The  res- 
olution states : 

There  are  now  in  place  at  the  State  level  federally  funded  advocacy  units  and 
agencies  to  deal  with  the  special  problems  and  rights  of  many  institutionalized 
persons  by  means  of  litigation  *  *  *  and  the  efforts  *  *  *  should  not  be 
duplicated. 

This  presumes  that  protection  and  advocacy  agencies  have  the  capa- 
city to  handle  a  class  action  suit  in  an  institutional  setting.  This  is  not 
true  for  the  bulk  of  the  States  in  region  YIII.  I  suspect  that  it  is  no 
different  in  other  regions. 

Initially,  consider  the  financial  situation.  Federal  law  mandates  that 
any  existing  protection  and  advocacy  agency  will  receive  at  least 
$20,000  a  year.  Some  of  the  more  populous  States  receive  a  good  deal 
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more.  Some  States  have  been  able  to  supplement  this  allotment  with 
other  Federal  funds;  some  have  obtained  additional  money  from  State 
developmental  disabilities  councils,  or  private  foimdations;  some  have 
not.  The  State  of  South  Dakota  has  exactly  $20,000  for  fiscal  year 
1979 — to  pay  for  a  project  director,  secretarial  help,  rent,  equipment/ 
supplies,  travel,  phones,  etc.  It  doesn't  stretch  very  far. 

Consider  also  the  nonlitigative  functions  which  a  P.  &  A.  performs. 
These  agencies  were  created  without  any  fanfare  or  publicity,  many 
of  them  are  less  than  2  years  old.  Therefore,  the  agency  must  first  in- 
form advocates,  service  providers  and  the  developmentally  disabled 
themselves  that  the  agency  is  in  existence,  and  can  perform  certain 
advocacy  related  functions.  This  is  termed  outreach,  and  is  crucial. 
It  involves  speeches/programs  at  various  consumer/professional  or- 
ganizations, radio/TV  exposure,  the  development  of  brochures  listing 
the  services  that  the  P.  &  A.  provides.  This  work  is  complicated  by  the 
geography  of  region  VIII.  For  example,  one  must  drive  224  miles  east 
from  Helena — where  the  INIontana  P.  &  A.  is  located — to  reach  Bill- 
ings, a  major  city  in  the  State.  One  can  drive  a  good  deal  further  in 
this  direction  and  still  be  within  Montana.  It  is  230  miles  in  nearly 
the  opposite  direction  to  Kalispell,  Mont.  The  time  and  expense  for 
any  outreach  program  is  considerable. 

Development  of  legal  rights  training  sessions  is  an  agency  function 
related  to  outreach  with  which  I  am  very  closely  involved.  For  exam- 
ple, the  P.  &  A.  may  speak  to  a  parent  group  regarding  the  extensive 
rights  granted  in  special  education  law.  Lay  advocates,  professionals, 
and  the  disabled  themselves  are  recipients  of  similar  sessions.  As  wath 
outreach,  the  immense  distances  in  region  VIII  complicate  matters 
considerably. 

Many  P.  &  A.'s  are  involved  with  legislative  advocacy — the  drafting 
of  model  legislation  and  lobbying  for  its  passage.  There  is  also  case 
advocacy  on  an  individual  basis.  A  P.  &  A.  may  represent  a  disabled 
child  seeking  an  appropriate  education ;  a  disabled  person  seeking  pub- 
lic assistance  or  services  in  the  least  restrictive  environment.  Western 
geography  compounds  this,  too;  when  a  staff  worker  must  travel  4 
to  8  hours  one  way  to  interview  a  client,  or  examine  a  file,  the  ability  to 
handle  any  case  load  diminishes  greatly. 

Consider  now,  in  light  of  limited  financial  resources,  the  P.  &  A. 
staff  in  region  VII.  Two  of  the  States  have  one  individual — not  a 
lawyer — plus  clerical  help  as  the  entire  agency.  One  States  has  a 
director  and  part-time  attorney  as  staff.  In  two  States  a  lawyer  repre- 
sents the  entire  staff,  besides  clerical.  In  Colorado  there  are  two  at- 
torneys on  staff.  Does  this  represent  adequate  staff  to  undertake  a 
class  action  suit  and  perform  some  of  the  functions  mentioned  above  ? 
Could  P.  &  A.  undertake  a  class  action  suit  without  regard  to  its  other 
functions?  Even  assuming  that  the  attorney  or  staff  has  the  ability  to 
handle  such  complex  litigation  involving  lengthy  discovery,  plead- 
ings, and  time  in  trial,  should  they  tie  themselves  un  in  a  suit  that  mnv 
drag  on  for  years,  leaving  other  concerns  unattended  ?  The  cost  of  a 
class  action  institution  suit  is  considerable.  I  have  been  told  that  it 
takes  the  equivalent  of  a  year  of  an  attorney's  time,  or  more,  as  well 
as  thousands  of  dollars  in  "costs" — depositions,  investigations,  et 
cetera.  I  am  sure  that  other  witnesses  can  provide  more  accurate  in- 
formation on  the  cost  factor.  The  point  is  that  protection  and  advocacy 
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agencies  generally  lack  the  financial  and  legal  resources  to  conduct  the 
type  of  litigation  which  this  bill  contemplates. 

There  are  those  who  might  argue  that  the  increased  minimum  fund- 
ing for  P.  &  A.'s — scheduled  at  $50,000  a  year — would  end  the  prob- 
lem. I  would  disagree ;  $50,000  may  go  further  than  $20,000,  but  not 
far  enough. 

I  cite  as  an  example  the  State  of  Montana,  The  fiscal  year  1979 
budget  for  the  protection  and  advocacy  agency  is  for  $29,200 — entirely 
obligated  for  the  salary  of  an  executive  director,  administrative  aide, 
and  part-time  attorney.  In  truth,  the  yearly  salary  requirements  are 
more  than  $35,000  for  these  people — not  an  unreasonable  amount.  The 
nonpersonnel  costs — travel,  rent,  phones,  supplies,  legal  and  nonlegal 
contract  work,  and  so  forth — are  estimated  at  between  $11,000  and 
$12,000  for  the  year.  Thus,  the  P.  &  A.  costs  will  be  somewhere  between 
$45,000  and  $50,000  for  fiscal  year  1979;  unless  appropriations  are 
forthcoming  under  the  new  law,  or  alternative  funding  sources  are 
discovered,  this  agency  will  run  out  of  funds  before  the  end  of  the 
fiscal  year.  As  tliat  agency's  director  told  me,  they  need  a  $50,000  allot- 
ment just  to  break  even.  Note  this  is  only  one  half-time  staff  lawyer. 

Consider  other  factors,  while  ostensibly  independent  of  the  State, 
the  protection  and  advocacy  agency  is  nonetheless  tied  to  it.  The  State 
represents  a  potential  source  of  funds,  the  State  also  provides  many 
of  the  services  which  are  the  subject  of  case  advocacy.  Dollars  and 
services  are  obtained  much  more  easily  if  a  good  relationship  exists 
between  the  P.  &  A.  and  State/local  government.  What  will  that  re- 
lationship be  if  the  State  is  a  defendant  in  a  class  action  suit? 

Note  also  that  P.  &  A.'s  are  mandated  only  to  insure  receipt  of  funds 
under  the  developmental  disabilities  law.  There  is  nothing  to  prevent 
a  State  from  killing  a  P.  &  A.,  if  it  is  willing  to  lose  those  funds. 

Consider  the  scope  of  this  proposed  law  and  compare  it  to  the  juris- 
diction of  a  protection  and  advocacy  agency.  S.  10  speaks  to  institu- 
tions. P.  &  A.'s  are  mandated  to  work  for  the  developmentally  disabled. 
Initially  this  phrase  included  individuals  in  the  following  categories : 
Mental  retardation,  epilepsy,  cerebral  palsy,  autism.  In  1978  this  defini- 
tion was  altered.  It  is  now  functional,  not  categorical,  dependent  upon 
impairments  in  some  of  what  are  tenued  "major  life  activities.''  It 
can  be  argued  that  some  patients  in  institutions  for  the  mentally  ill 
are  developmentally  disabled,  many  clearly  are  not.  If  S.  10  does  not 
become  law.  what  agencies  can  even  arauably  litiijate  on  behalf  of 
the  nondevelopmentally  disabled  mentally  ill,  or  prisoners? 

The  attorneys'  general  resolution  also  mentions  the  existing  legal 
remedies  under  42  U.S.C.  1983.  This  is  indeed  a  mechanism  for  redress 
of  institutional  abuses.  But  to  sue  under  this  law  one  requires  stand- 
ing; that  is,  an  interest  in  the  action.  Obviously  an  abused  institu- 
tional resident  would  possess  standing  per  se.  Rut  ?  P.  &  A.  would  not. 
nor  would  any  private  or  public  interest  attorney.  Authorization  to 
sue  would  have  to  be  obtained  from  the  institutional  residents.  How- 
ever, due  to  age  or  severe  disability  these  people  are  often  legallv 
incompetent,  and  thus  unable  to  authorize  legal  action  in  their  behalf. 
In  such  cases  authorization  must  come  from  a  parent/legal  guardian. 

Consider  such  an  individual's  situation.  It  is  not  an  easy  one. 
They  become  plaintiffs  against  their  own  State.  Their  reputation  in 
the  community,  especially  in  rural  States — where  everyone  tends  to 
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know  everyone — is  in  jeopardy.  There  is  the  not  totally  remote  pos- 
sibility of  countersuit  by  staff  members  of  the  institution  for  defama- 
tion. There  is  the  possibility  of  retribution  against  their  child  in  the 
institution.  In  short,  the  pressures  on  such  an  individual  are  great. 
This  would  not  be  a  concern  under  S.  10,  as  standing  would  be  granted 
automatically  to  the  Department  of  Justice. 

Consider  also  the  narrow  scope  of  the  proposed  law.  It  only  au- 
thorizes action  in  the  event  of  "flagrant  conditions,"  "pursuant  to  a 
pattern  or  practice,"  not  in  individual  cases,  not  in  the  event  of 
simple  negligence.  The  Department  would  be  intervening  infrequently 
in  the  affairs  of  States.  These  abuses  do  not  exist  in  every  institution, 
or  every  State,  but  they  do  exist. 

In  this  day  and  age,  people  are  beaten  in  institutions.  They  are 
subject  to  treatment  that  would  shock  even  the  most  hardened  con- 
science. Eight  now,  in  my  region,  there  is  a  "reasonable  cause" — such> 
as  would  permit  involvement  by  the  Department  of  Justice  under 
the  proposed  law — of  such  occurrences.  This  will  no  doubt  continue 
until  someone  obtains  redress  in  the  form  of  a  judicial  mandate  for 
humane  treatment.  The  Department  of  Justice  has  the  expertise  to 
do  this.  P.  &  A.'s  often  do  not.  It  is  that  simple.  If  the  bill  does  not 
become  law,  the  P.  &  A.  will  be  hard  pressed  to  deal  with  this  situa- 
tion. The  attorneys  general  would  appoint  a  commission  to  study  the 
problem.  How  many  months  or  years  and  how  much  abuse  before  said 
commission  would  provide  an  answer?  You  said  it  well,  Mr.  Chair- 
man, we  must  insure  that  "our  most  helpless  of  citizens  live  free  from 
fear  and  with  the  dignity  due  them  by  virtue  of  their  humanity." 
S.  10  would  be  a  large  step  in  this  direction.  I  cannot  urge  its  passage 
too  strongly. 

Senator  Bath.  My  thanks  to  all  four  of  you  gentlemen.  Your  state- 
ments, of  course,  will  be  put  in  the  record.  You  did  a  good  job  of 
highlighting  them. 

Perhaps  it  is  important,  at  least  for  those  who  have  not  yet  had  a 
chance  to  read  your  whole  statements,  to  zero  in  on  three  or  four 
points  that  I  don't  believe  have  been  made  completely  clear,  or  at 
least  I  think  they  bear  emphasizing  once  again,  though  they  have 
been  touched  on. 

One  of  the  facts  that  I  think  is  oftentimes  overlooked  when  one 
looks  at  the  responsibility  in  this  particular  subcommittee  is  the  fact 
that  this  committee,  more  than  any  other  in  Congress,  is  charged  with 
shepherdino-,  overseeing,  protecting,  holding  up  the  rights  of  citizens 
who  oftentimes  have  no  other  recourse. 

We  in  Congress  try  to  represent  what  our  constituents  want.  That 
is  what  the  representative  system  is  all  about.^  Of  course,  a  critical 
element  of  our  constitutional  structure  is  that  it  contains  in  the  Bill 
of  Rights  and  Constitution  some  safeguards  and  protections  that 
can't  be  taken  away  or  denied  any  individual  by  the  majority. 

Can  you  tell  me  specifically  what  kind  of  American  citizens  you  are 
dealing  with  in  the  protection  and  advocacy  agency?  Who  are  we 
talking  about?  Masses  of  people?  People  on  Main  Street?  Farmers? 
Autoworkers?  Olympic  athletes?  What  we  are  talking  about? 

Mr.  LiEB.  We  are  referring  to  the  developmentally  disabled. 

Senator  Bayr.  Developmentally  disabled  citizens.  Can  you  be  more 
specific  ?  That  is  a  general  term. 
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Mr.  LiEB.  Developmentally  disabled  as  defined— the  definition  has 
recently  changed.  Originally  it  was  a  categorical  definition  which 
included  people  in  the  categories  of  mentally  retarded,  epileptic,  peo- 
ple suffering  from  cerebral  palsy,  and  people  suffering  from  autism. 

In  the  last  session  of  this  Congress,  the  definition  has  changed.  It  now 
is  a  functional  definition.  It  includes  individuals,  I  believe — my  col- 
leagues will  correct  me  if  I  am  wrong,  I  am  sure — who  have  a  sig- 
nificant impairment  resulting  in  a  developmental  period  resulting  in 
impairments  in  three  of  seven  of  what  are  termed  major  life  activities. 
Such  things  as  mobility,  capacity  for  independent  living,  et  cetera. 

Senator  Bayh.  Would  anybody  care  to  add  to  that? 

Mr.  TuRNBULL.  Senator  Bayli,  from  the  point  of  view  of  the  Asso- 
ciation for  Eetarded  Citizens,  we  are  talking  about  215,000  institu- 
tionalized retarded  people ;  many  of  those  who  are  still  in  the  institu- 
tions are  severely  or  profoundly  handicapped. 

Senator  Bayh.  215,000  people  in  the  whole  country? 

Mr.  TuRNBULL.  In  institutions,  of  whom  about  70  percent  are  pro- 
foundly or  severely  retarded.  They  simply  don't  have  the  physical  or 
mental  capability  in  many  cases  to  even  begin  to  understand  that  there 
are  people  who  are  willing  to  help  them  such  as  protection  and  ad- 
vocacy agencies. 

Senator  Bayh.  I  don't  want  to  be  critical  of  someone  who  may  view 
this  legislation  or  purpose  for  being  here  from  a  different  perspective, 
but  in  trying  to  define  what  the  problem  is,  what  our  bill  is  designed  to 
deal  with,  and  the  role  that  your  agency  plays  in  the  communties  and 
the  States  in  the  country,  if  you  are  talking  about  215,000  mentally 
retarded  people  plus  those  in  our  other  population  is  out  of  220  million 
Americans,  you  are  talking  about  a  relatively  small  minority  of  citi- 
zens ;  aren't  you  ? 

Mr.  TuRNBULL.  I  think  you  put  your  finger  on  it  in  saying  that 
the 

Senator  Bayh.  By  the  very  definition  of  the  small  number  of  people 
involved,  there  are  very  few  people  on  Main  Street  that  really  are 
familiar  with  the  problems.  Is  that  correct  ? 

Mr.  TuRNBULi..  That's  right. 

Senator  Bayh.  If  you  take  a  majority  vote  here  on  what  should  be 
done  most  of  the  people  are  totally  unfamiliar  with  the  problem ;  what 
is  the  result? 

Mr.  TuRNBULL.  Majority  process,  which  in  this  case  has  been  proven 
to  lead  to  the  kind  of  abuses  that  Senate  bill  10  and  P.  &  A.  systems 
speak  to. 

Senator  Bayh.  I  don't  want  to  interrupt  you,  but,  unless  somebody 
has  a  real  urge  here  to  further  define  P.  &  A.'s,  let's  talk  about  abuses. 

In  other  words,  we  are  talking  about  a  relatively  small  minority  of 
American  citizens  who  are  being  subjected  to  what  kind  of  abuse? 
Are  we  talking  about  refusal  to  let  them  have  the  right  kind  of  china- 
ware  ?  Kef usal  to  let  them  wear  good  clothes  ?  Refusal  to  let  them  go 
to  schools  and  classrooms  where  the  pupil-teacher  ratio  is  appropriate  ? 
What  are  w^e  talking  about,  what  kinds  of  abuse  you  are  concerned 
about,  what  kind  of  abuses  are  Senator  Hatch,  and  I,  and  the  other 
authors  of  this  bill  concerned  about  ? 

What  is  the  problem  specifically  as  far  as  these  individuals  are  con- 
cerned ?  Lay  it  on  us. 
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Mr  TuRNBULL.  Yes,  sir.  Let  me  give  you  examples. 

In  the  institutions  in  our  State,  which  I  think  are  not  atypical,  we 
are  talking  about  some  understaffing  that  goes  so  far  as  to  have  two 
ward  attendants— health  care  technicians,  we  call  them— on  the  eve- 
nino-  or  afternoon  shift  in  a  ward  that  contains  some  25  or  30  people. 
If  Sne  of  those  attendants  has  to  go  to  the  bathroom  or  takes  a  15- 
minute  coffee  break  or  is  putting  one  of  the  residents  on  a  van  to  be 
taken  someplace  on  the  campus  of  the  institution,  that  leaves  one 
person  to  supervise  some  29  other  people. 

Some  of  those  people  whom  they  are  supervising  are  hyperactive. 
Some  of  them  are  unable  to  change  their  clothes  when  they  soil  them- 

selves. 

In  short,  we  are  talking  about  severe  understaffing  issues. 

Senator  Bayh.  This  understaffing  business  gets  me  into  worrying 
about  whether  we  are  talking  about  budgetary  matters  or  constitu- 
tional rights.  Forgive  me  for  interrupting,  but  what  are  we  talking 

about?  ,  ,  r^       ^  p  ^ 

Mr  TuRNBULL.  We  are  talking  about  abuse.  Senator,  ot  a  natuie 
that,  in  the  institutions,  50  percent  of  the  abuse  cases  are  actually 
reported  to  the  people  who  are  to  receive  the  report.  We  know  that 

because  in  confidence 

Senator  Bayh.  What  happens?  i    ■      • 

Mr.  TuRNBTJLL.  The  cerebral  palsy  mentally  retarded  female  is  gnen 
her  annual  medical  examination.  She  is  nonverbal  and  nonambula- 
tory. They  find  out  she  is  8  months  pregnant, 

Male  residents  are  taught  to  commit  sodomy  upon  command  witli 

each  other.  -^  t       j.        •  i     ^- 

We  are  talking  about  instances  in  which  the  genitalia  of  residents 
have  been  burned  by  matches  or  cigarette  lighters.  We  are  finding 
cases  of  overmedication.  We  are  finding  malnutrition.  We  are  finding 
cases  in  which  the  individualized  treatment  programs  can  t  be  carried 
out  and  you  have  special  educators  who  essentially  turn  into  diapering 

people.  T  •  1 

Commitment  of  minors  occurs  without  any  kind  ot  ]Uflicial  proce- 
dure to  safeguard  their  constitutional  rights,  n   .       .   ^ 

We  are  talking  about  failure  to  have  a  periodic  review  of  the  status 
of  people  in  the  institutions. 

We  are  talking  about  staff  who,  for  various  reasons,  become  very 
hardened  to  situations  and  staffing  conferences  refer  to  "the  family 
rather  than  to  an  individual  family  member  by  name.  It  is  a  matter 
of  depersonalization.  . 

We  are  talking  about  human  rights  committees  at  the  institutions 
that  don't  have  access  to  the  records  in  the  institution  and  are  essen- 
tially powerless,  therefore,  to  make  sure  that  the  rights  of  the  indi- 
viduals in  the  institution  are  safeguarded. 

We  are  talking  about  in-house  residents,  numbering  2  people  for 
1,100  residents;  1  to  every  550. 

We  are  talking  about  adult  semicom]:>etent  residents  who  have  been 
tliere  for  years  and  don't  know  whv  they  are  taking  medication  and 
yet  could 'have  a  perfectly  clear  understanding,  if  they  were  given 
the  chance,  to  say  what  kind  of  medication  they  are  receiving  or 
why  they  are  taking  it. 
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We  are  talking  about  people  who  have  been  convicted  or  suspended 
from  the  practice  of  medicine  in  one  State  because  they  were  involving 
young  boys  in  an  institution  in  pornographic  movies  who  are  hired 
by  another  State. 

Senator  Bayh.  That  actually  happens? 

Mr.  TuRNBULL.  Yes,  sir.  Those  are  the  kind  of  facts  we  are  talk- 
ing about.  We  may  be  talking  about  a  fairly  small  number  of  people. 

In  this  case  I  refer  you  to  the  testimony  on  page  195  from  the  pro- 
ceedings of  last  year.  But  we  are  talking  about  the  kind  of  abuses 
that  simply  are  intolerable. 

In  addition,  I  think  that  these  kinds  of  illustrations,  though  they 
are  pointed,  are  not  unusual.  I  have  been  talking  from  my  experience, 
as  counsel,  trainer,  teacher,  professor,  and  member  of  the  human 
rights  committee  of  one  of  the  four  institutions  for  the  mentally  re- 
tarded in  North  Carolina.  Tliese  situations  generalize  to  the  other 
three. 

In  addition,  I  worked  witli  the  mental  health  and  psychiatric  hos- 
pitals in  the  State  and  I  would  say  that  these  conditions  generalize 
there  as  well. 

Senator  Bayh.  Would  anybody  care  to  be  more  descriptive  or  add 
a  furtlier  definition  of  the  problem  confronting  these  people? 

Mr.  SiLBERBERG.  Senator  Bayh,  I  represented  a  boy,  at  the  request 
of  his  mother,  whose  name  was  Mike.  It  doesn't  matter.  He  was  8 
years  old.  Due  to  a  family  situation,  they  could  no  longer  care  for 
him  at  home.  He  was  moderately  retarded.  He  was  completely  ambu- 
latory. And  he  could  talk  wlien  he  entered  the  institution. 

When  I  got — when  the  mother  called  me,  at  that  time  the  boy  had 
been  in  the  institution  6  months.  Now,  previous  to  being  in  the  insti- 
tution, the  boy  had  never  had  a  scar.  In  that  6-month  period  he  had 
been  scarred  18  times. 

Let  me  tell  you  some  of  the  instances  how  he  was  scarred.  Because 
of  lack  of  staffing,  all  right? 

He  was  pushed  by  another  inmate  into  a  cart  which  was  to  hold 
diapers,  because  they  don't — the  people  in  the  ward  had  lost,  some 
of  them  who  had  it  before,  lost  the  ability  to  control  their  bowels. 
These  are  all  small  children. 

That  cart  had  been  sitting  there  for  something  like  6  hours.  It 
shouldn't  have  been  there.  It  had  sharp  edjjes.  But  you  don't  put  that 
type  of  cart  on  a  ward  with  80  small  children  ranging  from  age  6 
to  9. 

The  boy  had  had  an  infection  of  his  eyes.  He  had  been  taken  to  Uni- 
versity of  Maryland  Hospital  where  the  proper  treatment  had  been 
prescribed.  He  was  supposed  to  get  drops  administered  to  those  eyes 
periodically.  He  was  taken  back  on  an  emergency  basis  and  had  lost 
most  of  the  sight  of  one  of  those  eyes  because  the  medication  hadn't 
been  administered. 

In  other  instances  we  had  people  who  were,  when  they  went  into 
the  institution,  were  ambulatory,  but  they  had  been  restrained  for  so 
long  that  they  had  lost  the  mobility  of  their  legs  and  arms. 

I  brought  a  boy  to  an  institution  because  he  had  become  hyperactive. 
The  thing  that  he  did  was  banging  his  head  against  the  wall.  His 
parents  had  put  a  motorcvcle  helmet  on  to  control  him  for  a  few  days 
while  we  tried  to  set  him  in  the  institution.  We  took  him  to  Rosewood. 
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The  room  they  suggested  to  the  parents  they  would  put  the  boy  in 
was  a  cement  block  room  and  they  also  said  they  were  going  to  take 
the  helmet  off  which  meant  the  boy  would  probably  beat  his  brams 
out  against  the  wall. 

At  that  point  the  mother  and  father,  though  they  had  no  way  ot 
coping  with  this  child,  took  him  home  rather  than  put  him  m  the  care 
of  the  health  officials  of  the  State  of  Maryland. 

These  are  just  a  few  personal  instances. 

Senator  Bath.  Do  you  have  examples  where  people  have  been 

killed?  ,  ^       , 

Mr.  SiLBERBERG.  Sure.  In  Massachusetts  a  boy  was  taken  by  a  couple 
of  attendants  and  left  in  a  room  overnight.  He  managed  to  crawl 
through  one  of  the  frames  of  the  window.  All  right?  He  got  out  there 
in  the  night  and  got  wedged  in  there.  The  temperature  was  below 
freezing.  They  found  him  the  next  morning.  He  was  dead. 

That  is  abuse.  You  lock  somebody  in  a  room  who  doesn't  understand 
what  is  happening  to  him;  he  tries  to  get  out;  and  he  dies  from 
exposure. 

Mr.  TuRNBULL.  We  have  a  similar  case  in  which  a  lady  wandered 
off  her  ward,  not  adequately  supervised,  and  drowned  in  the  creek  on 
campus.  . 

Mr.  Friedman.  In  one  of  the  first  cases  I  was  involved  m,  Senator, 
the  Wyaft  case  in  Alabama.  In  the  course  of  the  trial— and  the  Justice 
Department  did  participate  in  that  case  in  a  major  way— evidence  of 
a  number  of  negligent  homicides  was  brought  out. 

I  think  the  point  has  been  made,  but  to  nail  it  down.  This  is  the 
connection  with  miderstaffin.o-.  At  an  institution  like  Partlow  State 
School  for  the  mentally  retarded,  when  there  is  an  incredible  deficit  of 
professional  and  nonprofessional  and  paraprofessional  staff,  enormous 
problems  of  supervision  arise. 

At  Partlow  moderately  retarded  residents  were  given  responsibility 
for  caring  for  and  supervising  profoundly  and  severely  retarded  resi- 
dents because  there  simply  weren't  enough  attendants,  let  alone  nurses 
or  psychologists  to  supervise.  What  we  found  was  a  car-wash-style 
automated  bathing  procedure.  A  moderately  retarded  resident  who 
was  supposed  to  be  supervising  put  a  garden-type  hose  up  the  rectum 
of  a  severely  retarded  resident,  causing  the  death  of  that^  resident. 
Because  there  weren't  any  attendants  guarding  the  nurse's  station, 
another  resident  broke  into'  the  medicine  cabinet  and  ate  enough  dif- 
ferent kinds  of  major  tranquilizers  to  kill  himself. 

A  third  died  of  third-degree  burns  from  scalding  because  they 
didn't  have  the  janitorial  staff  to  check  the  temperature  coming  out 
of  the  hot  water  facets. 

I  could  go  on  and  on  Avith  these  kinds  of  examples.  _ 

Senator  Bayh.  I  think  you  make  a  case  here.  We  are  not  talking 
about  convenience  or  the  minimal  kind  of  lack  of  accommodation  we 
misht  be  antagonized  about  if  we  were  confronting  it  out  on  the 
street  or  in  our  own  home.  We  are  talking  about  really  life  and  death 
matters.  But  in  looking  at  all  the  testimony— the  most  tragic— it  is 
hard  to  allocate  priorities  on  tragedy  here— is  what  is  happening  m 
some  cases  where  you  take  mentally  retarded  children  who  have  prob- 
lems, some  of  whom  could  be  functional  or  could  become  self -sufficient, 
but  when  given  the  kind  of  abuse  we  are  talking  about— the  drug- 
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ging— I  should  say  sedating  kind  of  drugging— the  physical 
restraint — instead  of  getting  better,  these  people  disintegrate  into 
vegetables  instead  of  human  beings. 

Not  only  is  that  a  tragedy,  but  it  increases  the  problems  that  must 
be  incurred  by  those  caring  for  them. 

Let  me  try  to  summarize  what  I  gather  you  are  trying  to  convey 
from  reading  statements  and  what  you  have  said  here. 

Contrary  to  the  assertion  by  the  National  Attorneys  General  that 
P.  &  A.'s  are  one  of  the  agencies  who  can  do  the  job  and  don't  need 
a  bill  like  this,  is  it  fair  to  say  the  major  thrust  of  P.  &  A.'s  is  to  deal 
with  individual  problems  and  that  you  don't  have  the  resources  and 
capacity  to  get  involved  in  some  of  the  major  kinds  of  class  action 
suits  that  would  be  covered  by  this  legislation? 
First  of  all,  you  don't  have  the  resources  to  do  it. 
Second,  if  you  did,  you  would  totally  be  unable  to  handle  the  specific 
vesponsibilities  you  now  have. 
Mr.  SiLBERBERG.  That's  correct. 

Mr.  Friedman.  I  think  it  is  important,  in  keeping  this  in  perspec- 
tive, to  note  two  things. 

First,  the  P.  &  A.'s  are  responsible  for  helping  all  developmentally 
disabled  persons  find  better  services  and  enjoy  their  rights.  Their 
responsibilities  extend  to  a  much  larger  population;  not  just  the  200,- 
000  mentally  retarded  persons  who  are  institutionalized,  but  the 
millions  of  mentally  retarded  people  in  the  country. 

Current  definitions  suggest  that  about  3  percent  of  our  total  popula- 
tion is  mentally  retarded,  to  one  degree  or  another.  There  are  different 
gradations  of  retardation.  In  addition,  the  P.  &  A.'s  must  advocate  for 
persons  with  autistic  epilepsy,  cerebral  palsy,  and  other  develop- 
niental  disablities.  Thus,  the  P.  &  A.'s  are  responsible  for  protecting 
rights  and  assuring  better  quality  services  for  a  very  large  population, 
not  the  smaller,  especially  vulnerable  institutionalized  population  we 
have  been  discussing  today. 

Second,  the  P.  &  A.'s  by  definition  don't  have  any  responsibility  for 
protecting  the  rights  of  abused  and  neglected  groups  that  the  bill  we 
are  discussing  today  would  allow  Justice  to  protect.  I'm  speaking  of 
mentally  ill  people,  prisoners,  and  children  who  don't  fit  the  technical 
definition  of  developmentally  disabled,  but  who  have  been  confined  to 
institutions. 

Senator  Bayii.  I  understand. 

Could  you  elaborate  briefly — one  or  two  of  you  mentioned  some- 
thing about  the  political  problems  that  the  P.  &"A.'s  have  that  Avould 
make  it  very  difficult  for  them  to  get  involved  in  this  kind  of  litigants' 
role  against  State  institutions.  Could  you  fill  us  in  on  exactlv  what  vou 
mean  by  that  ? 

Mr.  Stlberberg.  Many  of  the  State  P.  &  A.'s  systems  are  actuallv 
under  the  control  of  the  Governor  of  the  State.  They  were  set  up  by 
the  Governor.  He  appoints  the  members  of  their  board  of  directors. 

In  some  cases  they  ^et  their  funding  through  the  executive  branch 
of  the  State,  which  they  are  expected  to  advocate  against.  That  puts 
them  in  a  very  vulnerable  position  from  a  political  point  of  view. 

Theoretically,  if  a  Governor  didn't  like  what  was  happening,  what 
a  P.  &  A.  system  was  doing,  he  could  shift  to  another  group  or  com- 
pletely defund  it  for  a  period  of  time. 
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These  are  the  type  of  abuses  which  could  occur.  I  am  not  saying  they 
would,  but  they  could. 

Mr.  TuRNBULL.  One  other  potential  would  be  that  if  the  Governor, 
or  whoever  didn't  think  that  he  was  satisfied  that  his  P.  &  A.  might 
be  doing  too  good  a  job,  could,  through  some  personnel  practices, 
assure  that  there  are  less  able  people  filling  those  positions. 

Senator  Bayh.  One  last  question. 

Mr.  LiEB.  Mr.  Chairman,  may  I  add  a  point?  I  would  like  to  add 
that  the  protection  and  advocacy  agencies  are  mandated  only  to  insure 
receipt  of  certain  Federal  funds.  There  is  nothing  to  prevent  a  Gover- 
nor from  not  allowing  a  protection  and  advocacy  agency  to  exist  if 
the  Governor  is  willing  to  lose  that  Federal  funding. 

That  is  an  option  that  is  open  to  him.  He  may  not  choose  it,  but  it 
is  an  option  available. 

Senator  Bayh.  One  last  question.  A  question  I  ask  myself :  Is  there 
really  another  way  of  doing  this  witliout  getting  the  Federal  Govern- 
ment involved  ? 

Of  course,  we  restructured  the  bill  as  it  was  originally  drafted  to 
try  to  put  the  emphasis  on  State  actions  and  try  to  make  certain  the 
States  had  a  chance  to  deal  with  the  problem  first. 

Just  to  get  an  idea  of  some  of  the  salutary,  if  any,  benefits  that  might 
accrue  absent  final  consummation  of  the  judicial  process,  Mr.  Turn- 
bull,  you  had  that  experience  in  North  Carolina.  Could  you  give  us 
a  run  down  what  happened  after  the  suit  was  filed  ? 

Mr.  TuRNBULL.  Senator  Bayh,  what  happened  after  the  suit  was 
filed  is  that  essentially  the  State  found  itself  in  the  position  of  a  tennis 
ball  at  the  Forest  Hills  National  Finals  being  beaten  from  one  court 
into  the  other. 

By  that  I  mean  that  the  general  assembly  would  meet  and  do  some- 
thing. Then  the  Department  of  Justice  would  say— or  the  plaintiffs  in 
this  case,  which  included  the  Association  for  Retarded  Citizens — 
would  say  that  is  a  step,  but  still  not  sufficient.  Return  to  the  general 
assembly  for  more. 

We  had  this  back  and  forth  activity  for  several  years.  The  upshot 
was  that  in  1978  the  case  was  settled  by  a  consent  decree. 

The  only  aspect  of  the  case  that  went  to  trial  was  on  the  involuntary 
sterilization  statute. 

During  the  back  and  forth  tennis  match  the  following  resulted— 
and  I  think  it  is  attributable,  if  not  solely,  at  least  in  main  part  to 
the  fact  that  we  had  a  very  active  lawsuit. 

The  appropriations  for  the  State  institutions  were  increased  by  the 
general  assembly.  The  staffing  for  tliese  institutions  was  increased.  The 
number  of  beds  in  those  institutions  that  were  certified  for  ICFMR 
purposes  increased  rather  dramatically. 

In  one  institution  in  the  State  now  it  is  100  percent  ICFMR  beds. 

There  were,  as  well,  increased  appropriations  and  staff  for  area  and 
local  mental  health  and  mental  retardation  programs. 

There  were  increased  appropriations  for  special  education  purposes. 

The  State  took  two  steps  forward  in  making  a  change  in  its  Equal 
Educational  Opportunities  Act  and  made  sure  that  that  legislation 
applied  to  people  in  the  institutions  under  the  control  of  the  Depart- 
ment of  Human  Resources  and  to  people  in  the  penal  facilities  under 
the  control  of  the  Department  of  Corrections. 
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Finally,  when  the  decree  was  finally  entered,  there  was  a  provision 
in  the  right-to-education  aspect  of  it  that  required  the  State  to  fund 
the  Association  for  Ketarded  Citizens  to  do  independent  monitoring 
of  the  right-to-education  issues  and  on  the  right-to-treatment  side  a 
supplemental  appropriation  of  $10  million  to  top  off  the  consent  decree 
over  and  above  what  was  already  appropriated. 

During  that  period  of  time  the  State  also  moved  forward  by  making 
substantive  law,  for  example,  with  respect  to  the  Patients'  Eights  Act, 
revision  of  our  commitment  standards,  the  right-to-education  law,  and 
the  area  mental  health  programs. 

I  think  that  we  find  in  some  a  very  salutary  procedure,  one  perhaps 
where  somebody  needed  to  be  prodded  to  do  something  a  little  bit  faster 
than  they  might  ordinarily  have  done  it,  but,  nevertheless,  in  which  we 
did  have  a  result  of  the  suit  some  very  progressive  and  very  satisfactory 
J  notion. 

What  we  don't  have  is  assurance  of  a  continuous  procedure  for  insur- 
ing against  the  abuse  that  I  have  described  to  you. 

I  would  also  say  that  the  funding  issue,  though  it  appears  to  be 
important  here,  and,  of  course,  it  was  important  for  our  general  assem- 
bly, is  not  the  only  issue  involved. 

A  great  deal  can  be  done  to  ameliorate  the  abuses  we  have  described 
without  spending  a  great  deal  of  money.  For  example : 

Increased  dietary  supplements  so  you  prevent  malnutrition. 

Proper  screening  of  your  employees  so  that  you  don't  have  people 
who  are  abusive. 

Change  in  the  State  personnel  act  so  you  can  get  rid  of  them  quickly 
after  they  have  been  found  to  be  abusive. 

Those  are  some  examples  of  things  that  can  be  done  without  a  great 
deal  of  cost. 

Finally,  when  the  Federal  money  comes  in  through  the  ICFMR  and 
medicaid  purposes,  we  in  our  State — and  this  is  true  in  other  States- 
tend  to  use  that  money  as  a  supplement  to  our  general  fund. 

In  short,  we  divert  it  from  the  institutions  where  it  properly  ought 
to  be  spent  and  use  it  as  a  supplement  to  our  general  budget. 

That  procedure  can  be  changed  simply  by  executive  order  or  by 
State  legislation  and  would  not  cost  anything. 

Senator  Bayh.  Thank  you  very  much. 

Gentlemen,  I  appreciate  very  much  your  testimony. 

Senator  Thurmond  ? 

Senator  Thurmond.  I  want  to  thank  you  gentlemen  for  coming 
here  and  giving  your  testimony  that  you  have  this  morning. 

I  am  sure  that  the  abuses  that  you  listed  here  have  occurred  some- 
where at  some  time  and  I  might  say  they  are  tragic  and  they  are  hor- 
rible. I  am  fully  of  the  opinion  that  some  of  these  things  are  occurring. 

But  I  still  go  back  to  the  point  that  I  don't  think  it  is  the  primary 
responsibility  of  the  Federal  Government  to  do  this  and  I  feel  that  the 
Federal  Government  can't  do  as  effective  a  job  as  the  States  can  do. 

For  instance,  I  believe  Mr.  Turbull,  I  take  it  you  feel  many  of  the 
abuses  at  State  institutions  could  be  remedied  by  better  education  of 
the  institution  officials.  I  agree  with  that. 

From  what  you  said,  I  would  imply  that. 

Mr.  TuRNBULL.  I  spent  a  lot  of  my  time  trying  to  do  that  kind  of 
training  for  them,  yes.  I  think  we  have  to  recognize  you  can  do  a  lot  of 
training,  but  not  reach  al]  the  kinds  of  problems  you  acknowledge. 


217 

Senator  Thurmond.  These  matters  are  shocking,  but  they  are  not 
just  occurring  in  State  institutions.  The  very  things  you  listed  are 
iiow  occurring  in  Federal  institutions  and  before  the  Federal  Govern- 
ment goes  trying  to  tell  the  States  what  to  do,  they  have  to  clean  up 
their  own  institutions.  Don't  you  think  so  ? 

Mr.  TuRNBULL.  Senator,  I  think  that  is  a  matter  on  which  the  De- 
partment of  Justice  and  executive  agencies  of  the  Federal  Government 
have  more  expertise  and  more  competence  than  I  or  the  Association  f 07' 
Retarded  Citizens. 

I  simply  don't  know. 

Senator  Thurmond.  Until  they  do  clean  up  their  own  institutions 
and  prove  they  have  cleaned  them  up  and  can  do  it  and  do  an  effective 
job,  why  do  you  want  to  project  them  out  into  the  State  institutions? 

Mr.  tuRNBULL.  Because  that  is  where  a  great  deal  of  the  problems 

are. 

Senator  Thurmond.  The  Federal  institutions  have  these  very  abuses 
you  mentioned.  They  occur  there.  They  ought  to  be  corrected.  And 
the  Federal  Government  ought  to  correct  them. 

Now  I  think — you  are  with  the  National  Association  of  Retarded 
Citizens.  That  is  a  national  organization ;  isn't  it  ? 

Mr.  TuRNBULL.  Yes,  sir. 

Senator  Thurmond.  You  have  chapters  in  South  Carolina  and  all 
the  other  States? 

Mr.  TuRNBULL.  That's  right. 

Senator  Thurmond.  I  am  sure  your  members  in  South  Carolina  and 
other  States  could  take  a  leading  part  in  bringing  these  matters  to 
the  forefront,  to  the  officials  of  the  State,  to  the  legislature  of  the  State, 
and  when  you  do,  and  focus  attention  on  it,  expose  it,  you  begin  to  get 
results. 

I  commend  your  association  for  all  it  is  doing.  I  hope  it  can  do  more 
and  get  other  institutions  of  that  kind— sometimes  a  private  organiza- 
tion accomplishes  more  because  it  is  unimpeded,  more  than  a  public 
organization  could  do.  I  want  to  see  these  things  corrected. 

I  think  the  way  to  do  it  is  to  do  it  at  the  State  level.  If  your  organi- 
zation and  others  focus  attention  on  it  and  crystalize  opinion,  which 
you  will  if  you  give  the  proper  attention  to  it,  then  it  will  come  to  the 
"attention  of  the  officials  in  the  State  legisl  atures. 

I  would  like  to  see  the  Governor  appoint  a  commission  of  the  kind 
that  you  probably  want  to  see  the  Federal  Government  do,  appoint  a 
commission  in  each  State  and  let  them  call  in  witnesses  from  all  insti- 
tutions, and  I  believe  if  your  organization  Avould  focus  on  that  with 
the  State  legislature,  you  could  get  that  set  up. 

I  would  be  glad  to'recommend  that  to  my  Governor  and  my  legisla- 
ture, and  I  feel  it  can  be  done  in  the  different  States  of  the  Nation. 

But  I  don't  see  the  need  for  plunging  the  Federal  Government  into 
n  field  where  it  has  not  been  effective  and  hasn't  proved  with  its  own 
institutions  the  results  have  been  obtained. 

Mr.  TuRNBULL.  I  would  like  to  respond  by  saying  first  that  the  As- 
sociation for  Retarded  Citizens  has  been  very  active  in  mobilizing  not 
onlv  the  public  but  political  opinion. 

Nevertheless,  there  are  some  serious  limitations  on  what  they  can 
do  as  individual  litigants.  There  is,  as  I  said  earlier,  the  possibility- 
it  is  a  real  one — of  retaliation,  whether  formal  or  informal. 
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Next  I  would  like  to  say  to  you  that  at  that  time  Justice  Department 
intei'ventioii  iii  the  North  Carolina  suit  proved  to  be  highly  salutory. 

I  would  also  say  that,  as  special  counsel  for  the  State  mental  health 
study  commission  and  as  rejjular  counsel  for  the  Permanent  Legisla- 
tive Commission  on  Children  with  Special  Needs,  it  has  been  my  job  to 
attempt  to  bring  forward  to  those  two  State  agencies  as  well  as  to  the 
connnittees  of  the  house  and  senate  that  I  am  counsel  to  the  kind  of 
testimony  that  would  mobilize  public  opinion  in  North  Carolina. 

It  has  not  been  easy  to  find  people  who  will  come  forward  simply 
because  of  the  potential  for  retaliation.  After  all,  if  there  are  inade- 
quate or  no  community  facilities,  it  is  difficult  to  persuade  a  parent  who 
has  a  child  in  an  institution  that  the  parent  should  try  to  bite  the  hand 
of  that  institution. 

Senator  Thurmond.  Well,  the  Justice  Department  intervened  down 
there  in  North  Carolina,  and  it  did  without  the  benefit  of  this  law, 

Mr.  TuRNBULL.  I  think  that  Mr.  Days  made  the  point  very  well  that 
the  Justice  Department  needs  to  have  some  control  over  what  it  does 
and  over  what  priorities  it  sets. 

It  can  be  invited  in  as  amicus.  It  can  be  asked  in  as  an  intervenor 
by  the  plaintiffs. 

The  bill  is  sufficiently,  I  believe,  protective  with  certifications  that 
the  Attorney  General  must  make  and  sufficiently  allows  the  Depart- 
ment of  Justice  to  marshal  its  own  assets  so  that  we  ought  to  go 
forward  with  this  bill. 

Senator  Tiiurmoxd.  Well,  every  State  in  the  Nation.  I  understand, 
opposed  this  bill.  I  understand  the  Governors  oppose  this  bill. 

I  understand  from  talking  to  my  people  in  South  Carolina  that  the 
people  down  there  are  opposed  to  it.  When  you  get  public  opinion 
that  way,  wouldn't  it  be  better  to  wait  for  the  State  rather  than  have  all 
this  antagonism  in  trying  to  bring  the  Federal  Government  in  on  tliis 
matter? 

That  is  my  judgment.  I  see  you  probably  don't  agree  on  that  so  I  don't 
think  there  is  any  use  in  taking  more  time. 

Rut  I  suggest  to  you  that  you  consider  some  of  tlie  points  that  I  have 
mentioned  here  this  morning. 

Thank  you. 

INfr.  Friedman.  Might  I  comment  on  this  point  ? 

I  understand  what  you  are  saying,  and  I  think  that  attempts  to 
mobilize  public  opinion  are  terribly  important  in  this  area.  But  I  do 
think  there  is  another  aspect  to  tlie  problem  that  I  would  hope  you 
would  consider.  It  has  been  my  experience  working  in  this  area  in- 
tensively for  the  last  8  years  that  there  is  a  very  mixed  public  reaction 
to  mentally  handicapped  and  developmentally  disabled  persons. 

There  are  some  very  healthy,  very  positive  helping  instincts  that 
these  people  stir  up  in  other  people  who  have  to  deal  with  them. 

At  the  same  time,  human  nature  being  what  is  it.  there  is  a  very 
clearly  established,  documentable  pattern  of  discrimination  society 
tends  to  make  people  who  are  different  or  deviant  or  less  intelligent  or 
less  attractive-looking  into  outcasts. 

Asylums  get  created,  often  in  remote  rural  settings,  because  ''normal" 
people,  want  these  different  or  deviant  people  out  of  sight  and  out  of 
mind. 
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And  sometimes  the  public  will  just  turn  its  back  on  the  mentally 
disabled.  I  think  what  is  important  to  keep  in  mind  is  that  there  is 
more  than  just  a  popularity  contest  aspect  to  this. 

When  the  public  i<xnores  these  people  so  severely  that  they  are  liter- 
ally being  beaten  or  abused  or  killed  in  remote  institutions  away  from 
population  centers,  then  I  think  the  Constitution  requires  a  different 
kind  of  approach. 

I  think  what  we  are  talking  about  is  having  available  one  particular 
tool  out  of  a  larger  arsenal  to  handle  those  intractable  situations  of  sys- 
tematic and  gross  abuse  where,  for  some  reason,  things  have  gone  wrong 
and  the  better  instincts  of  individual  people  or  State  populations  or  the 
legislature  are  not  being  expressed  and  haven't  led  naturally  to  the 
changes  that  are  necessary. 

I  wish  this  weren't  the  case,  but  I  know  from  personal  experience 
that  those  situations  exist  and  that,  while  the  public  is  sometimes,  to 
some  degree  aware  of  them,  funds  are  tight  all  over  and  there  always 
seem  to  be  other  priorities  or  more  pressing  needs.  Therefore,  mentally 
handicapped  persons,  who  are  politically  powerless  and  generally  un- 
derrepresented,  are  the  people  who  get  ignored. 

Senator  Thtjrmond.  There  is  not  a  State  in  the  Nation  that  is  not 
in  better  shape  than  the  Federal  Government  financially. 

Mr.  TuRNBTjLL.  We  have  a  balanced  budget  and  tremendous  surplus. 
Does  the  Federal  Government  ? 

We  have  the  opportunity  and  ability  to  do  a  great  deal. 

Senator  Thurmond.  The  Federal  Government  has  a  debt  of  be- 
tween $800  and  $900  billion.  It  is  in  worse  shape  financially  than  any 
State  in  the  Nation,  and  the  States  are  in  better  shape  to  deal  with 
this  problem,  anyway. 

Wliy  do  you  think  the  Federal  Government  is  going  to  do  a  fine  job 
when  it  has  done  nothing  or  very  little  to  accomplish  results  with  its 
own  institutions  ? 

In  other  words,  let  them  prove  they  can  do  something  with  their 
own  institutions  before  saying  go  out  in  the  States  and  do  a  job. 

I  have  the  utmost  sympathv  for  hnndioapned  people.  I  have  al- 
ways been  a  strong  supporter  of  vocational  education  and  vocational 
rehabilitation  education.  This  rehabilitation  education  has  been  a 
great  program.  It  has  taken  people  who  are  handicapped,  who  can't 
walk  or  some  who  can't  talk  and  various  kinds  of  handicaps. 

It  has  done  a  fine  job  in  South  Carolina.  I  promoted  it.  T\Tien  I  was 
Governor,  I  promoted  it.  In  the  Senate  I  promoted  it.  I  know  a  good 
deal  about  these  handicapped  people.  Mv  wife  instituted  a  visit  to  the 
zoo  down  there  for  handicapped  people  once  a  year.  I  guess  every 
year  when  that  day  comes,  there  must  be  5,000  or  more  people  coming 
there  who  are  handicapped.  Some  can  hardly  walk.  Some  can't  see. 
They  are  handicapped  in  various  ways.  But  I  still  say  that  the  best 
results  oucrht  to  come  from  the  States. 

In  the  first  place,  the  Federal  Government  is  less  financially  able 
to  do  it,  as  I  stated,  in  proportion  to  the  States  because  of  its  tremen- 
dous obligations.  And  the  settlement  now  to  balance  the  budofet — next 
is  they  have  not  proven  with  their  own  institutions  that  they  are  any 
more  capable  of  doing  this  than  the  States  are. 
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Next  I  think  it  is  primarily  a  State  problem.  There  will  be  more 
work  to  do,  I  know,  but  you  have  to  centralize  and  try  to  focus  public 
opinion  on  this  problem. 

I  believe  it  can  be  done  that  way  and  I  think  in  the  end  it  will  be 
better  and  there  will  be  a  better  feeling  between  the  States  and  the 
Federal  Government  and  less  anger  and  less  feeling  if  that  policy  is 
followed. 

Thank  you  very  much  for  coming  today. 

Senator  Bath.  Thank  you.  Senator  Thurmond.  I  know  how  busy 
you  are.  I  appreciate  your  taking  the  time  to  be  with  us  this  morning. 

Gentlemen,  again  we  appreciate  your  inconveniencing  yourselves  to 
let  us  have  the  benefit  of  the  experience  you  had.  Some  of  us  who  are 
concerned  about  dealing  with  this  problem  from  a  legal,  Constitution 
standpoint,  as  sympathetic  as  we  may  be  to  the  problem,  don't  have 
the  practical  and  field  experience  that  sort  of  puts  life,  flesh  and  bones 
on  the  legislative  issues.  You  have  been  very  helpful. 

Thank  you  very  much. 

[^Vhereupon,  at  12 :50  p.m.,  the  hearing  was  adjourned.] 
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WEDNESDAY,  MARCH  28,  1979 

U.S.  Senate, 
Subcommittee  on  the  Constitution 

OF  the  Committee  on  the  Judiciary, 

Washington^  D.C. 
The  subcommittee  met  at  9 :45  a.m.  in  room  1114  of  the  Dirksen 
Senate  Office  Building. 

Present :  Senators  Bayh,  Thurmond,  and  Simpson. 
Also  present :  Senator  Morgan. 

Staff  present:  Tom  Parry,  chief  minority  counsel;  Stephen  Mark- 
man,  minority  counsel. 

Senator  Thurmond.  The  committee  will  come  to  order. 
Today  we  are  considering  bill  S.  10  to  authorize  the  actions  for  re- 
dress in  cases  involving  deprivations  of  rights  of  institutionalized 
persons  secured  or  protected  by  the  constitutional  laws  of  the  United 
States. 

Senator  Morgan  is  sitting  with  us  this  morning.  We  are  glad  to  have 
him  with  us.  I  believe  you  had  an  opening  statement,  didn't  you, 
Senator? 

OPENING  STATEMENT  OF  HON.  EGBERT  MORGAN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  NORTH  CAROLINA 

Senator  Morgan.  Thank  you  very  much,  Mr.  Chairman.  I  have  one. 
I  am  very  much  interested  in  this  bill.  I  was  last  year. 

Mr.  Chairman,  I  thank  you  for  holding  these  2  days  of  hearings  and 
allowing  the  opportunity  to  participate  in  them.  Your  willingness  to 
explore  the  concerns  that  I  and  others  have  raised  with  regard  to  S. 
10  is  commendable  and  appreciated. 

As  you  know,  I  have  opposed  S.  10  to  date  because  I  have  serious  con- 
cerns about  both  the  propriety  and  the  impact  of  gi'anting  the  At- 
torney General  the  power  to  initiate  civil  suits  against  States  in  this 
area.  Certainly,  I  am  not  condoning  any  of  the  abuses  that  have  been 
used  to  justify  this  bill.  However,  with  the  limits  dictated  by  the  reality 
of  limited  financial  resources,  I  believe  that  States  are  dealing  with 
these  issues  as  best  they  can.  Problems  remain,  to  be  sure,  but  frankly,, 
my  years  of  experience  as  an  attorney,  both  in  private  practice  and  a 
attorney  general  for  the  State  of  North  Carolina,  lead  me  to  ques- 
tion whether  litigation  is,  except  in  rare  circumstances,  a  useful  means 
of  settling  cases  dealing  with  the  quality  and  types  of  care  provided  in 
a  State  institution. 

I  shall  not  discuss  my  specific  concerns  about  this  legislation  at  this 
time,  for  I  believe  these  will  be  thoroughly  covered  by  others  over  the 
next  2  days.  These  concerns,  however,  do  focus  on  three  basic  areas : 

1.  The  scope  of  the  authority  to  be  granted  the  Justice  Department. 
We  need  to  determine  exactly  under  what  conditions  the  Justice  De- 
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partment  will  initiate  and  intervene  in  suits  against  State  govern- 
ments, what  they  will  be  trying  to  obtain,  and  under  what  conditions 
they  will  withdraw  from  a  suit.  To  say  that  such  questions  need  to 
be  left  to  the  courts  to  decide  is,  in  my  opinion,  an  intolerable  abdica- 
tion of  legislative  authority.  I  would  also  note,  in  this  regard,  that 
last  year  when  S.  10  was  known  as  S.  1393,  I  was  repeatedly  assured 
that  this  bill  only  applied  to  the  conditions  of  confinement.  Yet,  on 
February  9  of  this  year,  the  following  exchange  took  place  before  this 
very  subcommittee: 

Mr.  Hatch.  Now,  as  I  understand  your  earlier  statement,  you  are  convinced 
the  State  commitment  statutes  tliemselves  can  be  the  subject  of  negotiation  and 
litigation  under  ttiis  bill. 

Mr.  Days.  Yes. 

Mr.  Hatch.  You  feel  the  bill  is  broadly  enough  drafted  to  do  that. 

Mr.  Days.  Yes. 

Assuming  that  the  assurance  given  to  me  last  year  was  provided  in 
,good  faith,  one  can  only  conclude  that  the  bill  is  too  vaguely  drafted 
since  Mr.  Days  is  interpreting  it  so  diiferently.  I  do  not  see  how  we 
can  prevent  the  Justice  Department  from  abusing  its  newly  granted 
■authority,  assuming  S.  10  is  passed,  unless  every  last,  little  situation 
that  might  come  up  is  specifically  dealt  with  in  the  law.  I  say  this 
ibased  on  my  experiences  with  the  Justice  Department,  as  well  as  those 
by  dedicated  and  sensitive  officials,  some  of  whom  we  will  be  hearing 
from,  in  other  States. 

2.  Second,  we  need  to  look  at  the  activities  undertaken  by  other 
Federal  agencies,  primarily  HEW,  which  are  promoting  the  same 
goals.  We  should  determine  if  these  activities  are  working,  and  if 
not,  why  not,  and  we  should  look  at  solutions  that  avoid  litigation.  If 
the  money  the  Justice  Department  wants  so  badly  to  spend  on  litiga- 
tion were  spent  on  providing  assistance  to  the  States,  I  suspect  a  lot 
more  would  get  accomplished. 

3.  Finally,  we  need  to  examine  the  real  cost  of  this  legislation  to  the 
taxpayer.  Passing  this  bill  will  lead  to  an  intolerable  situation  where 
the  taxpayer  is  paying  for  the  costs  incurred  by  both  the  plaintiffs  and 
the  defendants,  the  operating  costs  of  the  litigation,  and  the  solution. 
The  cost  of  the  solution,  whatever  that  might  be,  will  be  coming  out 
of  already  hard-pressed  State  budgets,  which  in  most  States  are  re- 
quired to  be  in  balance.  To  press  for  the  highest  quality  of  treatment 
possible,  as  the  Justice  Department  does,  is  to  usurp  legislative  func- 
tions from  the  State  legislatures. 

In  closing,  I  would  like  to  bring  to  your  attention  one  quote  from 
the  decision  in  the  United  States  vs.  Solomon  case,  where  the  Justice 
Department's  authority  to  initiate  suits  was  first  challenged:  "This 
Court  simply  cannot  believe  that  Congress  intended  or  expected  that 
while  an  elaborate  plan  to  im^prove  the  lot  of  the  mentally  retarded 
was  beinsr  implemented  by  the  one  Federal  agency  with  expertise 
in  the  field  of  mental  retardation,  another  government  agency  with 
no  expertise  in  the  solution  of  very  difficult  problems  would  simul- 
taneously be  making  wholesale  attacks  on  a  State's  mental  retarda- 
tion programs  under  the  guise  of  protecting  13th  and  14th  amend- 
ment rights." 

I  agree.  And,  at  the  risk  of  being  a  little  glib,  I  would  add  that  I 
■consider  S.  10  to  he  a  lawyer's  solution  to  r  political  and  budgetary 
problem,  and  we  should  think  long  and  hard  before  adopting  it. 
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Senator  Thuemoxd.  We  are  pleased  to  have  with  us  the  distin- 
guished Senator  from  Missouri,  former  attorney  general  and  a  very 
able  man,  we  are  so  pleased  to  have  him  come  and  testify. 

TESTIMONY  OF  HON.  JOHN  DANFORTH,  A  U.S.  SENATOR  FROM  THE 

STATE  OF  MISSOURI 

Senator  Daxforth.  Thank  you  very  much.  •       .      o 

Before  I  got  my  present  job.  I  had  the  privilege  of  serving  tor  8 
years  as  attorney  general  for  the  State  of  Missouri.  JSIy  concern  while 
I  was  attorney  general  and,  indeed,  throughout  my  public  and  private 
life  had  been  the  welfare  of  people  who  are  some  of  the  least  for- 
tunate members  of  societv.  And  I  appreciate  the  desire  of  those  who 
nre  supporting  this  bill  to^trv  to  provide  some  assistance  and  some  help 
for  those  institutionalized  jDersons  who  sometimes  have  been  poorly 
treated  in  the  past,  and  I  am  sure  in  the  present.  .       ,    ,    ,  i 

But  I  am  here  to  try  to  make  the  point  that,  m  trying  to  help  people 
through  lawsuits  brought  by  the  Federal  Government,  there  is  a  very 
serious  danger  of  demoralizing  those  persons  at  the  State  level,  who 
are  committing  their  efforts,  and  indeed,  their  professional  lives,  to  as- 
sistino-  people^dio  are  institutionalized. 

^Ylli\e  I  was  attorney  general,  one  of  the  clients  of  the  attorney  gen- 
eral's office,  the  State  department  of  mental  health,  found  itself  sub- 
iect  to  an  investigation  by  the  Civil  Eights  Division  of  the  Justice 
Department.  And  what  I  Vould  like  to  do,  Mr.  Chairman,  is  to  sub- 
mit for  the  record  fairlv  extensive  correspondence  that  I  had  during 
1975  with  two  Attorneys  General,  Attorney  General  Saxbeancl  At- 
torney General  Levi,  with  respect  to  the  problem  Missouri  had.  Ana 
then  Vead  to  you  some  excerpts  from  that  correspondence  which  l 
think  will  give  you  a  prettv  good  case  study  of  the  problem  that  you 
get  into  when  you  have  Justice  Department  officials  investigating  J5tat& 

institutions.  .  i  i  in^o 

So,  if  I  could  have  the  indulgence  of  the  committee,  I  would  like 
to  submit  the  entire  record  of  correspondence  for  your  record,  ana 
then  read  some  excerpts  from  two  letters. 

Senator  Thurmond.  Without  objection,  that  will  be  done. 

Senator  Danforth.  Mr.  Chairman,  what  happened  was,  and  I  think 
it  is  pretty  well  spelled  out  in  these  letters.  Was  that  the  Department 
of  Justice  initiated  an  investigation  into  the  State  schools  for  the  men- 
tally retarded  in  the  State  of  Missouri.  The  first  letter  is  dated  January 
30, 1975,  to  then  Attorney  General  William  Saxbe.         _         ,  .  ,    , 

"Dear  Mr.  Saxbe:  This  letter  is  to  protest  the  tactics  which  have 
been  used  by  the  Department  of  Justice  in  its  investigation  of  our  State 
schools  for  the  mentally  retarded.  These  tactics,  which  will  be  de- 
scribed herein,  have  included  deception,  circumvention  of  this  office, 
lack  of  candor,  ludicrous  demands  for  detailed  information  and  threat- 
ened dispatch  of  teams  of  FBI  agents  into  our  State  schools  for  the 
mentally  retarded."  ... 

What  follows  is  a  chronological  description  of  the  activities  of  your 
personnel,  together  with  my  comments  on  those  activities. 

In  the  week  of  October  15,  1974,  a  Mr.  Michael  Thrasher,  who  turns 
out  to  be  chief  counsel  of  the  Office  of  Special  Litigation  of  the  Civil 
Eights  Division  of  the  Department  of  Justice,  telephoned  Dr.  C.  Duane 
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Hensley,  Ph.  D.,  at  Dr.  Hensley's  office  in  Jefferson  City.  Dr.  Henslev 
IS  division  director  of  mental  retardation  and  developmental  disabili- 
ties ot  our  Missouri  Department  of  Mental  Health. 

Mr.  Thrasher  told  Dr.  Hensley  that  he,  Mr.  Thrasher,  was  with  the 

J  iistice  Department,  but  did  not  indicate  that  his  job  there  was  special 

tigation.  Mr.  Ihrasiier  told  Dr.  Hensley  that  he  was  frequently  in 

tills  part  of  the  country  that  he  had  planned  a  trip  to  Kansas  City  and 

•  Jefferson  City  for  October  29,  1974,  and  that  as  long  as  he  was  in  the 

area  he  would  like  to  stop  by  Dr.  Hensley's  office  for  a  chat. 

Thereafter  on  OctobeT  29, 1974,  Mr.  Thrasher  called  on  Dr.  Hensley 
jMlrr'  ^'\^'  .^^-  Thrasher  was  accompanied  by  a  Mrs.  Susan 
mn.  .t  ^  ™f^  with  Dr.  Hensley  for  about  3  hours  that  day  in  an  at- 
mosphere which  was  disarmmgly  informal 

At  no  time  did  Mr.  Thrasher  or  Mrs.  Lentz  volunteer  that  they  were 
active  m  special  litigation.  At  no  time  did  they  indicate  that  our 
Dp^;o  i  .  i%  ^\^-  ^^e^^tally  retarded  were  under  investigation  by  the 
iJepaitment  of  Justice.  At  no  time  did  thej  communicate  with  my  office 
oi  suggest  that  Dr.  Hensley  seek  the  counsel  of  my  office. 

Un  the  contrary,  Dr.  Hensley  now  states  that  the  demeanor  of  ]\Ir. 

LJ?S'^'' ^^^^  T/''^''^T^  *^^^^  ^''-  H^^sley  f^lt  as  though  he  was  be- 
ing interviewed  for  a  ]ob. 

K  ?1&/^T^^-^  next  heard  from  the  Justice  Department  in  a  November 
^U\    1'  ^  call  from  Mrs.  Lentz,  followed  by  a  letter  of  the  same 

J^onr;.^ffP^i.°^*?^  If^^f .'"  attached  for  your  information.  It  an- 
nt  W  !  f  schedule  of  a  4-day  tour  of  the  State  by  Mrs.  Lentz  and  two 
'?hp  ir  ^i?r?.?*  *T^  Department  of  Justice  to  begin  2  weeks  after 
li^ln^  /^  ^  ^i^^^""-  ^^  '^*^  ^^^*^  ^^«  single-spaced  pages  of  statistical 
2S^ov™W  Jl'"''    ''^^         ^         '^  """^'^  ^'''  H^^sl^y  to  make  available  on 

Once  again  no  effort  was  made  by  the  Department  of  Justice  to  com- 
municate with  this  office. 

Beginning  November  20,  1974,  Mr.  Allred,  who  is  an  assistant  at- 
torney general,  and  personnel  from  the  department  of  mental  health 
conducted  Mrs.  Lentz  and  her  colleagiies  on  an  exhaustive  tour  of  our 
fetate  schools  for  the  mentally  retarded  at  Nevada,  Marshall,  and  Hio-- 
gmsvilJe.  The  tour  at  Nevada  lasted  about  7  hours,  at  Higginsville 
^bout  5  hours,  and  INIarshall,  71/2  hours. 

Throughout  this  tour,  the  investigative  team  took  what  appeared 
to  be  elaborate  notes  on  their  observations.  At  no  time  has  the  Depart- 
ment of  Justice  offered  any  constructive  suggestions  to  us.  Indeed,  since 
the  beginning  of  Mrs.  Lentz'  tour  of  our  State  schools,  the  impression 
given  to  us  has  been  that  of  people  who  have  made  up  their  minds  that 
their  only  interest  has  been  to  go  to  court. 

The  next  known  development  in  the  matter  was  a  visit  to  Mr.  Allred 
by  INIr.  Torn  Weaver,  a  special  agent  for  the  Federal  Bureau  of 
Investip-ation  stationed  in  Jefferson  City.  Mr.  Weaver  informed 
"Mr.  Allred  that  the  FBI  had  received  a  request  from  the  Office  of 
Special  Litigation  for  the  Civil  Rights  Division  of  the  Department  of 
Justice.  Mr.  Weaver  said  that  the  Office  of  Special  Litigation  had 
requested  a  field  investigation  bv  the  FBI  of  certain  institutions 
operated  by  the  Department  of  Mental  Health.  He  explained  that  the 
investigation  would  require  the  assistance  of  approximately  10  agents 
working  for  several  weeks  in  each  institution. 
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He  identified  the  institutions  as  the  State  schools  for  the  mentally 
retarded  at  Nevada,  Marshall,  Higginsville  and  St.  Louis,  and  the 
State  hospital  for  the  mentally  ill  at  St.  Louis.  Mr.  Weaver  said  that 
he  had  a  very  specific  list  of  information  requested  by  the  Office  of 
Special  Litigation. 

Dr.  Harold  Robb,  the  Director  of  the  Department  of  Mental  Health, 
has  told  me  that  the  earlier  visit  of  Mrs.  Lentz  and  her  team  caused 
numerous  alarmed  phone  calls  from  superintendents  of  State  schools 
expressing  their  concern  about  the  demoralizing  effect  of  the  pro- 
cedures in  this  investigation. 

I  have  asked  Dr.  Robb  and  Dr.  Hensley  how  much  effort  it  would 
take  to  compile  the  information  called  for  in  the  memorandum  to  the 
FBI.  They  have  informed  me  that  in  each  of  the  five  institutions,  it 
would  take  approximately  five  key  people  6  months. 

Dr.  Robb  and  Dr.  Hensley  are  both  especially  concerned  with  the 
effect  on  the  morale  of  the  staff  and  parents  of  patients  of  sending 
10  FBI  agents  into  each  of  the  State  schools  and  into  the  State  hospital 
at  St.  Louis  for  periods  of  7  weeks. 

That  was  my  letter  to  Mr.  Saxbe  of  January  30,  1975.  I  received 
a  letter  dated  March  19, 1975,  from  IVTr.  Pottinger,  Assistant  Attorney 
General  with  the  Civil  Rights  Division. 

And  then  on  March  27,  1975,  I  wrote  a  letter  to  Edward  Levi,  who 
was  then  Attorney  General  of  the  United  States.  And  I  would  now  like 
to  read,  Mr.  Chairman,  that  letter  to  Mr.  Levi. 

Dear  Mr.  Levi :  I  have  received  a  letter  dated  March  19,  1975,  from  Assistant 
Attorney  General  Stanley  Pottinger  wbich  provides  further  justification  for 
my  decision  not  to  continue  assistance  to  your  Office  of  Special  Litigation.  Mr. 
Pottinger  has  submitted  the  facts  and  has  erroneously  characterized  the  posi- 
tion of  this  state.  Contrary  to  Mr.  Pottinger's  statement,  we  do  not  refuse  to 
cooperate  with  your  department  on  the  ground  that  it  would  be  burdensome. 
Rather,  we  refuse  to  assist  the  Justice  Department  in  its  thoughtless  and  de- 
moralizing investigation  of  our  state  schools  for  the  mentally  retarded. 

Mr.  Pottinger  has  written  that  when  your  Mr.  Thrasher  interviewed  Dr.  C. 
Duane  Hensley,  he  told  Dr.  Hensley  that  he  had  a  right  to  have  an  attorney 
present.  That  .statement  is  not  true.  The  fact  is  that  Mr.  Thrasher  and  Mrs.  Lentz 
misled  Dr.  Hensley  as  to  the  nature  of  the  interview,  did  not  inform  him  that 
litigation  was  contemplated  until  the  second  day  of  discussion,  and  did  not 
advise  him  that  he  could  consult  counsel.  Mr.  Pottinger  has  written  that  his 
investigative  attorneys  have  refused  to  discuss  their  findings  and  conclusions 
with  us  because  they  have  not  yet  drawn  any  conclusions  and  that  there  is 
nothing  of  that  nature  to  share.  That  statement  is  not  true. 

The  fact  is  that  during  their  visit  to  our  state  school  in  Marshall,  one  of  your 
investigating  attorneys  told  Mrs.  Adrian  McKenna,  the  superintendent  of  that 
institution,  "We  are  going  to  sue  you."  That  same  attorney  told  Mrs.  McKenna 
that  the  general  grounds  for  the  suit  would  be  right  to  treatment,  right  to 
privacy,  right  to  education,  and  to  insure  the  civil  rights  of  residents.  He  went 
on  to  add  that  he  personally  was  very  impressed  with  the  job  that  was  being 
done  at  Marshall,  and  that  he  thought  we  were  performing  very  well  considering 
the  age  of  the  buildings. 

The  extensive  demands  your  department  has  made  to  our  state  would  be 
burdensome  to  meet.  But  the  burden  is  not  the  reason  why  we  will  not  assist 
you.  The  reason  is  that  your  department  is  so  completely  insensitive  to  our 
program,  and  so  set  on  a  course  designed  to  destroy  the  morale  of  some  very 
dedicated  state  employees.  According  to  one  of  our  superintendents,  the  attitude 
of  your  investigating  attorneys  was  extremely  hostile. 

Let  me  give  you  some  specific  examples  of  what  I  mean. 

One.  On  the  first  day  of  their  tour  of  our  state  schools,  the  first  question  one 
of  your  attorneys  asked  the  superintendent  of  the  state  school  at  Nevada,  Mis- 
souri, was.  "How  many  people  have  died  in  this  institution  because  of  inadequate 
care?" 
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4pS|-o'/a';^^^S»„^-S^f„Sn^f;aSS.e's°'.  "'^"'^  '•"  °'"^'"  ^"'^  ■"■»'°- 
dJlZclTr,''l!,'fft',H'  "r"-  '"o«"y  Inspected  closets  and  storerooms.  Thev  have 

which  have  served  some  20,000  peSple  si^"  19I7  ^"  diaguostic  centers 

^.^H'm^J"?  ^'^'J'^fsday,  I  did  what  I  hoped  the  two  ol  us  could  do  to-ether  I 

7~^^  o;T'jsr„iLz.rs^th'e"  Sst-sse-c^?! - 

£a|,?rrrf  i'ul-thfhirtlS  aT^ot'-pcT^.'-l-t'oSr^a^S  d"^^^^^^^^^^^^ 
vifo  A^^  ^^^^.^  ^''^^  program  and  we  are  moving  forS  every  day 

LxxaL  iiie  fuecc  or  a  lawsiut  on  staff  would  be  irreparable  dama^-p 
We  c„nr;  „"'"""■''?'"' -T"^  '"^  Department  of  Jstlce  must  be°our  adversarv 
ment Td'e'dlSp^S    '"  '''"'  """''  °"'"=''^  *^  "°^»"  -«  "fSrw'arTS"'!; 
If  you  insist  on  following  through  with  the  threat  of  Utieation    T\Tr   T*.vi    t 

^aSvl^L^^^Zs^oTy^S^^^^^^^^^^  ^^  ---al  supe^vislo^,  ^^l 

t^lV^^\o'Cr^Tou^^^^^^^  -entz  or  the  agents  of 

S^r^?;2!''''''"''?;/^lf  ^l*!'.'  f"^^^  ^^  *^^*  particular  occurrence. 
fW  ^  ?J  ^  '?  T'^^'  ^^'-^  ^.'"  ^.^^^  ^^  ^^^  before  this  committee  is 
^t«l«  /.  f^""?  *?•  ^^T?''  i^^itation  by  the  Congress  of  the  United 
States  for  the  Justice  Department  to  dispatch  teams  of  investigators 
through  State  mstitutions  all  over  this  country.  ^^^^<iioii. 

If  those  mstitutions  were  run  by  fiends,  if  those  institutions 
amounted  to  snakepits,  maybe  that  kind  af  activity  would  brnecessarv 

13ut  m  my  experience,  the  institutions  in  the  State  of  Missouri 
are  not  run  by  fiends,  thev  are  not  run  by  rednecks,  they  are  not  run 
by  people  who  mean  to  do  harm.  '       ^  ^^ «  ^i"t    un 

,  They  are  run  by  dedicated  men  and  women  who  are  doino-  a  o-ood 
]ob  serving  the  needs  of  institutionalized  people  ^      ^ 

And  I  am  very  concerned  at  the  effect  of  this  bill  in  encouraging  the 
kind  of  activity  we  witnessed  in  1975  in  the  State  of  Missouri 

Senator  Thurmond.  Thank  you  very  much.  That  is  a  very  im- 
pressive statement,  Senator.  -^ 

Do  you  know  of  any  reason  why  the  Justice  Department  or  anv 
agency  of  the  Federal  Government,  should  have  the  right  to  intervene 
in  our  States'  affairs  and  dictate  to  the  States  what  to  do  ? 
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We  have  51  sovereign  governments  in  this  country.  We  have  50 
State  governments  and  the  Central  Government. 

The  State  governments  are  sovereign  in  all  of  their  powers  except 
where  there  is  specific  authority  for  the  Federal  Government  to  enter 
into  some  activity.  .   . 

Do  you  know  of  any  authority  for  the  Federal  Government  to  in]ect 
itself  into  a  State's  functions  of  this  kind  ?  i        ,  • 

Senator  Danforth.  Mr.  Chairman,  I  think  that  when  such  a  thing 
occurs,  the  seeds  of  a  real  breakdown  of  the  political  system  are 

present.  .    ,     _   ,      ,  t>  • 

We  have,  for  example,  in  our  State  of  Missouri,  the  Federal  I'rison 
Hospital.  All  of  the  Federal  prisoners  who  need  hospital  care  from 
all  over  the  country  go  to  Springfield  Prison  in  Springfield.  It's  a 
Federal  institution. 

How  would  the  Federal  Government  like  it  if  I  as  attorney  general 
of  the  State  of  Missouri  dispatched  teams  of  gumshoes,  which  is  what 
they  wanted  to  do  to  us— they  wanted  to  send  the  FBI  into  our  institu- 
tions—how  would  they  like  it  if  I  as  attorney  general  of  Missouri  sent 
teams  of  investigators  to  the  Federal  Prison  Hospital  m  Springfield, 
Mo.,  to  send  maybe  12  people  there  for  the  purpose  of  conducting  an 
investigation,  to"  spend  several  weeks,  maybe  months  there,  armed  with 
cameras,  interviewing  inmates,  asking  the  inmates  if  they  were  happyj 
looking  for  problems,  and  then  filing  lawsuits  ?  ^ 

I  think  that  is  just  the  other  side  of  the  same  com.  So  it  seems  to  me 
that  if  you  want  to  provide  help,  then  that  help  should  involve  a  joint 
effort  by  Federal  and  State  officials.  I  haven't  really  thought  this  out 
but  some  sort  of  consultative  mechanism,  some  mechanism  similar  to 
the  accreditation  process  of  colleges  and  universities,  might  be  utilized 
so   that   there   would   be   some  method  of   grading   and   assisting 

institutions.  n    j  i. 

But  when  you  turn  it  into  this  kind  of  process,  where  literally  detec- 
tives, FBI  agents,  are  moving  through  the  State  institutions  with  in- 
structions to  take  pictures  and  interview  people,  and  to  build  a  case 
and  not  even  share  that  kind  of  information  with  those  who  are  af- 
fected, then  I  think  that  that  is  a  very  serious  matter.  ^ 

Senator  Thurmond.  Is  it  your  understanding  that  m  matters  of  this 
kind,  they  send  in  professionals  who  are  well  trained,  or  do  they  send 
lawyers  and  investigators  ?  •  t    +i 

Senator  Danforth.  They  send  in  lawyers  and  investigators.  In  the 
case  of  Missouri,  they  sent  in  a  team  of  investigative  lawyers  from 
the  Civil  Rights  Division  of  the  Justice  Department  first,  then  the 
next  thng  we  knew  was  that  the  FBI  in  Jefferson  City  came  by  and 
said  that  the  FBI  was  instructed  to  dispatch  squads  of  agents  m  each 
of  our  State  hospitals. 

I  don't  think  that  it's  very  professional  conduct  when  the  first  ques- 
tion asked  by  the  investigative  attorney  of  the  Justice  Department  is: 
"How  many'inmates  in  this  institution  have  died  because  of  inadequate 
care?'' 

Senator  Thurmond.  Senator  Simpson. 

Senator  Simpson.  Thank  you  very  much,  Mr.  Chairman,  and  thank 
you.  Senator  Danforth,  for  your  testimony. 

I  would  ask,  and  based  upon  my  own  recollection  as  a  member  of  a 
State  legislature  for  some  14  years,  it  always  seemed  to  me  that  of  any 
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oversight  f unction  of  a  State  legislature,  it  seems  to  me  that  the  most 
important  one  was  observing  State  institutions  and  their  service  to 
people  of  the  State. 

It  seemed  to  be  always  a  very  visible  activity,  whether  a  children's 
home  or  the  State  hospital  or  the  home  for  the  deaf  or  whatever  that 
might  have  been.  I  would  ask  you  in  your  time  as  attorney  general  of 
Missouri,  if  you  found  that  the  legislative  overview  with  regard  to  the 
State  institution  was  always  quite  thorough,  or  whether  it  was  not. 

Senator  Danforth.  Well,  I  was  never  a  member  of  the  State  legis- 
ature  so  I  am  not  sure  that  I  could  comment  on  the  length  of  time 
legislators  spent  at  State  institutions. 

^  I  know  that  they  did  visit  them,  as  a  part  of  the  routine  of  their 
job.  i\ot  only  did  State  legislators  make  visits  to  State  institutions  but 
also  various  other  people  have. 

For  example,  in  my  letter  to  Mr.  Saxbe,  I  quote  the  superintendent 
o±  one  State  hospital  as  saying : 

We  are  continually  and  perennially  investigated  by  persons  representing  medi- 
care and  medicaid,  and  we  have  our  own  internal  investigations  such  as  those 
by  the  Utilization  Review  Board.  Medical  Records  Committee,  and  the  State 
Committee  on  Hospital  Accreditation,  all  of  which  are  an  effort  to  monitor  and 
improve  functions. 

So  there  are  many  different  kinds  of  reviews  and  investigations, 
and  that  sort  of  thing. 

I  don't  think  State  officials  would  mind  if  there  were  consulting 
teams,  people  who  were  willing  to  give  advice.  But  I  think  what  they 
do  mmd  IS  when  the  Justice  Department  gets  into  the  act,  and  when 
the  whole  nature  of  the  investigation  is  obviously  preparation  for 
litigation. 

Senator  Simpson.  In  reflecting  upon  mv  review  of  this  proposal,  I 
have  become  rather  alarmed  at  not  only  the  things  that  you  have 
stated  about  the  intrusion,  but  I  have  become  concerned  about  what 
I  have  seen  through  previous  witnesses  who  testified  that  the  Justice 
Department  is  here  to  "help"  in  the  situation. 

I  have  the  distinct  feeling  that  they  are  not  here  to  help,  they  are 
here  to  intrude.  I  just  think  this  legislation,  at  least  in  my  view  from 
what  I  have  been  reading  and  trying  to  gather,  is  a  bit  out  of  step 
with  the  realities  of  what  is  presently  going  on  and  the  careful  over- 
sight of  these  institutions  within  the  local  States. 

Almost  as  if  the  legislation  was  a  result  of  a  compassion  fatigue 
which  American  is  suffering  to  a  great  degree,  I  think. 

Thank  you. 

Senator  Thurmond.  Senator  Morgan,  would  you  have  any  ques- 
tions ?  I  will  let  Senator  Simpson  preside  for  a  while. 

Senator  Morgan.  Thank  you.  Just  a  question  or  two. 

Senator,  under  this  bill,  the  first  provision  provides  that  whenever 
the  Attorney  General  has  reasonable  cause  to  believe  that  any  State 
or  political  subdivision,  official,  employee,  and  so  forth,  is  subjecting 
a  person  residing  in  an  institution  to  flagrant  conditions  which  deprive 
such  person  of  any  right,  privileges,  et  cetera. 

Now,  in  most  States  today,  mental  hospitals,  mentally  retarded 
institutions,  are  taking  patients  and  placing  them  out  in  community 
nursing  homes  where  they  can  be  nearer  to  their  families. 

Most  of  the  time  the  cost  is  paid  by  the  State  with  Federal  fund's 
and  local  funds. 
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When  Senator  Hatch  was  questioning  Mr.  Days  with  regard  to 
whether  or  not  the  payment  of  such  cost  by  the  State  would  constitute 
State  action,  he  seemed  to  beg  the  question.  He  simply  paid  that  the 
mere  licensing  of  a  nursing  home,  of  course,  would  not  involve  State 
action.  But  then  he  goes  on  to  say,  he  says,  "I  think  the  Supreme 
Court  has  said,  for  example,  that  mere  licensure  is  not  the  basis  for 
asserting  that  State  action." 

But  then  finally  after  several  questions,  he  said,  "Let  me  say  simply 
that  there  is,  I  think,  continues  to  be  a  consideration  which  is  that  if 
the  Supreme  Court  wore  to  determine  that  State  action  meant  more 
than  it  now  means,  I  think  we  would  be  obligated  to  respond  to  that 
determination." 

Now,  does  it  give  you  any  concern,  that  the  Chief  of  the  Civil  Rights 
Division  was  not  willing  to  limit  it  to  State  institutions,  that  such 
actions  as  I  have  described  might  also  move  down  into  local  nursing 
homes  and  local  institutions,  possibly  jails  ? 

Senator  Danforth.  Well,  I  have  always  felt  that  nursing  home 
licensing  regulations  and  policing  of  those  regulations  are  matters  of 
State  law  rather  than  matters  of  Federal  law.  I  am  concerned  about  it, 
but  it  is  not  the  main  thrust  of  my  concern,  very  frankly. 

The  main  thrust  of  my  concern  is  that  I  think  that  there  is  a  sense  in 
Washington  that  nobody  has  any  compassion  or  concern  unless  they 
live  in  Washington.  And  that,  therefore,  the  job  of  people  in  Washing- 
ton is  to  police  and  even  bully  people  in  the  rest  of  the  country.  And 
these  people  in  the  State  of  Missouri,  they  are  good  people.  I  mean 
thev  are  decent,  dedicated  people  who  are  doing  a  whale  of  a  job. 

All  you  have  to  do  is  go  through  these  institutions  and  see  them  at 
work.  AVhen  they  get  the  notion  that  people  from  Washington  are 
coming  through,  FBI  agents,  then  frankly  they  feel  that  they  are 
being  threatened  and  that  they  are  being  bullied.  And  they  say,  "Why 
do  you  treat  us  that  way  ?"  And  for  good  reason. 

Now,  just  recently  there  was  an  explosion  in  a  Federal  institution 
in  Platte  County,  Mo.  It  was  a  part  of  the  Leavenworth  complex,  but 
it  was  in  Missouri.  And  some  people  were  killed.  I  don't  know  what  the 
Federal  Government  thinks  about  our  State  institutions,  but  the  one 
thing  that  we  are  not  doing  is  blowing  people  up.  So  it  seems  to  me 
that  there  has  to  be  a  little  bit  of  comity,  a  sense  that  there  are  other 
people  in  the  country  who  are  trying  to  do  a  good  job,  and  that  if^s 
not  just — you  know,  you  tell  all  these  stories  about  all  the  conditions  in 
prisons  and  mental  hospitals,  and  so  on. 

And  I  am  sure  there  are  prisons  and  mental  hospitals  that  do  not 
meet  the  standard  of  perfection.  State  institutions  and  Federal  insti- 
tutions both.  But  T  think  that  there  is  another  question,  and  that  is, 
do  you  improve  the  situation  by  demoralizing  the  people  who  are  try- 
ing to  do  a  good  job  ? 

Senator  Morgan.  I  think  you  put  it  well.  I  might  add  one  thing.  Mr. 
Chairman.  I  heard  Senator  Packwood  on  the  floor  of  the  Senate  one 
day  ask  one  of  our  former  colleagues  what  made  him  think  that  we  here 
in  Washington  were  more  concerned  about  the  welfare  of  our  children 
and  our  mentally  ill  than  the  people  in  our  home  States.  And  what 
makes  us  think  that  we  here  in  Washington  know  better  what  is  best 
for  them  than  do  the  people  in  the  State. 

I  think  that  summarized  my  feelings. 
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Senator  Danforth.  Senator  Morgan,  you  and  I  both  server!  foo-pflipr 
as  attorneys  general.  And  we  have  both  seen  this  f?om llTotK 
We  are  both,  along  with  Senator  Simpson,  first-term,  Senators  But 
there  IS  a  considerable  sense  out  there  in  the  country'that  people  in 

srpTsh?d\?o^^^^^^  ^'^'''^'^  '''^  --^^-  ^^  p-p^^^^^^^^^^ 

T  wf-  ^1^^'°^-  Thank  you  very  much.  Senator  Morgan. 

A.  nlJ""?/??^  further  short  question.  Senator  Danforth. 

AS  part  o±  this  particular  legislation,  we  know  as  part  of  the  com- 

"he"«r2  whidf  ri'¥'  '^"  Attorney  General^o^meraStatHf 
Wmild  noftlTp  it .      ^^^TT  '""^^  ''^'""^^y  ^^'^  ^l^^ged  conditions." 

theret4rbe"^^^^^^  '"^"  ^"^^^^^^^  ^^^^-  -^-^  "-asures" 
Senator  Danforth.  Yes.  And,  you  know,  I  looked  at  the  bill   and 

the^i^e  are  all  these  attempts  to  provide  notice  before  filing  su/i,'  and 

Department''"   ^""''^    *^''''"^^'   *^'^*   ^""   ^'^^""   ^'^^'   ^^'^   J^^^^ice 

-    I^  kind  of  reminds  me  of  a  Charles  Addams  cartoon  that  was  once 

wa  in^ro^'^'^r^f^'T  '^''  ^^«"^^  ^^i«  patent  I^ttomey.  He 
was  m  this  office  with  "patent  attorney"  on  the  door  He  was  nointiTVo- 
somet  Hng  labeled  "death-ray  gun"  o^t  of  his  Xdow  aT  the  peop"? 

them  'mv^^^''''  '^^  ^'  r'  ?^"^^  *«  '^'^  i^^^'^^tor,  he  said,^"?vill 
tliem  {  Why,  it  doesn't  even  slow  them  down  '"  '     ^  ^^ 

gufsTtte'sIr'''''''*  ^^''^^'  ""'  '"'"'''^  '^°'"  ^'"  ^"^  "^y  ^"^t^^^^-  I 
Senator  Danforth.  Thank  you. 
;[E^hibits  submitted  by  Senator  Danforth  follow:] 

S3XHIBITS   Submitted  by  U.S.   Senator  John  C.    Danfobth 

Offices  of  the  Attorney  General  of  Missottri 

Hon.  William  B.   Saxbe.  '^'^'"'"^  ^''^'  '^'^^"'^"^  ^^'  ^^^^• 

Attorney  General  of  the  United  States, 
Department  of  Justice,  Washington,  B.C. 

fh?ntL^r^?nf''^V^^?'  ^^".^  '•'  *°  P'"''^^"^  ^^®  *^^tics  which  have  been  used  by 
rpfn?Zf  S^       ?   Justice  in  Its  investigation  of  our  state  schools  for  the  mentally 
retarded.  These  tactics,  which  will  be  described  herein,  have  included  deception 
circumvention   of  this  office,   lack  of  candor,   ludicrous  demands  for  deta  led 
Information    and  threatened  dispatch  of  teams  of  FBI  agents  into  oiir  state 
£T.fi?r  ^^^"^^"^'^"y  ^^tarded.  What  follows  is  a  chronological  descri^^tion  of 
the  activities  of  your  personnel,  together  with  my  comments  on  those  activities 
K  ^t,*  f  ^^^^  of  October  15,  1974.  a  Mr.  Michael  Thrasher,  who  turns  out 'to 
be  Chief  Counsel  for  the  Office  of  Special  Litigation  of  the  Civil  Rights  Division 
of  the  Department  of  Justice  telephoned  Dr.  C.  Duane  Henslev,  Ph  D    at  Dr 
Hensleys  office  in  Jefferson  City.  Dr.  Hensely  is  Division  Director  of  Mental 

^l^'^^^^^'^'^.T^r^^^^^'''^^'''^^^^  Disabilities  of  our  Missouri  Department  of 
Mental  Health.  Mr.  Thrasher  told  Dr.  Hensley  that  he.  Mr.  Thrasher,  was  with 
the  Justice  Department,  but  did  not  indicate  that  his  n'ob  there  was  special 
litigation  Mr.  Thrasher  told  Dr.  Hensley  that  he  was  frequentlv  in  this  part  of 
tlie  «>"ntry,  that  he  had  planned  a  trip  to  Kansas  City  and  Jefferson  Citv  for 
October  29.  1974,  and  that  as  long  as  he  was  in  the  area,  he  would  like  to' stop 
by  Dr.  Hensley's  office  for  a  chat. 

Thereafter,  on  October  29,  1974.  Mr.  Thrasher  called  on  Dr.  Hensley  in  Jeffer- 
son City.  Mr.  Thrasher  was  accompanied  by  a  Mrs.  Susan  Lentz.  TheV  met  with 
Dr.  Hensley  for  about  three  hours  that  day  in  an  atmosphere  which  was  dis- 
armmgly  informal.  At  no  time  did  Mr.  Thrasher  or  Mrs.  Lentz  volunteer  that 
they  were  active  in  special  litigation.  At  no  time  did  they  indicate  that  our 
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state  schools  for  the  mentally  retarded  were  under  Investigation  by  the  Depart- 
ment of  Justice.  At  no  time  did  they  communicate  with  my  office  or  suggest 
that  Dr.  Hensley  seek  the  counsel  of  my  office.  On  the  contrary,  Dr.  Hensley 
now  states  that  the  demeanor  of  Mr.  Thrasher  was  so  informal  that  Dr.  Hensley 
felt  as  though  he  were  being  interviewed  for  a  job. 

On  the  next  day,  Mr.  Thrasher  and  Mrs.  Lentz  returned  to  Dr.  Hensley's 
office.  At  this  time.  Dr.  Hensley  became  suspicious,  and  asked  them  exactly  what 
they  were  doing  in  Jefferson  City.  Then,  for  the  first  time,  they  disclosed  that 
they  were  visiting  several  states  with  a  view  to  possible  litigation  concerning 
whether  patients  in  state  schools  for  the  mentally  retarded  are  receiving  con- 
stitutionally adequate  treatment. 

At  this  point,  let  me  say  that  in  my  experience  it  is  the  universal  practice  of 
attorneys  to  communicate  with  parties  or  potential  parties  to  litigation  only 
through  attorneys,  if  the  attorneys  are  known.  It  is  common  knowledge  that  a 
state's  attorney  general  is  the  attorney  for  the  state,  and  usually  for  its  agencies. 
Regrettably,  this  universal  courtesy  was  not  accorded  my  office  by  the  Depart- 
ment of  Justice.  It  would  have  been  so  easy  for  Mr.  Thrasher  to  call  me  or  one 
of  my  assistants  to  inform  me  that  he  wanted  to  question  Dr.  Hensley  about 
possible  litigation.  Mr.  Thrasher  did  not  do  so.  Instead  he  used  the  tactic  of 
stealth  to  slip  quietly  into  Jefferson  City.  And  being  here,  he  declined  to  put  his 
cards  on  the  table,  and  tell  Dr.  Hensley  the  purpose  of  his  visit. 

Dr.  Hensley  next  heard  from  the  Justice  Department  in  a  November  5,  197-4, 
phone  call  from  Mrs.  Lentz  followed  by  a  letter  of  the  same  date.  A  copy  of  the 
letter  is  attached  for  your  information.  It  announces  a  schedule  of  a  four  day 
tour  of  the  state  by  Mrs.  Lentz  and  two  other  employees  of  the  Department  of 
Justice,  to  begin  two  weeks  after  the  date  of  the  letter,  and  it  sets  forth  two 
single  spaced  pages  of  statistical  information  and  records  which  it  asks  Dr„ 
Hensley  to  have  available  on  November  21. 

Once  again,  no  effort  was  made  by  the  Department  of  Justice  to  communicate 
with  this  office,  nor  did  Mrs.  Lentz  give  me  the  courtesy  of  a  copy  of  her  letter 
to  Dr.  Hensley.  The  apparent  view  of  Mrs.  Lentz  was  that  the  Department  of 
Mental  Health  should  blindly  cooperate  with  her  preparation  for  litigation,  con- 
duct tours  for  her,  prepare  statistical  reports  so  she  could  gather  her  evidence, 
and  not  advise  its  own  counsel  of  what  was  going  on. 

Fortunately,  Dr.  Harold  Robb,  Director  of  the  Department  of  Mental  Healtn 
did  advise  this  office  of  the  visit  by  Mrs.  Lentz  and  her  two  colleagues,  and  my 
assistant,  Paul  Allred,  was  able  to  be  at  the  state  school  at  Nevada,  Missouri,  as 
the  inspection  tour  commenced. 

Beginning  November  20,  1974,  Mr.  Allred  and  personnel  from  the  Department 
of  Mental  Health  conducted  Mrs.  Lentz  and  her  colleagues  on  an  exhaustive 
tour  of  our  state  schools  for  the  mentally  retarded  at  Nevada,  Marshall  and 
Higginsville.  The  tour  of  Nevada  lasted  about  seven  hours,  of  Higginsville  about 
five  hours,  and  of  Marshall  about  seven  and  a  half  honrs.  Throughout  this  tonr, 
the  investigative  team  took  what  appeared  to  be  elaborate  notes  on  their 

observations.  ,    .,,     •, 

Prior  to  commencing  the  tour  at  Nevada,  Assistant  Attorney  General  Allred 
told  Mrs.  Lentz  and  her  colleagues  that  he  would  be  happy  to  have  them  tour 
our  schools  for  the  mentally  retarded,  but  that  he  expected  openness  and 
candor  from  the  Department  of  Justice  in  return.  Unfortunately,  such  candor 
was  never  forthcoming.  On  the  night  of  November  21,  after  the  visit  to  Marshall, 
Mr.  Allred  asked  the  Department  of  Justice  team  to  relate  to  him  their  findings 
and  conclusions  to  date.  They  flatly  refused  to  discuss  their  findings  and  con- 
clusions with  him,  except  that  one  member  of  the  team  said  that  conditions  at 
our  state  schools  were  better  than  he  had  been  led  to  expect.  Based  on  the  lack 
of  openness  on  the  part  of  the  Department  of  Justice  team,  Mr.  Allred  advised 
them  that  he  would  not  accompany  them  on  a  tour  of  the  state  school  at  St. 
Louis,  and  that  they  did  not  have  permission  to  visit  that  facility. 

In  addition,  at  that  time,  Mr.  Allred  stated  to  Mrs.  Lentz  that  the  time  had 
come  for  the  Department  of  Justice  to  explain  to  me  exactly  what  the  basis  was 
for  its  investigation  and  what  its  findings  and  conclusions  were  to  date.  He 
stated  that  the  Department  of  Justice  could  not  reasonably  expect  to  receive 
even  more  cooperation  from  state  officials  without  first  extending  to  me  the 
common  courtesy  of  an  explanation  of  why  the  Office  of  Special  Litigation  was 
conducting  an  investigation  in  Missouri.  Mrs.  Lentz  inquired  about  my  schedule 
for  the  following  Monday,  and  assured  Mr.  Allred  that  such  an  explanation 
would  be  forthcoming  from  the  Department  of  Justice  immediately.  It  never  was. 
Throughout  the  two  day  period  Mr.  Allred  spent  with  Mrs.  Lentz  and  her 
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investigative  team,  he  repeatedly  stated  that  Missouri  would  welcome  any  sug- 
gestions the  Department  of  Justice  might  have  for  further  upgrading  our 
program  for  the  mentally  retarded,  and  that  we  would  prefer  to  make  any  im- 
provements without  the  need  for  expensive  and  time  consuming  litigation.  At 
nu  time  has  the  Department  of  Justice  offered  any  constructive  suggestions  to 
us.  Indeed,  since  the  beginning  of  Mrs.  Lentz's  tour  of  our  state  schools,  the 
impression  given  to  us  has  been  that  of  people  who  have  made  up  their  minds 
that  their  only  interest  has  been  to  go  to  court. 

The  next  known  development  in  the  matter  was  a  visit  to  Mr.  Allred  by 
Mr.  Tom  Weaver,  a  special  agent  of  the  Federal  Bureau  of  Investigation 
-Stationed  in  Jefferson  City.  Mr.  Weaver  informed  Mr.  Allred  that  the  FBI  had 
received  a  request  from  the  Office  of  Special  Litigation  for  the  Civil  Rights 
Division  of  the  Department  of  Justice.  Mr.  Weaver  said  that  the  Office  of 
Special  Litigation  had  requested  a  field  investigation  by  the  FBI  of  certain 
institutions  operated  by  the  Department  of  Mental  Health.  He  explained  that 
the  investigation  would  probably  require  the  assistance  of  approximately  ten 
agents  working  for  several  weeks  in  each  institution.  He  identified  the  institutions 
as  the  state  schools  for  the  mentally  retarded  at  Nevada,  Marshall,  Higginsville 
and  St.  Louis,  and  the  State  Hospital  for  the  Mentally  111  at  St.  Loui.'*.  Mr. 
Weaver  said  that  he  had  a  very  specific  list  of  the  information  requested  by  the 
Office  of  Special  Litigation. 

Mr.  Weaver  related  in  some  detail  the  information  desired  from  the  Depart- 
ment of  Mental  Health,  but  he  stated  that  he  was  unable  to  inform  Mr.  Allred 
of  the  specific  purposes  of  the  investigation.  He  stated  that  information  would 
be  solicited  from  the  superintendents,  various  employees  and  records  of  the 
institutions.  Mr.  Allred  asked  Mr.  Weaver  if  an  attorney  from  this  office  could 
be  present  during  the  FBI  investigation.  Mr.  Weaver  said  that  it  was  the  policy 
■of  the  FBI  not  to  allow  an  attorney  to  be  present,  but  that  he  would  relay  Mr. 
Allred's  question  to  his  superiors. 

After  Mr.  Weaver's  visit,  Mr.  Allred  telephoned  Mr.  Thrasher.  l\Ir.  Allred 
asked  that  he  receive  a  copy  of  the  request  made  by  the  Office  of  Special  Litiga- 
tion to  the  FBI.  Such  a  copy  was  turned  over  to  us.  and  is  attached  to  this  letter. 
In  addition,  Mr.  Allred  sugjjested  that  Mr.  Thrasher  come  to  Missouri  to  discuss 
with  us  the  findings  and  observations  of  Mrs.  Lentz  and  her  investigative  team. 
Mr.  Thrasher  stated  that  he  would  be  happy  to  come  to  Missouri,  but  that  he 
would  not  share  with  us  the  findings  and  observations  of  Mrs.  Lentz  and  her 
investigative  team. 

Mr.  Saxbe,  it  is  not  the  purpose  of  this  letter  to  discuss  the  merits  of  our 
state's  program  for  the  mentally  retarded.  But  without  getting  into  the  merits 
of  our  state's  program,  I  can  assure  you  that  the  program  has  a  high  priority 
in  Missouri,  and  that  those  who  operate  it  are  people  of  good  will.  The  leadership 
of  our  Department  of  Mental  Health  is  not  offended  by  constructive  advice  from 
well  meaning  people.  But  the  Department  of  Mental  Health  is  upset  by  the 
approach  and  attitude  of  the  Department  of  Justice. 

The  Department  of  Mental  Health  is,  as  you  can  imagine,  quite  accustomed 
to  investigations  of  various  sorts.  As  one  state  hospital  superintendent  has  put  it 
recently,  "('W)e  are  continually  and  perennially  investigated  by  persons  rep- 
resenting medicare  and  medicaid  and  we  have  our  own  internal  investigations 
such  as  by  the  Utilization  Review  Board.  Medical  Records  Committee,  and  the 
State  Committee  on  Hospital  Accreditation — all  of  which  are  an  effort  to  monitor 
and  improve  functions." 

However,  in  the  present  instance,  the  possibility  of  disruption  is  especially 
great.  Dr.  Harold  Robb.  the  Director  of  the  Department  of  Mental  Health,  has 
told  me  that  the  earlier  visits  of  Mrs.  Lentz  and  her  team  caused  numerous 
alarmed  phone  calls  from  sui)erintendents  at  the  state  schools  expressing  their 
concern  about  the  demoralizing  effect  of  the  procedures  in  this  investigation.  I 
have  asked  Dr.  Robb  and  Dr.  Hensley  how  much  effort  it  would  take  to  compile 
the  information  called  for  in  the  memorandum  to  the  FBI.  They  have  informed 
me  that  in  each  of  the  five  institutions  it  would  take  approximately  five  key 
people  six  months.  Dr.  Robb  and  Dr.  Hensley  are  both  especially  concerned  with 
the  effect  on  the  morale  of  the  staff  and  parents  of  patients  of  sending  ten  FBI 
agents  into  each  of  the  state  schools  and  into  the  state  hospital  at  St.  Louis  for 
periods  of  several  weeks. 

It  is  my  present  position  that  our  state  officials  have  been  more  than  coopera- 
tive with  the  Office  of  Special  Litigation.  LTnfortunately,  cooperation  has  not 
been  a  two  way  street.  I  have  advised  our  Department  of  Mental  Health  not  to 
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furnish  further  aid  to  the  Office  of  Special  Litigation  until  you  can  convince 
me  of  the  good  will  of  your  Department.  I  should  be  delighted  to  discuss  the 
matter  with  you  in  Jefferson  City,  at  your  convenience. 
Sincerely  yours, 

J.  0.  Danforth. 
Attachments. 

U.S.  Department  of  Justice, 
Washington,  D.C.,  November  5, 1979. 
C.  DuANE  Henslet,  Ph.D., 

Director,  Division  of  Mental  Retardation,  Developmental  Disabilities,  Missouri 
Department  of  Mental  Health,  Jefferson  City,  Mo. 

Dear  Dr.  Hensley  :  Mike  Thrasher  and  I  both  very  much  enjoyed  the  oppor- 
tunity to  meet  you  and  appreciated  your  willingness  to  spend*  time  with  us 
discussing  Missouri's  institutions  and  programs  for  the  retarded.  As  I  indicated 
in  our  telephone  conversation  this  afternoon.  I  shall  plan  to  return  to  Missouri 
from  November  19  to  November  22.  Two  people  from  my  Office  will  probably 
accompany  me  and  we  shall  plan  to  visit  the  facilities  and  your  office  in  the 
following  order : 

Tuesday,  November  19:  Nevada  (probably  arriving  about  1  p.m.)  ;  Wednes- 
da.v.  November  20:  Marshall  (2  of  us)  and  Higginsville  (1  of  us)  (probably 
arriving  late  morning)  ;  Thursday.  November  21:  Jefferson  City  (probably  ar- 
riving late  morning)  ;  and  Friday,  November  22:  St.  Louis  State  Schoof  and 
Hosnital  (probably  arriving  mid-morning). 

We  would  very  much  appreciate  it  if  you  could  have  the  following  materials 
available  for  us  in  Jefferson  City :  Statistics  on  the  total  number  of  present 
patients  in  the  four  major  institutions  and  your  unit  in  St.  Louis  State  Hospital, 
with  tlie  numbers  voluntarily  and  involuntai'ily  committed,  the  average  length  of 
stay  of  voluntary  and  involuntary  residents,  the  present  capacity  of  the  institu- 
tions, and  the  average  daily  and  total  .vearly  population  during  each  of  the  past 
three  years :  a  complete  copy  of  the  most  recent  budget  request  for  each  insti- 
tution :  a  list  of  all  resident  deaths  with  cause  and  age  of  each  during  the  past 
three  years :  and  if  possible,  the  drug  printout  and  a  recent  printout  of  staff 
together  with  Civil  Service  qualifications  or  job  descriptions  for  the  various  posi- 
tions. In  addition  to  talking  with  you  in  Jefferson  City,  we  would  be  interested 
in  speaking  with  the  member  of  your  staff  in  charge  of  education,  the  member 
of  your  staff  in  charge  of  placements  outside  the  institutions,  and  an  official  from 
the  state  education  department  with  responsibilities  for  special  education. 

In  visiting  the  four  institutions,  we  will  be  interested  in  gathering  the  following 
kinds  of  information  and  would  appreciate  as  much  advance  preparation  as  is 
possible : 

A  statistical  summary  of  the  present  patient  population  by  age,  degree  of 
retardation,  and  length  of  stay  and  type  of  commitment ;  information  on  the 
number  of  residents  released  each  year  for  the  past  three  years,  the  placement 
to  v/hich  released,  and  the  numbers  capable  of  release  but  held  for  lack  of  avail- 
able placement :  the  numbers  of  staff  in  each  professional  and  direct-care  category, 
their  qualifications  and  turnover  rates  ;  the  floor  space  of  each  institution  in  terms 
of  bedroom,  dayroom,  and  activity  room  space  per  patient ;  a  description  of  all 
treatment  programs,  with  information  on  number  of  patients  served,  and  hours 
per  month  served,  number  of  staff,  and,  if  possible,  number  of  patients  capable 
of  benefitting  but  not  currently  served ;  descriptions  of  behavior  modification 
programs,  resident  labor  policies,  and  human  experimentation  policies ;  and  infor- 
mation on  medical  and  dental  facilities  and  staff.  We  are  also  interested  in 
reviewing  or  obtaining  copies  of  incident,  seclusion,  and  infectious  disease  reports 
for  the  past  year  :  all  inspection  or  accreditation  reports  of  any  type  made  during 
the  last  three  years  ;  and  any  printed  information  or  brochures  addressed  to  staff, 
patients,  or  families.  Finally,  we  would  be  interested  in  any  gross  assessment 
that  is  available  of  residents'  social  skills  and  their  ambulatory,  visual,  oral  and 
aural  disabilities.  ^.         , 

I  am  most  grateful  for  your  willingness  to  make  advance  preparations  tor  our 

visit.  I  shall  look  forward  to  returning  to  Missouri  on  November  19  and  to  seeing 

you  on  November  21. 

Very  sincerely,  „  t     t    ,t  „ 

Susan  L.  Lentz, 

Attorney,  Office  of  Special  Litirjation. 
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Hon.  Edwakd  H.  Levi,  Febeuaby  28,  1975. 

Attor?iey  General  of  the  United  States, 
Department  of  Justice,  Washington,  D  G 

that  we  could  discuss  the  situation  fae?L  face  ^'  ^    ''  convenience,  so 

i.ot?^'  '*  ^^"''^^  T  ^^""^  '^  "^^"^^  ^e  ^^^-^  fruitful  for  you  to  visit  nersonallv  at 
IfTt.nl^  l"""^  '^Z'^-^^'  ^°'  *^^  ^^^t^"y  retarded.  I  think  thlt   t  wou?d  be  en- 
ligl  temug  for  you  to  inspect  one  of  the  facilities  that  vour  department  is  inve^H 
gating  in  order  to  know  what  is  involved,  in  human  teLs'Sn  an  invesS?on 

Vi.  n?f  P'''*'"^/  ^>5  ^"'""^  ^'^^  *^^  attendant  threat  of  li  igation  occnrf  ^ 
I  look  forward  to  hearing  from  you.  ""  u^i-uia. 

Sincerely  yours, 


Department  of  Justice, 
Hon.  John  C.  Danfoeth,  Washington,  B.C.,  March  19, 1975. 

Attorney  General  of  Missouri, 
Jefferson  City,  Mo. 

.nf'^l'^f  J^''-  ^^^^7o«TH :  The  Attorney  General  has  requested  that  I  respond  to 
your  letters  of  January  30th,  February  18th  and  February  28th,  in  which  you 
protest  the  manner  in  which  this  Department  has  conducted  aA  investigation 
concerning  possible  violations  of  the  constitutionally  protected  rights  of  persons 
who  reside  m  the  Missouri  State  Schools  for  the  Mentally  Retarded.  Since  this 
investigation  is  being  conducted  by  the  Civil  Rights  Division,  I  have  a  special 
responsibility  to  ensure  that  my  attorneys  conduct  themselves  in  a  proper,  pro- 
fessional fashion  and  that  they  maintain  appropriate  relationships  with  State 
officials. 

Your  letters  raise  three  basic  points.  First,  you  express  concern  that  the  at- 
torneys handling  this  investigation  interviewed  Dr.  C.  Duane  Hensley  Director 
of  Mental  Retardation,  Missouri  Department  of  Mental  Health,  without  first 
clearing  it  with  your  office.  Second,  you  advise  that  you  have  instructed  State 
officials  to  refuse  to  cooperate  with  our  investigation  on  the  ground  that  it  would 
be  too  burdensome  for  them  to  provide  the  information  requested  by  our  investi- 
gators. Third,  you  complain  that  our  investigators  would  not  discuss  their  con- 
clusions with  you. 

I  have  looked  into  this  matter  thoroughly  and  have  concluded  that  there  is  no 
basis  for  serious  concern. 

With  respect  to  the  interview  of  Dr.  Hensley,  I  am  informed  that  he  is  a 
responsible  State  official,  engaged  entirely  in  public  business  and  authorized  to 
make  public  statements  about  it.  In  fact,  our  investigation  was  initiated  on  the 
basis  of  press  reports  attributed  to  him.  In  addition,  we  are  advised  that  mem- 
bers of  your  office  were  aware  of  Mr.  Thrashers  appointment  to  meet  with  Dr. 
Hensley  and  that  a  State's  Attorney  (or  departmental  counsel)  was  present  in 
the  next  room  and  available  for  Dr.  Hensley  throughout  his  initial  interview. 
If  your  staff  was  concerned  they  certainly  could  have  asked  to  be  present.  They 
did  not.  Mr.  Thrasher  told  Dr.  Hensley  that  he  had  a  right  to  have  his  attorney 
present.  He  also  told  Dr.  Hensley  that  he  had  no  objection  to  conducting  the 
interview  in  the  presence  of  counsel.  Dr.  Hensley  did  not  ask  his  counsel  to  step 
inside.  While  I  might  agree  with  you  that  there  would  be  less  room  for  misun- 
derstanding if  our  attorneys  had  contacted  your  office  directly,  I  cannot  agree 
that  this  investigation  was  handled  improperly.  When  your  office  expressed  an 
interest  in  this  matter,  my  attorneys  have  dealt  only  through  members  of  your 
Btafl. 
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It  is  diflScult  to  evaluate  your  allegation  that  this  investigation  is  too  burden- 
some. You  do  not  say  that  it  is  not  designed  to  elicit  material  and  relevant  infor- 
mation, Since  we  have  already  provided  you  with  a  copy  of  our  investigative 
request,  I  suggest  that  you  ask  appropriate  persons  in  the  Missouri  Department 
of  Mental  Health  to  review  it  and  to  advise  us  of  any  parts  which  they  regard 
as  particularly  burdensome  and  which  you  and  they  feel  would  not  be  particu- 
larly relevant.  They  should  also  advise  us  if  some  of  the  information  we  request 
can  be  obtained  more  easily  in  some  other  way.  Perhaps,  by  this  process,  we  can 
focus  the  investigation  on  the  most  relevant  facts  and  thereby  reduce  the  fact 
gathering  effort,  without  abandoning  the  inquiry  for  meaningful  information. 

Your  complaint  that  the  investigating  attorneys  have  refused  to  draw  con- 
clusions and  share  them  with  you  puzzles  me.  First,  their  investigation  is  not 
complete;  you  have  stopped  it.  They  are  specifically  trained  to  refrain  from 
drawing  conclusions  before  exhausting  all  reasonable  means  for  developing  the 
facts  as  fully  as  possible.  Second,  they  are  not  authorized  to  initiate  legal  action 
without  my  approval.  I  would  expect  them  to  clear  their  recommendations  with 
me  before  purporting  to  represent  this  Department's  position  to  you  or  to  anyone 
else.  Since  they  have  not  sought  my  approval  for  any  action  as  yet.  it  is  apparent 
that  they  have  not  yet  drawn  any  conclusions  nor  developed  any  recommenda- 
tions, so  that  there  is  nothing  of  that  nature  for  them  to  share  with  you. 

I  appreciate  your  offer  to  discuss  this  matter  face-to-face  and  your  invitation 
to  visit  some  of  the  institutions.  My  schedule  does  not  permit  me  to  come  tO' 
Jefferson  City  at  this  time,  but  I  would  be  pleased  to  try  to  arrange  a  meeting 
there  or  in  Washington,  if  you  believe  it  would  serve  a  useful  purpose.  We 
would  be  happy  to  discuss  with  you  the  facts  developed  by  our  investigation 
after  it  is  completed  and  we  have  evaluated  the  facts.  I  encourage  your  coopera- 
tion in  this  matter  so  that  we  may  develop  the  facts  that  will  enable  us  to  fulfill 
our  substantial  responsibility  and  to  determine  whether  the  constitutional  rights 
of  our  mentally  retarded  citizens  are  protected. 
Sincerely, 

J.  Stanley  Pottingeb, 
Assistant  Attorney  General, 

Civil  Rights  Division. 

Attorney  Geneeal  op  Missouei, 

Jefferson  City,  March  27, 1975. 
Hon.  EowARD  H.  Levi, 
Attorney  General  of  the  United  States, 
Department  of  Justice,  Washington,  D.G. 

Dear  Mr.  Levi  :  I  have  received  a  letter  dated  March  19,  1975  from  Assistant 
Attorney  General  J.  Stanley  Pottinger  which  provides  further  justification  for 
my  decision  not  to  continue  assistance  to  your  Ofiice  of  Special  Litigation. 

Mr.  Pottinger  has  misstated  the  facts,  and  has  erroneously  characterized  the 
position  of  this  state.  Contrary  to  Mr.  Pottinger's  statement,  we  do  not  refuse 
to  cooperate  with  your  department  "on  the  ground  that  it  would  be  too  burden- 
some." Rather  we  refuse  to  assist  the  Justice  Department  in  its  thoughtless  and 
demoralizing  investigation  of  our  state  schools  for  the  mentally  retarded. 

Mr.  Pottinger  has  written  that  when  your  Mr.  Thrasher  interviewed  Dr.  C. 
Duane  Hensley,  he  told  Dr.  Hensley  that  he  had  a  right  to  have  an  attorney 
present.  That  statement  is  not  true.  The  fact  is  that  Mr.  Thasher  and  Mrs. 
Lentz  misled  Dr.  Hensley  as  to  the  nature  of  the  interview,  did  not  inform 
him  that  litigation  was  contemplated  until  the  second  day  of  discussion,  and 
did  not  advise  him  that  he  could  consult  counsel. 

Mr.  Pottinger  has  written  that  his  investigating  attorneys  have  refused  to 
discuss  their  findings  and  conclusions  with  us  because  "they  have  not  yet  drawn 
any  conclusions,"  so  that  "there  is  nothing  of  that  nature  to  share".  That  state- 
ment is  not  true.  The  fact  is  that  during  their  visit  to  our  state  school  at  Mar- 
shall, one  of  your  investigating  attorneys  told  Mrs.  Adrienne  McKenna,  the 
superintendent  of  that  institution,  "We  are  going  to  sue  you."  This  same  attorney 
told  Mrs.  McKenna  that  the  general  grounds  for  the  suit  would  be  right  to  treat- 
ment, right  to  privacy,  right  to  education,  and  to  insure  the  civil  rights  of  the 
residents.  He  went  on  to  add  that  he,  personally,  was  very  impressed  with  the 
job  that  was  being  done  at  Marshall,  and  that  he  thought  we  were  performing 
very  well  considering  the  age  of  the  buildings. 

The  extensive  demands  for  information  your  Department  has  made  on  our  state 
would  be  burdensome  to  meet.  But  the  burden  is  not  the  reason  why  we  will  not 
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assist  you.  The  reason  is  that  your  department  is  so  completely  insensitive  to  our 
program,  and  so  set  on  a  course  designed  to  destroy  the  morale  of  some  very  dedi- 
cated state  employees.  According  to  one  of  our  superintendents,  the  attitude  ot 
your  investigating  attorneys  was  "extremely  hostile."  Let  me  give  you  some 
specific  examples  of  what  I  mean :  ,      ,     .,      ^     .  ^-  ^ 

(i)  On  the  first  day  of  their  tour  of  our  state  schools,  the  first  question  one  ot 
your  attorneys  asked  the  superintendent  of  the  state  school  at  Nevada,  Missouri 
was,  "How  many  people  have  died  in  this  institution  because  of  inadequate 

care''" 

(ii)  At  Marshall,  one  of  your  investigating  attorneys  was  caught  rummaging 
through  the  desk  of  the  head  of  the  education  department  at  that  school. 

(iii)  Also  at  Marshall,  although  told  that  they  could  not  examine  the  per- 
sonal medical  records  of  patients  in  the  state  hospital,  your  attorneys,  on  several 
occasions,  literally  grabbed  the  charts  and  commenced  leafing  through  them,  until 
they  were  stopped.  _  ^     ,  ^        .-■     ^- 

(iv)  Again,  at  Marshall,  your  attorneys  interrogated  a  retarded  patient, 
obviously  upsetting  the  patient  until  the  interrogation  was  stopped. 

(v)  Your  attorneys  have  asked  the  FBI  to  "note  and  obtain  colored  photo- 
graphs of  any  unclean  or  non-functional  facilities.  "Your  investigators  have  liter- 
ally inspected  closets  and  store  rooms.  Yet  they  have  declined  an  invitation  to  in- 
spect fifteen  new  residential  cottages  under  construction  at  Marshall.  Nor  have 
they  shown  any  interest  in  our  eleven  new  diagnostic  centers  which  have  served 
some  20,000  people  since  1967.  Nor  have  they  asked  about  our  community  pro- 
grams through  which  significant  deinstitutionalization  has  been  accomplished  in 
the  last  three  years.  To  quote  one  of  our  superintendents  in  describing  the  ap- 
proach of  your  investigating  attorneys,  "They  were  very  negative,  looking  only 

for  the  worst."  ,         ^.  ■,     .       xr, 

Mr.  Levi,  I  have  written  you  and  your  predecessor  three  times  during  the  past 
two  mouths,  hoping  to  alert  you  to  a  terrible  thing  your  department  is  doing  to  a 
fine  program  in  this  state.  This  pa.st  Wefinesday,  I  did  what  I  hoped  the  two  of 
us  could  do  together.  I  spent  the  day  touring  our  state  schools  at  Higginsville 
and  Marshall.  I  am  sorry  you  were  not  with  me,  Mr.  Levi.  It  was  a  wonderful 
experience.  It  was  uplifting  to  see  dedicated  men  and  women  working,  often  on  a 
one  to  one  basis,  with  the  least  fortunate  citizens  of  our  state. 

I  am  sure  that  if  an  adversary  wants  to  come  here  for  the  purpose  of  picking 
us  apart,  he  can  find  things  that  are  not  perfect.  But  our  people  are  dedicated, 
Mr.  Levi.  We  have  a  good  program,  and  we  are  moving  forward  every  day. 

Yesterday,  one  of  our  superintendents  told  me  that,  with  regard  to  personnel 
and  morale,  "We  have  already  been  wounded"  by  the  investigation.  Another  said 
that  the  effect  of  a  lawsuit  on  staff  would  be  "irreparable  damage".  I  do  not 
understand  why  the  Department  of  Justice  must  be  our  adversary.  We  cannot 
cooperate  with"  an  effort  which  attacks  the  morale  and  forward  movement  of 
dedicated  people. 

If  you  insist  on  following  through  with  the  threat  of  litigation,  Mr.  Levi,  I 
cannot  stop  you.  In  that  event,  it  will  be  a  privilege  for  this  office  to  serve  as 
attorney  for  the  Department  of  Mental  Health.  I  believe  we  would  win  such  a 
lawsuit,  and  our  people  would  be  protected  by  judicial  supervision  of  the  investi- 
gative techniques  of  your  department. 

In  the  meantime,  I  do  not  want  Mr.  Thrasher  or  Mrs.  Lentz  or  the  agents  of 
the  FBI  to  harass  our  people  any  more. 
Sincerely  yours, 

John  C.  Danforth. 

Senator  Simpson.  Next  we  have  my  eminent  colleague  from  the  flat- 
lands  of  Nebraska,  Senator  Exon,  former  Governor  of  the  State  of 
Nebraska. 

If  you  will  proceed  please. 

TESTIM02TY  OF  HON.  J.  J.  EXON,  SENATOR  ESOM  THE  STATE 

OF  NEEEASKA 

Senator  Exon.  Thank  yon,  Mr.  Chairman. 

I  come  here  today  with  a  prepared  statement  and  possibly  to 
respond  to  some  of  your  questions. 
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I  don't  know  of  any  bad  people  that  are  involved  in  the  continued 
improvement  and  upgrading  of  our  facilities  for  our  mentally  re- 
tarded citizens  today.  I  think  the  problem  that  we  have  with  b.  10 
and  the  whole  approach  of  the  argument  that  goes  on  between  the 
philosophies  of  treatment  and  certainly  with  regard  to  S.  10,  we  are 
into  the  additional  argaiment  as  to  whether  or  not  the  Federal  Cjovern- 
ment  is  o-oing  to  become  further  involved  from  the  standpoint  of 
philosophy,  it  seems  to  me,  in  the  treatment  of  our  mentally  retarded. 
Today  it  appears  that  the  discussion  surrounding  S.  10  and  its  pred- 
ecessor S.  1393,  has  not  focused  on  a  thorough  examination  of  the 
manner  in  which  the  Justice  Department  has  handlecl  the  existing 
cases  in  which  it  is  involved.  Before  we  extend  authority  of  the 
Justice  Department  and  its  litigation  bureaucracy,  let's  determine 
what  the  bureaucracy  is  now  doing,  and  ask  whether  their  activity 
is  proper  and  consistent  with  the  goals  that  we  want  to  achieve. 

I  use  the  term  "bureaucracy"  very  deliberately.  No  matter  what 
o-lorious  banner  we  place  on  the  attorneys  of  the  Civil  Rights  l^itiga- 
tion  Division  of  the  Justice  Department,  it  still  boils  down  to  a  b  ed- 
eral  bureaucracy  with  all  the  inlierent  problems  that  such  agencies 
always  present.  In  an  effort  to  assist  in  this  overview  of  the  Justice 
Department.  I  thinlc  it  would  be  helpful  to  examine  Nebraska  s  ex- 
perience, not  in  an  effort  to  narrow  the  focus  of  the  hearing  to  ]ust  one 
State  but  rather  to  give  an  actual  picture  of  the  result  of  bureaucratic 
exercises  of  the  type  of  authority  that  S.  10  proposes. 

As  Governor  of  the  State  of  Nebraska  our  State  comprehensive 
mental  retardation  program  provided  me  with  my  most  rewarding, 
but  at  the  same  time  most  frustrating,  experience  during  my  two  terms 
as  Governor.  It  was  rewarding  because  of  the  outstanding  level,  coyer- 
ao-e  and  quality  of  services  that  we  were  able  to  provide  Nebraska  s 
rSarded  citizens,  but  it  was  frustrating,  because  of  the  lawsuit  inter- 
vened in  by  the  U.S.  Justice  Department  which  has  plagued  our  State 
for  almost  6  vears,  creating  divisiveness,  bitterness,  and  turmoil 
throughout  all  facets  of  our  mental  retarded  program. 

As  evidence  of  this  I  am  incorporating  in  my  testimony  a  letter  from 
Nebraska's  Attorney  General  and  a  copy  of  a  resolution  passed  by  the 
Nebraska  Legislature.  p      ,i     j 

Tlie  resolution  outlines  the  legislature's  concern  for  the  damaging 
effect  the  lawsuit  has  had  on  Nebrasl^a's  retarded  programs,  and  it  ex- 
presses the  legislature's  opposition  to  the  Justice  Department's  inter- 
ference in  the  internal  management  of  the  State's  service  to  the 
mentally  retarded. 

I  ask  that  this  resolution  which  was  cosponsored  by  36  ot  the  4y 
unicameral  members  be  made  a  part  of  this  hearing  record. 

Senator  Simpson.  Without  objection.  -,  ^.   .-,  t^-  w 

Senator  Exon.  Mr.  Days,  Assistant  Attorney  General,  Civil  Rights 
Division,  stated  when  he  testified  before  this  committee  that  upon 
coming  to  the  Justice  Department,  he  found  "gross  deprivations"  at 
the  Beatrice  State  Development  Center. 

Since  Mr.  Days,  to  my  knowledge,  has  never  been  to  the  center,  i 
must  point  out  his  conclusions  are  based  on  probably  his  own  opinion, 
but  no  personal  observation  of  the  situation. 

In  Pdflitiou,  the  informn<-ion  Mr.  Davs  relies  on  is  outdated  now  and 
was  when  he  came  to  the  Justice  Department.  Even  then,  his  data  m 
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no  way  indicates  a  "systematic  problem,"  that  is  his  term,  that  he 
asserts  is  necessary  before  the  Justice  Department  will  intervene  in  a 
particular  lawsuit. 

If  I  may  beg  the  chairman's  indulgence,  I  would  like  to  briefly  out- 
line Nebraska's  commitment  to  quality  and  comprehensive  mental  re- 
tarded programs  which  has  been  under  constant  attack  from  the  Justice 
Department. 

Mr.  Chairman,  in  the  last  9  years,  total  funding  for  Nebraska's  basic 
mental  retardation  programs  increased  from  $6.7  million  for  fiscal  vear 
1970  to  $35  million  for  fiscal  year  1979. 

Funding  for  our  excellent  community  based  programs  increased 
from  only  $1  million  in  fiscal  year  1970  to  $20.5  million  in  fiscal  year 
1979.  Clients  served  in  communities  have  increased  from  916  in  fiscal 
year  1971  to  2,490  in  fiscal  year  1978. 

At  the  Beatrice  State  Development  Center  alone,  funding  during 
this  period  went  from  $5,6  million  in  fiscal  year  1970  to  $14.4  million 
in  fiscal  year  1979.  This  increase  in  funding  of  almost  threefold  was 
accompanied  by  a  decrease  in  the  population  at  the  development  center 
from  1,170  to  700  during  that  same  9-year  period. 

Nebraska  is,  therefore,  spending  at  the  institution,  where  Mr.  Days 
said  he  finds  "gross  deprivations,"  $20,500  per  client  per  year.  I  would 
say  there  that  we  can  always  have  difiiculty  in  trying  to  measure  what 
happens  to  a  client  by  the  amount  of  money  that  we  spend,  yet  at  the 
same  time  I  think  it's  quite  evident  that  we  at  the  State  level  in  Ne- 
braska have  provided  the  money  and  are  constantly  improving  the 
care  that  we  provide  and  the  training  and  the  new  programs  that  I 
think  are  well-intentioned. 

And  we  have  still  a  long  way  to  go  in  the  overall  treatment  and  care 
and  new  programs  to  bring  our  mentally  retarded  people  along  on 
their  overall  treatment  program. 

Contrary  to  Mr.  Day's  assertion  of  cross  deprivation,  I  submit  it 
is  more  factual  to  say  Nebraska's  system  of  mental  health  retardation 
services  is  a  model  for  the  entire  Nation. 

Mr.  Chairman,  the  Nebraska  lawsuit  does  not  center  around  the 
issue  of,  "A  constitutional  minimum  level  of  care." 

Rather,  the  issue  is  one  of  professional  programmatic  philosophy 
and  boils  down  to  who  is  going  to  control  the  management  over,  and 
executive  decisionmaking  affecting  Nebraska's  retardation  program. 

Mr.  Days  admitted  as  much  before  this  committee  when  he  attempted 
to  justify  the  department's  successful  effort  to  enjoin  the  State  from 
expending  moneys  appropriated  by  the  legislature  to  improve  living 
units  at  the  center.  The  basis  for  this  is  the  .Justice  Department's 
philosophy,  which  is  at  the  heart  of  this  lawsuit,  that  all  institutions 
should  be  closed  and  that  all  mentally  retarded  individuals  can  best 
be  treated  in  community  facilities. 

This  philosophy  meets  with  strong  professional  as  well  as  adminis- 
trative objections  and  does  not  involve  an  individual  assessment  of 
each  client's  needs. 

But,  nevertheless,  it  provides  the  basis  for  the  .Justice  Department's 
involvement  in  the  Nebraska  case.  It  comes  as  little  surprise  then  that 
the  .Justice  Department  took  the  action  of  blocking  the  expenditure  of 
fund?  for  the  improvement  of  the  center's  living  units. 
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This  action  has  placed  the  State  in  a  very  disturbing  catch  22  situ- 
•ation.  The  moneys  enjoined  on  the  Justice  Department's  motion  were 
appropriated  by^he  leojislature  to  fund  a  plan  for  capital  construction 
and  renovation' as  required  by  HEW,  Medicaid  rules  and  regulations. 

Failure  to  comply  and  complete  this  construction  plan,  which  is 
presently  prevented'  by  the  Justice  Department,  places  $6  million  or 
Federal" medicaid  support  for  the  center  in  jeopardy. 

Put  simply,  rather  than  providing  solutions  and  assistance,  the  U.b. 
Justice  Department  has  become  the  largest  single  obstacle  to  improv- 
ing Nebraska's  services  for  its  mentally  retarded  citizens.  Mr.  Chair- 
man, they  are  marching  180  degrees  away  from  the  laudable  goals  in 

S.lO. 

Mr.  Chairman,  I  submit  this  attitude  of  "we  know  better  than  you 
and  "we  are  more  compassionate  and  more  concerned  than  you"  cur- 
rently exhibited  by  the  Justice  Department  bureaucracy  is  a  natural 
result  of  the  authority  to  sue  States  and  local  governments. 

Intervention  of  the'  Federal  Government  in  the  affairs  of  the  State 
and  local  governments  contemplated  by  S.  10  will,  by  the  natural 
inclination  of  the  bureaucrats  to  expand  their  authority,  not  be  limited 
to  gross  abuses  of  a  widespread  nature. 

Mr.  Chairman,  during  my  term  as  Governor,  I,  the  attorney  general 
of  an  opposite  political  party,  and  the  legislature  exhibited  a  deter- 
mination that  the  elected  leadership  of  the  people  of  the  State  of 
Nebraska  were  going  to  maintain  control  over  the  State  programs, 
and  we  were  going  to  make  the  final  policy  and  administrative  de- 
cisions affecting  Nebraska's  mental  retardation  system.  This  is  true,  I 
suggest,  of  other  States  as  well. 

In  closing,  Mr.  Chairman,  let  me  simply  say  that  the  confrontation 
between  Federal  and  State  Governments  which  S.  10  promises  will 
not  be  healthy  for  Federal-State  relations  and,  in  my  mind,  will  not 
be  helpful  in  improving  the  conditions  of  State  institutions. 

Those  sponsoring  S.  10  are  undoubtedly  well-intentioned.  However, 
as  one  who  has  been  on  the  firing  line,  developing  budgets  to  expand 
and  dramatically  improve  facilities  and  programs,  both  at  the  institu- 
tion and  in  the  communities,  I  wish  to  alert  this  committee  that  the 
sponsors  know  not  what  they  do  to  the  legitimate  balanced  need  of 
our  mentally  retarded  citizens  with  the  approach  proposed  in  S.  10 
■would  take. 

IMr.  Chairman,  thank  you  very  much. 

Senator  Simpson.  Thank  you  very  much.  Senator  Exon. 

Because  of  my  personal  knowledge  of  you  and  your  reputation  for 
fairness  and  real  forthrightness,  again,  because  I  am  living  right  here 
in  the  State  next  to  you,  I  can  tell  you  that  I  personally  am  aware 
of  the  Beatrice  situation,  and  the  things  you  state  and  you  stated  it 
with  great  authenticity. 

Thank  you  very  much. 

Senator  Morgan,  do  you  have  any  questions? 

Senator  Morgan.  No;  Mr.  Chairman,  except  to  commend  the  Sen- 
ator for  a  very  well-documented  statement  as  to  what  can  happen  if 
this  bill  is  passed,  what  can  become  even  more  difficult. 

Thank  you. 

Senator  Exox.  I  would  just  like  to  emphasize,  Mr.  Chairman,  once 
again,  that  I  think  that  Nebraska's  program  has  been  a  good  one.  We 


240 

do  not  claim  that  it  is  perfect.  We  have  a  ways  to  go  yet.  But  I  would 
suggest  to  5'On  that  if  S.  10  would  ever  become  law,  we  would  place  in 
the  hands  of  the  bureaucracy  of  the  Justice  Department  something 
that  would  cause  the  States  great  difficulty,  stating  once  again  the 
problem  of  separation  of  powers  between  the  Federal  and  State  Gov- 
ernments, and  the  Constitution  as  it  exists. 

But  even  far  more  important  than  that,  I  believe  that  this  action 
would  have  a  disastrous  effect  in  my  opinion  on  those  States,  those 
individuals  and  those  elected  officials  who  I  think  are  honestly  trying 
to  do  an  excellent  job  for  all,  and  I  emphasize  all  of  the  mentally 
retarded  citizens. 

Senator  Simpson.  Might  I  ask  just  another  question,  Senator  Exon  ? 

Senator  Danforth  described  his  dealings  with  the  Department  of 
Justice  with  some  clarity  and  the  attitude  exhibited  by  some  of  the 
Justice  attorneys. 

Do  you  have  anv  particular  comments  concerning  the  attitude  of 
Justice  personnel  involved  m  the  Nebraska  litigation?  And  I  would 
appreciate  hearing  that  if  3^ou  would  wish  to  share  it. 

Senator  Exo?^-.  Mr.  Chairman,  as  you  know,  I  am  not  an  attorney. 
When  I  am  talking  about  attorneys,  I  might  get  carried  away.  So  it 
probably  would  be  best  if  I 

Senator  Simpson.  I  heard  your  remarks. 

Senator  Exon.  You  heard  my  remarks.  You  are  going  to  cut  me  off? 

Senator  Simpson.  Yes. 

Senator  Exon.  I  would  just  say  that  I  am  sure  that  the  information 
contained  in  the  record  as  part  of  the  letter  that  was  sent  in  to  the 
chairman  by  our  Attorney  General  addresses  that  somewhat. 

I  would  simply  say  as  a  matter  of  understatement  that  their  attitude 
and  their  approach  has  been  one  that  lacks  any  real  semblance  or  sense 
of  cooperation  in  most  instances. 

Senator  Simpson.  Then  a  final  question. 

I  had  beeii  presented  earlier  in  my  participation  with  this  particu- 
lar legislation  with  correspondence  from  a  group  titled  Nebraska 
Mental  Eetardation  Panel,  a  group  who  apparently  contacted  the 
court  and  your  office,  commenting  on  State  action  in  this  case. 

I  think  it  would  be  helpful  for  the  record  if  you  might  tell  us  what 
that  panel  consisted  of,  who  those  personnel  were,  and  whether  it  was 
an  official  organization,  or  what  was  the  nature  of  their  participation. 

Senator  Exon.  I  will  be  glad  to  expand  on  that.  I  believe  what  the 
chairman  is  referring  to  is  the  panel  that  was  appointed  out  of  court 
action. 

As  I  testified,  this  started  about  6  years  ago,  an  action  against  the 
State  of  Nebraska  specifically  with  regard  to  the  Beatrice  facilitv,  and 
that  drug  on:  and  when  the  Federal  Government  Justice  Department 
bureaucracy  came  in,  it  became  very  intense. 

In  an  effort  to  try  and  settle  that  lawsuit,  there  was  an  agreement 
entered  into,  supervised  by  the  court,  where  a  panel  of  experts  were 
appointed  to  make  recommendations  as  to  what  changes  or  improve- 
ments should  be  made  at  the  Beatrice  facility,  and  it  was  clearly  under- 
stood that  when  that  panel  was  appointed  by  the  Governor^  by  me, 
from  a  list  of  professionals  and  citizens  recommended  to  me,  that  they 
had  the  responsibility  of  making  recommendations  to  me,  and  that  I 
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had  then  the  opportunity  as  Governor  to  look  at  those  recommenda- 
tions. They  were  not  bindino^  upon  me.  .i,„.  t 
Then  in  turn  I  had  to  take  those  recommendations,  on  those  that  i 
ao-reed  to,  to  the  Nebraska  Leofislature  for  proper  action. 

^"So  the  panel— we  had  two  panels.  We  had  one  panel  that  was  ap- 
pointed and  was  forced  to  disband  because  the  Nebraska  Legislature 
would  not  fund  the  necessary  money  that  the  panel  had  to  have  to 
operate.  I  ajrreed  to  the  panel  and  went  to  the  legislature  to  get  the 
monev,  and  the  legislature  said  no,  we  don't  want  anything  to  do  with 
it.  So  the  legislature  disbanded  the  panel  because  they  refused  to  tund 

Subsequent  to  that  the  panel  was  reappointed,  and  had  made  a  pre- 
liminary recommendation  to  me,  I  think  in  the  last  30  days  that  1 
was  Governor.  We  found  that  thev  had  not  carried  out  what  we 
thought  was  their  interpretation  of  the  detailed  plan  recommendation. 

We  sent  it  back  to  the  panel.  The  panel  is  now  coming  forward  with 
other  new  recommendations  which  are  being  given  to  Governor  Thone, 
and  he  in  turn  to  the  Nebraska  Legislature. 

So  the  panel  that  you  referred  to,  Mr.  Chairman,  is  an  outgrowth 
of  the  court  action. 

Senator  Simpson.  That  is  very  helpful.  That  certainly  clarifies  my 
understanding. 

Senator  MorPxAX.  Could  T  ask  just  one  question? 

Senator  Simpsox.  Yes,  Senator  ^Morgan. 

Senator  Morgan.  Senator,  in  your  prepared  statement  you  alluded 
to  the  fact  that  it  seems  to  be  the  philosophy  of  the  Justice  Departinent 
that  the  mentally  ill  or  mentally  retarded  should  be  put  in  community- 
oriented  institutions.  That  seems  to  be  happening  in  my  State  to  some 
extent. 

Now  this  bill  provides  that  privately  owned  and  operated  facili- 
ties— and  that  is  what  basically  they  are— shall  not  be  deemed  institu- 
tions under  this  act  unless  persons  reside  in  such  facilities  as  a  result 
of  State  action. 

Now  where  they  are  placed  in  these  institutions  by  employees  of  the 
State  system,  mental  retardation  institutions  or  mental  hospitals,  and 
the  bills  are  paid  for  by  the  State,  it  seemed  to  be,  or  Mr.  Days  seemed 
to  imply  that  that  would  certainly  be  State  action. 

Does  it  give  you  any  concern  that  the  same  sort  of  thinji  that  hap- 
pened to  your  State  institutions  might  also  proliferate  into  your  pri- 
vately— private  institutions  around  the  State  ? 

Senator  Exon.  Well,  since  I  suspect  that  the  Justice  Department 
may  have  something  to  do  with  the  wording  of  S.  10,  their  past  ac- 
tions would  indicate  that  they  do  not  constrict  their  activity  to,  prob- 
ably worded  in  legal  language,  would  give  them  the  broadest  interpre- 
tation on  which  they  might  choose  to  act  at  any  time  in  the  future. 

Senator  Morgan.  Last  year  when  this  bill  was  pending,  I  asked  one 
of  the  principal  sponsors  of  tlie  bill  if  it  would  be  possible  under  this 
bill  for  the  Justice  Department  to  involve  itself  in  a  county  jail,  the 
county  being  a  political  subdivision  of  a  State,  if  the  inmates  com- 
plained that  they  were  not  being  fed  a  nutritional,  well-balanced  meal. 

And  he  said  yes,  it  would  be  consistent  with  the  bill,  and  that  the 
Attorney  General  would  be  required  to  negotiate  with  the  Governor- 
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If  the  institution  didn't  agree  to  serve  a  meal  that  met  with  their 
standards,  then  they  would  be  required  to  bring  a  lawsuit. 

I  am  sure  that  strikes  you  as  it  does  me. 

Senator  Exon.  I  share  your  concern  in  that  area,  Senator. 

Let  me  expand  a  little  bit,  if  I  understand  what  the  basic  intent  of 
S.  10  is. 

In  our  particular  area,  the  Federal  courts  agreed  to  accept  this  law- 
suit, and  then  the  Justice  Department  intervened.  It  is  my  understand- 
ing that  in  other  Federal  court  jurisdictions  the  courts  have  said,  well, 
the  Federal  courts  have  said  no,  this  is  not  an  area  that  you  should  be 
in.  And  therefore  I  think  aside  from  the  good  things  that  S.  10  pur- 
ports to  do,  and  there  are  some  good  things  it  purports  to  do,  I  think 
what  it  basically  is,  in  its  simplest  form,  is  opening  a  Pandora's  box 
from  the  standpoint  of  the  bureaucracy  of  the  Justice  Department 
going  into  every  State  with  flags  flying,  "We  are  here  to  protect  the 
mentally  retarded." 

"While  I  recognize  and  endorse  that  under  our  laws  the  Justice  De- 
partment has  the  responsibility  and  duty  to  act,  I  suppose  if  there  is 
something  grossly  wrong,  people  are  being  treated  unfairly,  but  I 
t]iink  that  S.  10  and  its  basic  thrust,  while  carrving  a  nice  headline, 
m  the  end  would  not  be  in  the  interests  of  the  mentally  retarded  in 
.^'ebraska,  and  I  suspect  in  most  other  States. 

Senator  Morgan.  Thank  you.  Senator. 

Senator  Simpson.  I  have  no  further  questions,  except  I  would  ad- 
jnonish  you  about  your  charitable  comments  about  lawyers. 

I  will  visit  with  you  later  some  time. 

Senator  Exon.  1  thought  I  was  very  mild  on  that  this  morning. 

Senator  Simpson.  You  were. 

Senator  Exon.  Thank  you  very  much. 

[Letter  from  Nebraska  attorney  general,  resolution  passed  by  the 
Nebraska  Legislature,  and  the  prepared  statement  of  the  Nebraska 
Association  for  Ketarded  Citizens  follow :] 

State  of  Nebraska, 

Department  of  Justice, 

_  Lincoln,  Nebr.,  March  26, 1979. 

Hon.  Birch  Bath, 

Chairman,  Subcommittee  on  The  Constitution,  Judiciary  Committee,  U.S.  Senate, 
Washington,  B.C. 

Dear  Chairman  Bayh  :  Thank  you  for  the  opportunity  to  comment  on  S.  10. 

I  have  been  Attorney  General  of  the  State  of  Nebraska  for  the  last  five  years 
:and  during  this  entire  time  have  spent  a  great  deal  of  time  and  effort  working 
with  our  State's  mental  retardation  programs  and  also  personally  participating 
in  the  law  suit  involving  those  same  programs. 

Throughout  this  effort  I  have  been  struck  by  the  high  quality  of  services 
Nebraska  is  providing  its  mentally  retarded  citizens.  The  quality  of  services, 
level  of  services,  and  broad  availability  of  services  both  at  the  Center  in  Beatrice 
and  in  the  community  based  facilities  is  indeed  impressive. 

Likewise,  after  dealing  with  these  matters  for  the  last  five  years,  I  have 
found  the  law  suit  sponsored  by  the  U.S.  Department  of  Justice  a  major  stum- 
liling  block  to  the  maintenance  and  continued  development  of  our  mental  re- 
tardation system.  Rather  than  helping  solve  the  problem,  the  Justice 
Department,  in  a  very  real  sense,  has  become  the  problem.  The  bitterness  and 
■divisiveness  created  by  the  law  suit  has  permeated  the  retardation  services 
<lelivery  system  in  our  state  and  is  a  major  obstacle  for  us  to  overcome  in  our 
-efforts  to  improve  the  system. 
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I  would  urge  the  Committee  and  the  Congress  caution  against  expanding  the 
authority  of  the  Justice  Department  to  sue  state  and  local  government  when  the 
use  of  their  existing  authority  has,  in  many  cases,  been  counter  productive  to 
the  goals  sought. 
Sincerely, 

Paul  L.  Douglas. 


Legislatuke  of  Nebbaska,  86th  Legislature,  Ist  Session 


LEGISLATI\^   RESOLUTION    15 

Introduced  by  Burrows,  30th  ;  Beutler,  28th  ;  Brennan,  9th ;  Carsten,  2nd ;  Clark, 
47th ;  Cope,  36th  ;  Cullan,  49th  ;  DeCamp,  40th  ;  Duis,  39th ;  Fitzgerald,  14th  ; 
George,  16th  ;  Goodrich.  20th  ;  Hasebroock,  18th ;  Hefner,  19th  ;  Kahle,  37th  ; 
Kelly,  35th ;  Kennedy,  21st ;  Keyes,  3rd ;  Koch,  12th ;  Kremer,  34th ;  Labedz, 
5th ;  Lamb,  43rd  ;  Landis,  46th  ;  R.  Maresh,  32nd  ;  S.  Marsh,  29th ;  Merz,  1st ; 
Murphy,  17th;  Nichol,  48th;  Pirsch,  10th;  Rumery,  42nd;  Sieck,  24th; 
Stoney,  4th ;  Venditte,  7th  ;  Vickers,  38th  ;  Wagner,  41st ;  Warner,  25th ; 
Whereas,  the  State  of  Nebraska  is  committed  to  providing  a  comprehensive 
system  of  services  for  the  mentally  retarded  citizens  of  the  state ;  and 

Whereas,  such  system  includes  adequate  funding  to  provide  community  based 
services  and  programs  of  excellent  quality ;  and 

Whereas,  such  system  includes  use  of  the  Beatrice  State  Developmental  Center 
of  which  the  state  is  justifiably  proud  ;  and 

Whereas,  a  lawsuit  has  been  filed  involving  the  Beatrice  State  Developmental 
Center  in  which  the  United  States  Department  of  Justice  has  intervened ;  and 
Whereas,  the  intervention  of  the  Department  of  Justice  has  been  disruptive 
and  counterproductive  to  the  functioning  of  the  state's  mental  retardation  pro- 
gram ;  and 

Whereas,  such  intervention  has  embittered  and  polarized  the  professional 
statewide  staff  serving  the  mentally  retarded  ;  and 

Whereas,  such  intervention  has  worked  contrary  to  the  best  interests  of  some 
of  the  mentally  retarded. 

Now,  therefore,  be  it  resolved  by  the  members  of  the  86th  Legislature  of 
Nebraska,  First  session : 

1.  That  the  Legislature  express  its  opposition  to  the  intervention  and  interfer- 
ence of  the  United  States  Department  of  Justice  in  the  internal  management  of 
the  services  to  the  mentally  retarded  in  the  state. 

2.  That  the  Clerk  of  the  Legislature  send  copies  of  this  resolution  to  all  mem- 
bers of  the  Nebraska  Congressional  delegation  and  to  the  president  of  the  United 

States. 

Roland  A.  Luedtke, 
President  of  the  Legislature. 

I,  Patrick  J.  O'Donnell,  hereby  certify  that  the  foregoing  is  a  true  and  correct 
copy  of  Legislative  Resolution  15,  which  was  passed  by  the  Legislature  of 
Nebraska  in  Eighty-sixth  Legislature,  First  Session,  on  the  twenty-first  day  of 
February,  1979. 

Patrick  J.  O'Donnell, 
Clerk  of  the  Legislature. 

Prepared   Statement  by  the  Nebraska  Association  fob  Retarded  Citizens 

I.  introduction 

On  March  28,  1979,  Mr.  J.  James  Exon,  Junior  Senator  from  Nebraska,  testified 
before  the  Subcommittee  on  the  Constitution  of  the  Senate  Judiciary  Committee 
regarding  S.  10,  a  measure  which  would  authorize  the  United  States  Justice 
Department  to  initiate  actions  for  the  protection  of  Constitutional  rights  of 
institutionalized  persons.  Because  of  the  importance  of  this  measure,  and  be- 
cause it  is  imperative  for  the  Committee  to  have  as  complete  and  as  accurate 
a  picture  of  the  actual  situation  in  Nebraska  as  possible,  this  discussion  will 
examine  Mr.  Exon's  testimony  from  a  point  of  view  shared  by  many  citizens  in 
Nebraska. 
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The  bulk  of  Mr.  Exon's  statement  deals  with  his  personal  perception  of  the 
"problems"  caused  by  the  involvement  of  the  Justice  Department  in  the  Eoracek 
V.  Exon  litigation.  In  outlining  those  views,  Mr.  Exon  attempts  to  counter- 
balance the  assertion  of  those  "problems"  with  a  series  of  observations  regard- 
ing the  quality,  scope,  and  growth  of  programs  in  Nebraska  serving  the  State's 
retarded  citizens. 

A  careful  review  of  the  facts  makes  it  clear  that  Mr.  Exon  misrepresents  the 
situation  in  this  State,  the  actual  conduct  of  the  Eoracek  litigation,  and  his 
role  in  the  events  which  have  taken  Nebraska's  programs  to  the  point  that  they 
have  reached  today.  Three  specific  aspects  of  Mr.  Exon's  testimony  will  be  con- 
sidered: (1)  Its  general  tone  and  content;  (2)  the  actual  record  and  circum- 
stances surrounding  the  development  of  Nebraska's  programs;  and  (3)  the  true 
record  of  the  recent  Court  proceedings  leading  to  the  prohibition  of  certain 
construction  activities  at  the  Beatrice  State  Development  Center. 

II.    GENERAL   TONE   AND    CONTENT   OF    MR.    EXON'S    STATEMENT 

Viewed  in  isolation,  Mr.  Exon's  statement  would  lead  one  to  believe  that  the 
sole  force  behind  the  initiation  and  conduct  of  the  Eoracek  litigation  is  that 
of  the  Justice  Department.  This  is  simply  not  the  case.  As  anyone  who  has 
studied  the  case  knows,  the  suit  was,  in  fact,  initiated  in  1972  by  the  parents 
of  many  of  the  residents  of  BSDC.  Justice  Department  involvement  did  not,  in 
fact,  become  a  formal  element  of  the  proceeding  until  almost  three  years  after 
the  original  complaint  was  filed.  Moreover,  during  the  period  subsequent  to 
the  entry  of  Justice,  the  suit  had  not  become  the  sole  prerogative  of  the  United 
States,  and  the  level  of  activity  on  the  part  of  the  plaintiffs  and  the  guardian 
ad  litem  have,  if  anything,  increased. 

As  a  specific  case  in  point,  one  should  note  that  the  records  of  the  District 
Court  will  indicate  that  the  recent  hearings  on  construction  activities  will 
show,  in  the  form  of  both  motions  filed  and  participation  in  the  proceedings, 
an  extensive  and  continuing  involvement  of  the  plaintiffs  and  their  attorneys. 
The  "constant  attack"  upon  the  BSDC  program  to  which  Mr.  Exon  alludes  has 
then  actually  been  one  which  was  initiated  and  has  been  sustained  by  citizens 
of  this  State. 

In  addition,  one  should  note  that  Mr.  Exon's  characterization  of  the  Horacek 
litigation  as  a  "constant  attack"  upon  Nebraska's  mental  retardation  program- 
ming must  be  very  carefully  qualified.  To  the  extent  that  elements  of  Nebraska's 
system  violate  the  Constitutional  rights  of  its  citizens  and  preclude  the  ability 
of  those  citizens  to  grow  and  to  develop,  then  it  is  indeed  under  attack.  It  is 
a  well  established  principle  of  law  that,  when  a  state  chooses  to  fund  and 
operate  human  services  or  correction  programs,  it  must  do  so  in  a  constitu- 
tional manner.  As  the  record  in  the  Horacek  litigation  shows,  there  is  ample 
evidence  available  to  document  the  sort  of  abuse  and  neglect  which  would  lead 
one  to  believe  that,  prior  to  the  litigation,  the  conduct  of  Nebraska's  programs 
was  not.  in  fact,  consistent  with  constitutional  norms. 

In  response  to  this,  the  Exon  administration  continually  pointed  to  Nebraska's 
status  as  a  "world  leader"  in  the  provision  of  community  programs  and  to  the 
"progress"  being  made  in  the  provision  of  more  appropriate  programs  at  BSDC. 
Because  of  these  considerations,  the  litigation  was  then,  through  some  mysterious 
process,  transformed  from  a  legitimate  concern  for  human  rights  into  an  "un- 
warranted attack  by  the  Federal  Justice  Department  upon  Nebraska's  fine 
programs." 

This  sort  of  defense  ignores  certain  basic  facts.  The  first  of  these  is  that 
systematic  abuse  and  neglect  within  Nebraska  has  been  documented.  A  national 
reputation  for  quality  programming  in  community  settings  is  not,  therefore, 
a  defense  of  the  total  Nebraska  system.  It  is,  rather,  an  indictment  of  the 
national  state  of  affairs.  Nebraska's  superiority  by  comparison  to  other  states 
"does  not,  in  and  of  itself,  mean  that  all  of  the  Internal  components  of  its  system 
can  pass  constitutional  muster. 

But  it  is  of  far  greater  importance  to  understand  that  the  availability  of 
service  options  within  which  some  citizens  can  have  their  rights  protected  does 
little  good  for  those  other  citizens  who  must  remain  within  the  institutional 
setting.  The  problem  in  Nebraska  is  not  that  community  programs  are  not  avail- 
able. It  is,  rather,  the  ongoing  commitment  at  a  policy  level  of  State  government 
to  the  maintenance  of  significant  institutional  programs  in  the  face  of  clear  evi-  - 
dence  that,  for  most  of  Nebraska's  retarded  citizens,  they  are  both  inappropriate 
::and  unnecessary.  The  "attack"  that  has  been  mounted  in  this  State  is  a  simple 
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one.  It  says  that  we  have  proven  that  community  programs  can,  in  fact,  serve 
the  vast  majority  of  our  citizens  in  settings  which  are  more  appropriate  to 
their  needs  and  which  will  be  less  susceptible  to  violations  of  the  constitu- 
tional rights.  In  the  fact  of  that  evidence,  we  then  respectfully  request  that 
the  State  no  longer  maintain  a  commitment  to  more  expensive  and  less  appro- 
priate services,  a  commitment  which  sustains  the  investment  of  scarce  state  re- 
sources in  institutional  settings  at  the  expense  of  the  more  appropriate  commu- 
nity-based ones. 

A  second  major  problem  with  Mr.  Exon's  statement  lies  in  his  assertions 
regarding  the  areas  of  program  philosophy  and  program  management.  His 
major  theme  is  that  the  Justice  Department,  through  actions  not  described  and 
pursuant  to  policies  which  he  does  not  outline,  in  any  detail,  is  trying  to  both 
close  the  Beatrice  institution  and  assume  the  operational  control  of  Nebraska's 
programs. 

Neither  contention  is  supported  by  the  facts,  and  one  need  only  turn  to  the 
Consent  Decree  and  Agreement  entered  in  this  case  to  find  verification  for  this. 
The  Decree  and  Agreement,  which  have  provided  the  guiding  principles  for  all 
actions  within  this  litigation  since  they  were  signed  in  October  of  1975,  were, 
in  fact,  voluntarily  agreed  to  by  Mr.  Exon  and  the  other  parties  in  the  litigation. 
In  addition,  it  should  be  noted  that,  at  no  time  in  his  statement,  does  Mr.  Exon 
either  acknowledge  this  fact  or  discuss  the  details  of  the  agreement  which  he, 
liimself,  signed. 

The  Decree  is  very  clear  in  its  determination  that  the  rights  asserted  in  tbe 
litigation  do  exist  and  must  be  protected.  It  is  equally  clear  in  its  statement 
that  the  emphasis  within  Nebraska's  system  must  be  placed  upon  movement 
from  the  institution  into  less  restrictive  settings.  The  conduct  of  the  litigation 
from  the  point  at  which  all  parties  signed  this  agreement  has  not  been  to  secure 
additional  rights  or  to  place  additional  restrictions  upon  State  action.  It  has,  in 
all  cases,  merely  been  a  continuing  attempt  to  secure  a  clear,  systematic,  and 
convincing  commitment  from  State  government  to  live  up  to  the  terms  of  an 
agreement  that  they  entered.  This  is  a  critical  perspective  on  the  events  which 
liave  occurred  in  Nebraska  since  1975,  and  it  is  one  which  is  curiously  absent 
from  Mr.  Exon's  statement. 

The  Decree  and  Agreement  also  show  that  no  party  to  the  suit  either  seeks  to 
automatically  close  the  institution  or  to  preclude  its  operation  by  the  State. 
The  terms  of  these  documents  provide,  very  clearly,  for  the  continued  avail- 
abihty  of  such  programs  if  necessitated  by  an  individual's  need.  While  the 
Decree  does,  in  fact,  place  primary  emphasis  upon  the  return  of  individuals  to 
the  community  from  Beatrice,  such  movement  is  clearly  conditioned  upon  Iioth 
the  availability  of  suitable  programs  within  the  community  and  the  capability 
of  those  programs  to  meet  the  specific  needs  of  the  individual  in  question. 

Clearly,  most  parties  to  the  suit  and  many  individuals  within  this  State  do 
believe  that  most,  if  not  all,  mentally  retarded  individuals  can  be  best  served 
in  less  restrictive  settings.  The  record  does  not,  however,  verify  the  statement 
that  all  citizens  must  absolutely  be  so  placed.  At  no  time  has  either  the  Justice 
Department  or  any  other  party  to  the  litigation  called  for  the  automatic  closing 
'Of  Beatrice. 

Nor  have  they  suggested  that  any  other  element  of  program  management  cur- 
rently exercised  by  the  State  be  given  to  some  other  body.  There  is  nothing  in 
either  the  Consent  Decree  or  in  the  Plan  of  Implementation  developed  by  the 
Court  appointed  Panel  which  would  turn  any  aspect  of  program  management 
over  to  any  individual  other  than  those  legally  empowered  by  Nebraska  statute. 
All  that  is  called  for  l)y  the  Decree  is  the  simple  and  unassailable  requirement 
that,  if  programs  are  to  be  conducted  within  this  State,  they  must  be  conducted 
in  a  constitutionally  permissable  manner.  Within  the  confines  of  the  Constitu- 
tion and  the  law,  State  officials  are  free  to  act  as  they  see  fit.  And,  as  a  reference 
point  for  the  constitutional  limits  of  their  discretion.  State  officials  are  guided 
by  the  terms  and  language  of  a  Decree  in  whose  drafting  they  participated  and 
to  whose  terms  they,  of  their  own  violation  agreed. 

As  evidence  of  the  "concerns"  found  within  the  State  in  this  area,  Mr.  Exon 
offers  a  recent  resolution  of  the  State  Unicameral  and  three  pieces  of  cor- 
respondence from  various  State  officials. 

The  resolution  itself  is  vague  and  indefinite.  It  offers  no  specific  instances 
of  such  usurpation  of  management  prerogatives,  and  tends  to  characterize  the 
situation  surrounding  the  lawsuit  in  terms  suggestive  of  Justice  Department 
"domination".  As  noted  above,  this  is  not  the  case.  Moreover,  such  a  resolution 
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presents  a  situation  where  one  should  look  to  the  entire  picture  in  order  to 
properly  understand  its  context. 

In  this  regard,  it  is  doubtful  that  any  legislature  in  any  state  in  this  nation 
would  reject  the  chance  to  assail  nameless  Federal  bureaucrats  for  unspecified' 
acts  of  disruption.  Such  a  resolution  is  an  easy  and  essentially  meaningless 
fusillade  in  the  continuing  rhetorical  battle  between  state  and  Federal 
government. 

It  is  also  far  more  interesting  and  far  more  significant  to  examine  the  actual 
conduct  of  the  Nebraska  Legislature  in  areas  of  substance,  and  to  evaluate  that 
conduct  when  it  does,  in  fact,  present  an  open  choice  between  the  positions 
which  Mr.  Exon  adopts  and  the  actual  situation.  As  noted  within  the  section 
which  follows  on  the  growth  and  development  of  Nebraska's  mental  retardation 
programs,  increases  in  funding  for  community  programs  have  been  granted  by 
this  same  Legislature  in  spite  of  the  opposition  of  Mr.  Exon  and  his  staff 
during  his  term  as  Governor.  Much  of  this  growth  has  occurred  within  the  time 
that  the  Justice  Department  has  been  active  within  this  litigation.  As  a  matter 
of  choice,  then,  it  would  appear  that  the  commitment  of  the  Nebraska  Legisla- 
ture lies,  in  fact,  more  upon  the  side  of  those  viewed  as  "disruptive"  by  Mr.  Exon 
than  on  the  side  of  executive  agency  actions  which  are,  supposedly,  more 
consistent  with  the  rights  and  needs  of  the  retarded  citizens  of  Nebraska. 

Finally,  both  the  resolution  and  the  testimony  allude  to  the  "division"  and 
"bitterness"  which  are  present  within  the  State  because  of  Justice  Department 
actions.  Certainly,  there  are  thoi-e  in  Nebraska  who  are  opposed  to  and  dis- 
turbed by  the  positions  adopted  by  all  of  the  plaintiffs  in  this  action.  That  is 
their  prerogative  and  is  to  be  expected.  But  one  could  document  just  as  easily, 
and  in  much  greater  detail  than  is  done  by  Mr.  Exon,  equal,  if  not  larger, 
amounts  of  "bitterness",  "frustration"  which  have  resulted  from  the  actions 
undertaken  by  or  sponsored  by  Mr.  Exon  and  his  appointees  during  his  admin- 
istration. As  one  particular  example  of  this,  one  need  only  refer  to  the  enclosed 
letters  and  editorials  published  within  various  Lincoln  and  Omaha  newspapers 
within  the  last  few  months.  (See  Appendix  A.) 

In  summary  then,  the  general  tone  and  content  of  Senator  Exon's  statement 
does  not  provide  an  accurate  or  complete  context  within  which  Justice  Depart- 
ment activities  within  Nebraska  in  this  area  can  or  should  be  evaluated. 

III.   FACTORS   LEADING   TO   THE   GROWTH   OF   NEBRASKA'S   RETARDATION   PROGRAMS 

Both  the  testimony  and  the  supporting  materials  point,  with  some  pride,  to 
the  nature  of  Nebraska's  current  programs  and  their  growth  in  recent  years. 
As  a  matter  of  record,  there  is  little  doubt  that  Nebraska  does,  in  fact,  rank 
among  the  leaders  in  this  area. 

In  evaluating  this  fact,  one  must  again  emphasize  that  the  availability  of 
quality  community-based  programs  for  some  of  this  State's  retarded  citizens 
does  not,  in  fact,  vindicate  the  rights  of  all  of  this  State's  citizens  to  participate 
in  and  benefit  from  such  programs.  The  Constitution  does  not  grant  rights  only 
to  those  able  to  enjoy  them.  Those  rights  are  held  by  all  citizens,  and  the  goal  of 
the  Consent  Decree,  signed  by  the  parties  to  the  Horacek  litigation,  is  to  see 
that  they  are,  in  fact,  guaranteed  to  all  retarded  citizens  in  this  State. 

One  of  Mr.  Exon's  major  themes  is  that,  under  his  leadership,  significant  reduc- 
tions in  the  total  population  at  BSDC  occurred.  This  is  true,  but  needs  to  be 
evaluated  within  the  context  provided  by  three  observations.  First,  the  reduction 
of  the  BSDC  population,  from  a  level  of  some  2,300  residents  in  196S  to  its 
current  level  of  around  740  individuals  is  laudatory.  The  fact  remains,  however, 
that  most  of  those  who  do  remain  within  BSDC  are  capable  of  living  within 
community-based  settings.  Evidence  examined  by  the  Panel  and  presented  in 
their  suggested  Plan  indicates  that,  at  a  minimum,  over  500  of  the  current  BSDC 
residents  could  be  more  appropriately  served  within  community  settings.  While 
the  Panel  admits  that  the  resources  and  programs  required  to  sustain  many  of 
these  people  within  such  settings  are  yet  to  be  developed,  the  fact  remains  that, 
within  the  rights  protected  by  the  Decree,  such  movement  is  appropriate  and 
should  take  place. 

A  second  factor  in  this  record  is  that  much  of  the  movement,  while  indicating 
a  commitment  to  the  elimination  of  inappropriate  placement  in  institutional 
environments,  does  not,  at  the  same  time,  indicate  the  sort  of  positive  commit- 
ment to  meeting  individual  needs  which  Mr.  Exon  would  have  you  believe. 

A  careful  examination  of  the  historical  record  will  show  that,  prior  to  the 
period  during  which  the  depopulation  which  Mr.  Exon  references  took  place^ 
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Kebras.a  .a^  one  of  the  hi  jhestin.mutU.al  ^^^ 

comparing  the  number  of/"f  ^utu^na^  resments  ^^^^^^^  Retardation,  it  is 

>,'"  ^  tw^n^'igeV  the  peS  yeS    orinstitutional  populations,  Nebraska's  insti- 
shown  that  in  19b (,  tne  peaK  .>eai  ^"^  inriiviflnals  for  every  100,000  citizens 

tS  was  merely  the  recognition  that  institutional  confinement  for  a  large  num- 

Sat  had  eyen  f  pa?s£^^^  concern  for  the  rights  of  its  citizens.  More  simply  stated 
hfreductlon  of  ^the^BlDC  population,  as  a-/;ftifin'Mf  Exon?  assauVupon 
if^elf  haye  the  internal  validity  necessary  to  sustain  Mr.  Lxon  s  assault  upon 

'"ThrfiS'^Sr'Seh  must  be  considered  in  evaluating  Nebraska's  deinstitu- 

liS'^fSi^^dS^^icSS^^^ 

i?lnrCint  the  period  we  are  discussing  were  merely  transferred  from  one 
fn!m*;,t*n"fseWnr.ra™ther   AS  the  ehart  in  Ap^odi.  C    n^^^^^^^^^^ 

rno  r,f  tvia«;p  npoolp  were  in  fact,  placed  out  of  BbUL  into  nursing  iiomes.  ou^ii 

«5tate  moves  an  individual  from  one  service  setting  to  another.  -Rcjnr 

The  slowing  surface  presented  by  Nebraska's  43.1  percent  reduction  in  BSDC 

nonnlation  thus  coSeals  a  number  of  harsh  realities.  As  a  result,  Mr.  Exon  s  use 

Kr' Grie^eSro?^^^^^^^^^     to  suggest  that  ^-^^'^^^  J'^Zf'F^Z' B^B^^^^^^    be  'rl 
■Roracek  litigation  has  somehow  "impeded"  movement  from  BhUC  must  oe  re 
Assessed  Thfee  persiK^ctives  on  that  movement  have  already  been  outlined. 

Tn  addition  it  is  significant  to  note  that  the  the  period  upon  which  Mr.  Grie- 
pen^rog  ba ses 'h^Ts  data's  coincidental  with  the  significant  ^^^uctions  made  in  com- 
Siinltv  nrosrams  due  to  the  Exon  administration  reallocation  of  Federal  Social 
^ervVcesSS  in  fiscal  year  1976.  Placement  records  will  obviously  be  effected 
when  the  agencies  fnto  wWch  movement  will  take  place  cannot  fund  Programs 
rrtemiate  to  meet  the  needs  of  even  their  current  clients.  In  addition  it  is  also 
fmXtant  ?oTnderstand  that,  in  the  period  subsequent  to  that  reduction,  when 
movement  from  BSDC  has  been  almost  exclusively  into  community-based  pro- 
^ram?^  the  veariv  totals  have  been  77  in  fiscal  year  1977,  105  m  fisca  year  1978, 
Ind  an  estimated  108  in  fiscal  year  1979,  a  yearly  average  of  almost  97  indiyfuals 

As  ?  matTer  of  record,  then,  the  population  at  BSDC  has  decreased.  But  that 
decreasS  does  not  in  fact,  verify,  as  a  matter  of  necessary  conclusion,  that  such 
a  decrease  constitutes  either  an  endorsement  of  individual  rights  or  of  com- 
mxfnTty  programs    or  reflect  executive  level  decisions  consistent  with  such  an 

^"^fdSf  not  mean  that  the  record  is  not  a  good  one.  What  it  does  mean  is 
tha?it  miS  be  carefully  and  continuously  qualified  when  it  is  offered  as  a  con- 
trast to  ofter  stages  or  as  a  defense  of  state  policy  in  the  face  of  Justice  Depart- 
■ment  conduct  or  the  terms  of  the  Consent  Decree. 

Of  ?ar  more  importance,  however,  is  the  specific,  documented  record  of  the 
Ex?n  a'dmSistrSn's  role'in  the  actual  -development  and  expausK.n  of  f^^ 
for  Nebraska's  community-based  service  programs.  In  his  testimony  Mr.^.xon 
JSnts  with  pride,  to  the  expansion  in  program  funding  during  the  years  that  he 
™thirs?afe's  Chief  Executive.  What  Mr.  F.xon  does  not  do  ^^  ff  ^^fuHy  deh„e^ 
ate  the  extent  to  which  that  growth  occurred  in  the  face  of  action  on  his  part 
which  would  have  had  a  contrary  impact. 
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Data  reflecting  the  former  Governor's  actual  intentions  for  funding  of  mental 
retardation  programs  lias  been  examined.  Tiiis  data  was  derived  from  the  Gov- 
ernor s  l^xeeutive  Budget  documents  for  each  of  the  fiscal  years  reviewed  These 
documents  are  prepared  by  the  Governor  and  his  appointed  staff  each  year  and 
represent  the  best  possible  record  of  actual  Gubernatorial  intentions  in  teriis  of 
program  funding.  What  they  reveal  is  a  pattern  of  conduct  on  the  part  of  Mr 
Lxon  and  his  administration  in  which  funding  for  mental  retardation  programs 
mcieased  but  at  a  rate  w^hich  was  far  beyond  that  which  he  personally  requested 

Appendix  p  contains  a  chart  detailing  the  funding  of  communitv-based  pro- 
grams and  the  BSDC  program  for  each  fiscal  year  since  fiscal  year  1972  This 
year  is  chosen  because  it  is  the  first  year  within  which  the  Executive  Budget  docu- 
ment reflects  a  single  annual  appropriation,  rather  than  the  previous  bi-annual 
pattern  which  existed  in  Nebraska  to  that  point.  Appendix  E  contains  the  specific 
portions  of  each  of  the  Executive  Budgets  for  each  fiscal  year  from  197,3  to  the 
present  wjhich  indicate  the  Exon  recommendations  for  mental  retardation  pro- 

'^  l^%''nf\Vmi''uIr-  ^^f  ^""'^'"^/n-o'''''"™"'"*^-^^^'^^^  programs  increased  from 
fj^  !^-^^^.'^^^  1^  fiscal  year  19 < 2  to  the  current  level  of  $8,191,276  in  fiscal 
year  19-^9  This  is  an  increase  of  $7,157,332,  and  constitutes  growth  in  funding  of 
some  1  444  percent  Mr.  Exon  praises  this  growth.  What  he  does  not  tell  you  is 
that  Of  this  total,  $3,290,431  represents  funds  appropriated  by  the  Nebraska  Leg- 
islature in  excess  of  those  that  he  had  recommended.  This  means  that  for  com- 
munity programs.  46  percent  of  the  current  program  funding  came  not  as  a  re- 
sult of  the  leadership  of  the  former  Governor,  but  because  of  the  continuing  sup- 
Mr  wL^^^  programs  by  the  Legislature  in  the  face  of  recommendations  from 
Mr.  Exon  which  would  have  produced  a  significantly  lower  total  A  similar  cat- 
tern  IS  shown  for  the  BSDC  program,  within  which  30  percent  of  the  current 
budget  represents  funds  which  Mr.  Exon  did  not  ask  for  and  which,  were  it  not 
for  the  Legislature,  would  not  now  be  available. 

In  addition,  this  statistical  reality  does  not  reflect  a  further  element  in  pro- 
gram funding.  In  a  number  of  fiscal  years,  the  increa.ses  provided  bv  the  Legis- 
lat^ire  were  made  over  the  line  item  veto  of  those  funds  by  Mr   Exon 
,    Z^^  pernicious  influence  of  the  line  item  veto  exercised  bv  Mr.  Exon  and  re- 
buffed by  the  Legislature  is  especially  telling  in  the  area  of  special  education  fund- 
ing. As  noted  by  him.  Nebraska  statute  makes  special  education  programming 
mandatory,  and  provides  for  a  state  general  fund  reimbursement  to  the  school 
districts  of  90  percent  of  the  "excess  costs"  associated  with  such  programs   Be- 
cause of  the  difficulty  of  predicting  the  actual  program  enrollment  each  year 
there  has  often  been  a  neces.sity  for  the  Legislature  to  pass  a  supplemental  ai> 
propriation  so  that  all  legally  mandated  reimbursements  are  made  by  Sta te  go?I 
eSreTthrse'preSd"'"'''   ''  '^^''"'''^''^  ^ssociatea  with  themf^  ultimately 
Such  reimbursements,  and  the  appropriations  to  make  them,  are  matters  re- 
quired by  law.  Yet,  m  a  number  of  instances.  Mr.  Exon.  as  Governor  attempted 
to  preclude  the  ahihty  of  the  State  to  meet  its  required  reimbursement  obligations 
by  hue  Item  vetoing  the  necessary  funds  from  the  deficit  appropriations  measures 
This  sort  of  conduct  does  not  tend  to  verify  the  concerns  of  the  Exon  administra- 
K^  T.?^  °^^^1t''^  the  handicapped  in  this  State,  concerns  which  are  cla  med 
in  his  testimony.  Nor  do  they  indicate  the  sort  of  leadership  role  which  he  claims 
m  the  creation  of  the  service  programs  which  exist  here  today 

On  balance,  then,  the  record  in  Nebraska  does  not  tend  to  verify  Mr  Exon\ 
specific  claims.  In  point  of  fact,  what  it  does  show  is  that  growth  in  pro4am. 
ming  has  occurred  tn  spite  of,  rather  than  Decause  of  him  and  his  administration. 

IV.   REALITIES   UNDERLYING   COURT  INJUNCTION  OF  BSDC   CONSTRUCTION 

Mr.  Exon's  testimony  also  makes  much  of  the  Justice  Department  "preven- 

,l«".'   «^<^?,^?truction   and   renovation   at  BSDC   which  was   'CessarV'  and 

legitimate"  in  terms  of  the  state's  management  prerogatives.  The  specific  i^ 

stance  to  which  he  alludes  is  the  prohibifon  by  Federal  District  Court  of  cer- 

otnTr         "^  activities  in  the  "B"  and  "C"  Buildings  at  BSDC  in  December 

comniunitv  program  e™4s    Th^v  ar^thP^^^^  which   might  have  heen   applied   to 

as  opposed  to  the  tSlalSuaVe^ended      °'  *^^  cppropriaUon  made  by  the  Legislature. 
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Mr.  Exon  makes  a  great  deal  of  this  injunction  and  of  tlip  idea  that  it  poses 
great  danger  for  the  State  in  terms  of  its  ahility  to  obtain  reimbursement  under 
Title  XIX  of  the  Social  Security  Act  for  expenses  involved  in  the  operation  of 
BSDC.  The  actual  facts  from  this  situation  need  to  be  emphasized. 

The  first  is  that  the  decision  to  attempt  such  construction  and  renovation  was 
one  made  by  Mr.  Exon  and  staff  in  the  face  of  very  clear  language  within  the 
Consent  Decree  wliich  indicated  that  such  construction  should  not  in  fact  be 
undertaken.  As  noted  by  the  Court  in  its  order,  the  Decree  as  agreed  to  by  tlie 
State  provides  that  further  "construction  and  renovation"  at  BSDC  be  under- 
taken only  to  house  and  habilitate  retarded  citizens  pursuant  to  a  population 
level  determined  by  a  completed,  approved  Plan  of  Implementation.  (Consent 
Decree,  paragraph  18).  At  the  time  that  the  State  bid  the  work  and  signed  the 
contract,  no  such  court  ordered  Plan  existed. 

In  fact,  the  Exon  administration  had  in  its  hands  at  the  time  a  Plan  of  Im- 
plementation proposed  by  the  Panel  which  indicated,  in  clear  and  certain  terms, 
its  recommendation  that  much  of  the  work  being  called  for  was  not  necessary 
to  "house  and  habilitate"  what  the  Panel  believed  to  be  a  proper  "residual 
population  figure."  (Panel  Plan  of  Implementation,  Section  I,  pages  17-21,  Sec- 
tion III.  pages  64-77). 

As  a  clear  and  convincing  matter  of  law,  then,  one  is  led  to  the  conclusion 
that  Mr.  Exon  and  his  staff,  either  through  ignorance  or  as  a  matter  of  de- 
liberate choice,  chose  to  embark  upon  a  cour.se  of  action  which  was  contrary 
to  the  Agreement  that  they  had  signed  and  to  the  expressed  opinion  of  the 
Xebraska  Panel  as  contained  within  its  Plan. 

At  a  second  level,  that  of  policy,  Mr.  Exon's  testimony  is  also  at  variance 
with  the  actual  situation.  Much  is  made  by  him  of  the  Title  XIX  certification 
"delimma"  confronted  by  the  State.  AA'hat  he  does  not  acknowledge  is  that  there 
is  no  basis,  either  as  a  matter  of  reason  or  as  a  matter  of  inescapable  reality, 
for  the  injunction  to  place  this  state  in  any  jeopardy  in  terms  of  its  Title  XIX 
certification  status.  To  the  extent  that  problems  exist,  they  grow  only  from 
policy  decisions  made  by  the  Exon  administration. 

First,  the  "Catch-22"  regulations  which  supposedly  pit  HEW  against  Justice 
do  not  in  fact  impose  any  burden  on  the  State  other  than  that  which  it  choses 
to  accept.  Title  XIX  regulations  provide  for  certain  environmental  factors  based 
upon  a  statement  by  the  State  of  the  population  it  wishes  to  serve  within  a 
facility  and  the  buildings  which  it  chooses  to  employ  in  order  to  do  so.  In  the 
case  of  "B"  and  "C"  Buildings.  Mr.  Exon  is  correct  only  in  saying  that  the 
State,  through  a  "Plan  of  Compliance"  that  it  submitted  to  HEW,  had  indicated 
an  intention  to  use  those  buildings  and  the  sorts  of  renovations  which  would  be 
callefl  for  if  they  were,  in  fact.  used.  What  Mr.  Exon  does  not  stipulate  is  that 
the  population  base  called  for  within  the  Plan  of  Compliance  was  750,  500  over 
what  he  agreed  to  in  the  Consent  Agreement.  Nor  does  he  acknowledge  that 
the  Panel,  in  its  proposed  Plan,  had  provided,  in  great  detail,  the  information 
necessary  to  support  the  conclusion  that  the  needs  of  the  population  of  250 
could  be  met,  in  full  compliance  with  Title  XIX,  without  using  "B"  and  "C" 
Buildings  for  residential  purposes.  Finally,  Mr.  Exon  does  not  note  the  fact 
that  compliance  with  the  specific  regulations  regarding  partitioning  of  bed- 
room areas  can  be  waived  for  those  buildings  currently  in  use  which  might  not 
be  called  for  at  a  future  date  if  the  population  of  a  given  facility  does  decrease. 

Both  as  matters  of  policy  and  law  then.  Mr.  Exon's  assertion  that  unwarranted 
interference  in  legitimate  management  matters  has  occurred  is  not  born  out. 

Moreover,  the  actual  terms  of  the  injunction  imposed  by  the  District  Court 
themselves  do  not  verify  his  stand. 

First,  the  injunction  allows,  as  originally  recommended  by  the  Panel  in  its 
Plan,  for  much  of  the  construction  requested  in  the  State  contract.  Expeditures 
for  air  conditioning,  life  safety  improvements,  and  modifications  to  meet  acces- 
sibility needs  of  the  handicapped  are  in  fact  authorized  by  the  Court.  Thp  only 
pruhibition  is  upon  renovations  which  would,  in  the  estimation  of  the  Court, 
the  Panel,  the  plaintiff's  attorneys,  and  the  Justice  Department  pose  the  danger 
of  not  meeting  the  requirements  of  the  Consent  Decree  and  the  residents  for 
suitable  residential  space. 

Moreover,  even  that  prohibition  is  conditional  and  not  absolute.  In  its  order, 
the  Court  emphasized  that  the  basis  for  its  ruling  was  the  provision  of  the 
Decree  whicli  conditioned  any  major  construction  or  renovation  upon  the 
existence  of  an  approved  Plan  of  Implementation  designed  to  meet  the  needs 
of  a  "residual"  population.  In  that  respect,  the  Court  specifically  noted  that  it 
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entered  its  prohibition  only  because  such  a  Plan  did  not  in  fact  exist  at  that 
time.  And  in  doing  so,  the  Court  stated  that  if,  in  the  formulation  of  such  a 
binding  Plan,  the  State  did  carry  the  burden  of  proof  that  such  renovations  were 
in  fact  called  for  the  construction  could  then  proceed. 

As  a  specific  instance  then  of  unwarranted  conduct,  the  actual  circumstances 
and  terms  of  the  recent  Court  injunction  do  not  verify  Mr.  Exon's  version  of 
the  situation. 

V.   CONCLUSIONS 

The  purpose  of  this  discussion  is  to  show  that  many  of  the  dangers  anticipated 
by  Mr.  Exon  if  S.  10  is  passed  are  not  verified  by  the  Nebraska  situation.  The 
primary  conduct  of  the  Horacek  litigation  has  in  fact  remained  with  the  original 
plaintilfs.  The  record  within  the  last  few  years  vnthin  the  State  does  not  tend 
to  provide  unqualified  support  for  Mr.  Exon's  version  of  what  has  happened  and 
why.  And  the  balance  of  experience  tends  to  indicate  that  Justice  Department 
involvement  has  been  characterized  by  restraint  and  adherence  to  the  letter 
and  spirit  of  the  Constitution,  a  mode  of  conduct  which  as  in  some  cases  not  been 
equally  evident  in  the  actions  of  the  State's  previous  administration. 
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Pabents  of  Retarded  Protest  Layoffs 

(By  Bob  Guenther) 

Lincoln  parents  of  retarded  children  Thursday  warned  state  senators  that 
their  children's  learning  progress  will  be  halted  unless  cuts  in  funds  for  com- 
munity mental  retardation  programs  are  restored. 

Sharon  K.  Lafler,  531  N.W.  9th,  said,  "Why  because  they're  retarded  must 
these  children  take  the  brunt  of  economic  troubles?  It  doesn't  seem  fair." 

Ms.  Lafler  and  other  parents  expressed  concern  at  a  legislative  hearing  about 
budget  cuts  which  recently  forced  the  Lancaster  Ofiice  of  Mental  Retardation 
(LOMR)  to  lay  18  employes. 

DIVERSION   planned 

The  State  Welfare  Department  plans  to  divert  some  funds  under  the  $18 
million  Title  XX  program  from  services  for  the  mentally  retarded  to  day  care 
and  senior  citizens  services. 

Ms.  Lafler  said  her  child,  who  has  cerebral  palsy  and  epilepsy,  has  "progressed 
enormously  through  LOMR."  The  child,  she  said,  has  learned  to  eat  and  talk  and 
"thoroughly  enjoys"  the  LOMR  program. 

"If  you  cut  any  more,  he  will  not  be  able  to  receive  enough  individual  attention. 

ONLY  PAPERWORK 

"The  social  workers's  caseload  will  double,  and  she  will  only  have  time  for 
paperwork,"  she  said. 

She  cited  a  recent  drowning  incident  involving  a  retarded  child  as  a  reason 
more  people  are  needed.  The  children  have  got  to  be  watched,  she  said. 

Mrs.  Marge  Wilnes,  3430  Prescott,  said,  while  she  isn't  satisfied  with  LOMR, 
her  son  has  progressed  significantly  through  the  vocational  services  center  at 
the  Lincoln  Regional  Center. 

A  former  resident  of  the  Beatrice  State  Home,  Mrs.  Wilnes'  son  "has  a  quality 
of  life"  now  that  he  didn't  at  Beatrice. 

"He's  becoming  a  human  being,"  she  said,  "Now  we  go  to  bed  at  night  feeling 
comfortable." 

RELEASE    HER   GOAL 

She  said  her  goal  is  to  get  her  son  released  to  a  hostel. 

David  Barker,  2912  N.  50th,  said  he  and  his  wife  would  not  have  been  able  to 
keep  their  14-year-old  son  at  home  without  LOMR.  "He  needs  constant  atten- 
tion," Barker  said. 


251 


His  .on  presently  is  in  a  LOMR  program  with  four  students  and  one  teacher- 
a  ratio  wMcli  Barker  said  slio"lfJ^J^^;;;f:.„ff  turnover  at  LOMR.  Cliildren.  he 

youths  need  a  stable,  familiar  environment  he  s^^^^^^^  settlement  of  the  Beatrice 
StS^l^m^^X  wS^h^^So^i^^^^  population  for  Bea- 

^!.?k^S!%^t  S^^alXJISS^Ss  eommunit.  programs  hut 
^^i^2rSrSr:SLn;:T?S;f  Sset,  hut  they're  not  for  everyone,"  Mrs. 
^  BeatSce'has  the  specialists  and  recreational  facilities  for  the  retarded  which 
''T^nT^n^'^^^^^^one  Dr.,  said  she  has  seen  great  changes 

^^^Wh2;t"^al"abU^?o?a\Tg  ^  rights,  I  think  we  ought  to  think  of 

their  right  to  happiness,"  Mrs.  Murphy  said. 

[From  the  Lincoln  Star.  Jan.  25,  1978] 
PROGRAM     SUPPORTERS    DISPUTE    GUBERNATORIAL    BUDGET    AlDES 

(By  Don  Walton) 

«r.nT.-o«n.Pn  and  suDPorters  of  mental  retardation  programs  Tuesday  disputed 
Spokesmen  and  suppoire  s  community  programs  are  not 

SglheTr  Srr"n"taklng^\lSnts  ^ut  of  the  Beatrice  State  Developmental 
^"^Th^six  regionally  governed  community  programs  took  76  residents  out  of 

sBiIrr  is:^  ^^^'^e '^eSsr  iisis-  s^^^^ 

"^'They'have  taken  56  more  so  far  during  the  1977-78  fiscal  year  and  expect  to 
'^^"^'^^^^^^^^^^^  tried  to  get  people  out  of 

"""^^^^^S^^^^on  services  has  taken  more  than  20  residents 
ouY  of  Beatrice  in  the  last  14  months.  Region  3  Director  Roger  Harper  of 
Hastings  said. 

::?r  ca°' lu? 'o^K'Se'-wlth  a  bus  ana  take  out  a  whole  wa.d."  Harper 

^"T'telaSsfer  Office  S  M-IuurEmrtiou  i.  takiu.  five  people  f.-ou,  Beatrice 
during  tills  month  alone,  according  to  Dee  Evetltt  ot  Lincoln,  chairman  o£ 
TV^TJO/s  o-overnmental  affairs  committee.  i.     t    in 

The  16-?ouit?  Region  .5  Retardation  Services  in  southeast  Nebraska  took  15 
Beatrice  residents  cfuring  the  last  fiscal  year  and  lias  t^J^*^^- .%"«Jf  J.\^roviJes 
during  fiscal  1977-78,  Powell  said.  Its  budget  request  for  fiscal  19i8-(9  piOMdes 

''DouS'co\X"cSninS  Mike  Albert  of  Omaha,  who  chairs  the  Re- 
<^ion  6  (Eastern  Nebraska  Community  Office  of  Retardation)  area  board,  says 
he  would  like  to  meet  with  Gov.  J.  James  Exon  and  his  aides  to  resolve  the  con- 
tinuing friction  regarding  programs  for  the  mentally  retarded 

"l  want  to  meet  with  the  governor,"  Albert  said  Tuesday.  'Tve  tried  on  three 
separate  occasions  to  arrange  such  a  meeting.'  ...  ,     „„4-^„:„i 

Tuesday's  series  of  responses  were  triggered  by  di.scussion  in  a  gubernatorial 
budget  meeting  reported  in  Mondays' Star.  •  „^  „^  f,,^ 

pSwell  and  Harper  said  they  were  also  disturbed  by  criticism  voiced  at  the 
governor's  budget  meeting  about  the  size  of  cash  balances  held  in  the  bank  by 
regional  programs. 
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Most  of  the  balance  Tepresents  one  month's  buget  needs,  they  said    and  H 
necessary   in   view   of   the   lag  in   reimbursement   of  costs  from  the  state 
'We  also  need  some  funds  to  meet  contingencies,"  Harper  said 
As  for  the  $1  million  budgeted  this  fiscal  year  by  the  state  to  reeional  nrn 

ftlTao  exa?u/tS  '''  "^'""^^  '^^"  ^^^'^^^  into^ommtSVcarenhey  sS 
What  is  lacking  from  the  state  is  "adequate  planning  and  leadership  in  cro- 
gramming"  for  all  mental  retardation  services.  Powell  said  "''^''^''^'^^^  '"^  P'^^' 
The  proposed  fiscal  1978-79  budget  for  the  state's  Office  of  Mental  Retardation 
does  not  even  provide  for  a  director,  he  said.  And  it  is  the  OMR  directo?  who  is 
supposed  to  "give  a  positive  and  direct  thrust  to  community  placement  "hi  said 
acknowleS  '  ''"'  '^'''  '"'  '^"'"'^  ''  ^'^'''^  ^  ^^^^^^  ^^  pSment.  loweU 

"I  would  agree  that  it  could  have  moved  more  aggressively  But  it  has  a  npw 
director  now  and  is  starting  to  do  so,"  he  said  ^''^^eiy.  unz  iz  nas  a  new 

Belt! Ic^  duri^f  th.^f.'^^fi.^^.T'^  ""^'^^  ?°^   *^^^  ''  t^^'^  ^^  '^'^^^^^^  f^o^ 
1977-78?  ^^^"^  ^""^  ^^^  *^^^^  ^^  ^^^e  thus  far  in  fiscal 

HANDICAPPED   PROGRAMS 

tor ''ww^;i!^''  '7^b^;a«'^a  Legislature  passed  LB403,  assuring  all  children  no  mat- 
n/thl  i'l''''^  ^''^'"'i  f''^'^}''^  ^'^  assured  under  the  law  to  be  reimbursed  90  percent 

education  ftuids  out  o(  the  budget.  Each  rear  the  LeglslSu!-e  oVerrWefthe  vet^ 
etfca?f„,f  tTSSl,1S,S"ciSe;"  "'*°'^  ''^  '^^  ^^  Provi1,e°7/ee  tpS^.Sj^ 

cJ.irafisfs.s.°u^-ir;L^rj;;?rhi,''S7e!^^^^^^^^^^^^^^^ 
g;fh?i-^to^r^f^Sat^t^-Li^,TLir;de'rA^i-"-«'-"- 

d-iuoSS /^.L^r''^"'-  ''I  ^    25-year-old    mentally    retarded,    multi-handicapped 

centfr'at  iZml.Z.::,''''''''^'  ''"T  ^'^^  Participates' in  a  work  ac?iSty 
ctnrer  at  LOMR.  As  parents  we  are  extremely  interested  in  aDnronriflf-P  Pnnf 
munity  residential  services  for  her.  None  of  us  is  getting  any  ZiXr  I  hav^ 
many  friends  who  have  kept  sons  and  daughters  at  home  These  Se  are  alio 
getting  concerned  because  of  lack  of  reside.itial  services  in  the  community 
..?.{  .  ''''  ^"'^  V^''''^  approximately  $800,000  for  community  bTse°l  mental 
retardation  regional  programs.  This  will  totally  wipe  out  any  new  resident  al 
services  m  Lancaster  County  as  well  as  other  services  across  theltatp 

I  am  confident  the  Legislature  will  override  the  gove?no?s  veto   However   I 
would  fee    remiss  if  I  didn't  point  out  to  all  who  are  interested  that  weTrlJet 
Snfi-^.i'l"'-'"""'^  of  the  governor's  worn  out  statements  about  how  hl?d  he  has" 
worked  to  improve  the  lives  of  mentally  retarded  children  and  L,,H«  frf  v^ 
braska.  Life  is  better  for  mentally  retarded  peopfe  in  Nebraska  in^ptl  o?  not 
?uTS  ?L  Smm^trentr  '^'^  '^^^^^^^  ^o  have  a  LegislatSre^^^^S  h"a^^ 

[From  the  Opinions — Lincoln  Journal,  Apr.  18,  1978] 
Senators'   Responsibility   Showing 
(By  Dee  Everitt) 

Any  Legislature  which  enacts  a  wimpy  anti-litter  bill  to  head  off  a  decent  bottle 
lall  or  ravages  the  Sunshine  Act  or  gives  away  part  of  the  state's  taTbase  or 
further  postpones  water  policy  decisions  can  not  qualify  for  very  high  marks 

Nevertheless,  the  Legislature  Monday  came  out  looki/g  better Tha?GoT  Exon 
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Senators  thunderously  elected  to  override  gubernatorial  line-item  vetoes  fund- 
ingestablished  educational  programs  for  handicapped  children  or  wards  of  the 
cofirt  The  money,  sUghtly  more  than  $2  million,  would  reimburse  school  districts 
for  expenditures  caused  by  special  programs  for  the  youngsters  i,^^„„op 

Immediately,  lawmakers  were  lashed  by  an  Exon  press  release.  Just  because 
schooTdSfrfcts  spent  the  money  is  not  a  sufficient  reason  to  reimburse  them,  Exon 
maintained.  He's  been  maintaining  that  view  for  years.  -^  t,„  vo/i 

¥he  governor  would  be  in  a  lot  better  moral  position  to  flog  senators  if  he  had 
also  line-item  vetoed  the  $7.-5  million  deficit  appropriation  which  pays,  to  the 
penny!  the  state-s  1977-88  personal  property  tax  relief  to  counties.  He  didn  t. 
Thnt  would  have  been  more  politically  unsettling. 

But  in  teiM^s  of  firmly  obligating  the  state  to  payouts,  both  the  personal  prop- 
ertv  tax  relief  and  special  education  reimbursement  laws  are  on  a  par. 

One  can  sympathize  with  Exon  that  the  state  ought  not  blindly  pick  up  what- 
ever special  education  bills  local  districts  contract. 

Yet  that's  the  way  the  existing  open-ended  laws,  unfortunately,  are  writ  en.  If 
the  chief  executive  introduced  a  bill  specifically  ending  what  he  calls  a  blank- 
check  scheme  we  confess  such  administration  initiative  got  by  us.  .  ,     ,  „„ 

The  state  is  pledged  to  pay  90  percent  of  the  excess  costs  of  local  special  educa- 
tion for  handicapped  children.  Although  the  annual  tab  for  that  now  is  approach- 
ing $20  million,  the  Legislature  refuses  to  welch  on  the  state's  stated  commmit- 

"^For  declining  to  make  the  handicapped  children  a  political  football  just  to  win 
a  political  argument  over  tax  rates,  senators  demonstrated  they  can,  too,  be 

responsible.^  27  I  had  the  opportunity  of  testifying  before  the  House  Ways  and 
Means  Subcommittee  on  PubUc  Assistance  in  Washington,  con,^?™^^-- J^^^le  XX 
(social  service  dollars).  Title  IVA  and  IVB  (foster  care  and  child  welfare  serv- 
ices) on  behalf  of  the  National  Association  for  Retarded  Citizens.  .  ..    ^  ^„ 

Advocates  for  mentally  retarded  people  have  spent  a  good  deal  of  time  en- 
couraging Congress  to  raise  the  ceiling  on  these  social  service  ^^^ell^^/^f '"^^t^/^,;; 
states  It  has  been  difficult  to  fund  programs  in  the  community  for  mentally 
retarded  people  when  the  federal  monies  have  had  a  ceiling  for  three  years. 

I  found  while  in  Washington  that  Sen.  J.  J.  Exon  wouldbe  testifying  against 
S  10  before  the  Senate  Subcommittee  on  the  Constitution.  Since  I  am  ex- 
tremely interested  in  the  protection  of  constitutional  rights  of  mentally  retarded 
Sleli^S^S  institutions  and  believe  the  Justice  Department  does  bave  the 
?fght  to  intervene  on  their  behalf,  I  decided  to  stay  and  see  what  my  senator  had 

^^Tcame  as  no  surprise  to  me  when  Exon  spent  the  greatest  portion  of  bis  time 
telling  the  committee  what  wonderful  things  had  been  done  for  the  mental  re- 
tarded in  Nebraska  while  he  was  governor.  He  presented  a  great  deal  of  sta- 
tistics and  charts,  prepared  by  the  State  Office  of  Mental  Retardation,  citing 
the  increases  in  funding  over  the  past  years.  This  is  indeed  true. 

However,  those  increases  came  about  in  spite  of  his  administration,  not  because 
of  it  State  general  fund  increases  became  available  because  state  legislators 
saw  the  need  and  met  it.  Title  XX  dollars,  under  the  control  of  the  governor, 
have  not  increased  to  services  for  the  mentally  retarded  at  all  in  almost  four 

^^Sny  years  we  not  only  had  to  work  very  hard  with  the  legislators  for  in- 
creases but  more  often  than  not,  work  for  an  override  of  a  veto  by  Gov.  Exon 
It  disturbs  me  a  great  deal  to  listen  to  Sen.  Exon  take  credit  for  improvement 
of  services,  when  he  had  placed,  in  my  opinion,  every  roadblock  conceivable. 

The  most  disturbing  thing  to  me  about  the  testimony  of  Sen.  Exon  and  others 
was  lack  of  concern  for  the  mentally  retarded.  Never  once  did  I  hear  anyone 
talk  about  the  mentally  retarded  persons  as  individuals.  Generally  they  were 
only  concerned  about  harassment  of  "fine"  state  employees,  states  rights  and 
how  dare  anyone  (meaning  the  Justice  Department)  interfere.  _ 

How  dare,  indeed !  If  the  states  are  not  doing  their  job,  someone  needs  to  in- 
terfere to  protect  my  daughter's  rights  or  any  other  mentally  retarded  person 
whose  rights  are  being  violated— the  same  protection  of  rights  you  and  I  expect. 

Dee  Everitt. 
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TABLE  6.— POPULATION  TRENDS  IN  PUBLIC  RESIDENTIAL  FACILITIES  FOR  THE  MENTALLY  RETARDED: 

1970-75 


Resident  population  as  of 


January  1975 


July  1970 


Total 

increase/ 
decrease 


Percent 

increase/ 
decrease 


1.  Alabama 1,762 

2.  Alaska 110 

3.  Arizona 1,050 

4.  Arkansas 1,620 

5.  California '10,000 

6.  Colorado i  1,  700 

7.  Connecticut.. 3,  500 

8.  Dpjaware 575 

9.  District  of  Columbia 

10.  Florida 

11.  Georgia 

12.  Hawaii 

13.  Idaho 

14.  Illinois 

15.  Indiana 

16.  Iowa 

17.  Kansas 

18.  Kentucky. 

19.  Louisiana 

20.  Maine 

21.  Maryland 

22.  Massichusetts 

23.  IVlicnigan 

24.  Minnesota 

25.  Mississippi 

26.  Missouri 

27.  Montana 

28.  Nebraska 

29.  Nevada 

30.  New  Hampshire 

31.  New  Jersey 

32.  New  Mexico 

33.  New  York. 

34.  North  Carolina — 

35.  North  Dakota 

36.  Ohio 

37.  Oklahoma 

38.  Oregon 

39.  Pennsylvania 

40.  Rhode  Island 

41.  South  Carolina 

42.  South  Dakota 

43.  Tennessee 

44.  Texas 

45.  Utah... 

45.  Vermont 

47.  Virginia 

48.  Washington 

49.  West  Virginia 

50.  Wisconsin 

51.  Wyoming 

Total 167, 652 


1,364 

5,509 

3,568 

712 

465 

6,800 

3,000 

1,460 

1,658 

945 

1  3,  800 

586 

3,800 

6,000 

7,100 

'  3, 600 

2,332 

2,567 

550 

•  1,  000 

(-) 

740 

7,500 

780 

19,  854 

4,300 

950 

1  8,  000 

i  2,  100 

2,160 

1  10,  000 

839 

3,600 

1,180 

I  2,  500 

113,  200 

850 

466 

4,900 

>  2,  500 

'500 

1  3,  000 

1600 


2,300 

109 

971 

1,294 

11,  483 

2,113 

4,074 

568 
1,242 
6,128 
1,864 

747 

654 
7,877 
3,604 
1,623 
2,016 

989 
2,959 

799 
3,215 
7,554 
11,  834 
4,321 
1,340 
2,535 

944 

1,759 

(-') 

970 
6,846 

708 
26,  551 
5,068 
1,497 
9,462 
1,934 
2,836 
10,621 

851 

3,633 

1,197 

2,785 

11,037 

863 

628 
3,661 
3,738 

461 
3,781 

699 


-538 

+1 

+79 

+326 

-1,483 

-413 

-574 

+7 

+122 

-619 

+1,704 

-35 

-189 

-1,077 

-604 

-163 

-358 

-44 

+841 

-213 

+585 

-1,554 

-4,  734 

-721 

+992 

+32 

-394 

-759 


-230 

+654 

+72 

-6,  697 

-768 

-547 

-1,  462 

+166 

-676 

-621 

-12 

-33 

-17 

-285 

+2, 163 

-13 

-162 

+1,  239 

-1,238 

+39 

-781 

-99 


-23.4 
+.9 

+8.1 
+25.0 
-12.9 
-19.5 
-14.0 

+1.2 

+9.8 
-10.1 
+91.4 

-4.7 
-28.9 
-13.7 
-16.7 
-10.0 
-17.7 

-4.5 
+28.4 
-26.7 
+18.1 
-20.5 
-40.0 
-16.7 
+74.0 

+1.3 
-41.7 
-43.1 


-23.7 

+9.5 
+10.1 
-25.0 
-15.1 
-36.5 
-15.4 

+8.6 
-23.8 

-5.8 

-1.4 
-.9 

-1.4 
-10.2 
+19.5 

-1.5 
-25.7 
+33.8 
-33.1 

+8.4 
-20.6 
-14.1 


186,  743 


-19,091 


-10.2 


1  Estimated. 

2  Nonreporting. 

Source:  Mental  Retardation:  Trends  in  State  Services,  PCMR,  1976. 
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TABLE  3.-P0PULA1I0N  TRENDS  IN  PUBLIC  RESIDENTIAL  FACILITIES  FOR  THE  MENTALLY  RETARDED:  1970-75 


Resident  population 

Resident  population 

as  of  1970 

as  of  1975 

Percent  of  chan£e 

Rate  per 

Rate  per 

Rate  per 

1,000 

1,000 

1,000 

Number 

population 

Number 

population 

Number 

population 

2,  300 

0.68 

1,762 

0.50 

-23.4 

-26.5 

109 

.36 

110 

.33 

+.9 

-.8 

971 

.54 

1,050 

.49 

+8.1 

+9. 

1,  294 

.68 

1,620 

.78 

+25.0 

+14.3 

11,483 

.58 

1  10,  000 

.48 

-12.9 

-17.7 

2,113 

.96 

'  1,  700 

.67 

-19.5 

-19.2 

4,  074 

1.36 

3,500 

1.13 

-14.0 

-16.8 

568 

1.03 

575 

1.00 

+1.2 

-.9 

1,  242 

1.63 

1,364 

1.88 

+9.8 

+15.3 

6, 128 

.90 

5,509 

.68 

-10.1 

-24.3 

1,  864 

.40 

3,568 

.73 

+91.4 

+82.4 

747 

.97 

712 

.84 

-4.7 

-13.5 

654 

.92 

465 

.58 

-28.9 

-36.4 

7,  877 

.71 

6,800 

.61 

-13.7 

-14.9 

3,  604 

.69 

3,000 

.56 

-16.7 

-18.80 

1,  623 

.58 

1,460 

.51 

-10.0 

-12.1 

2,  016 

.88 

1,658 

.73 

-17.7 

-17.1 

989 

.31 

945 

.28 

-4.5 

-9.6 

2,  959 

.82 

1 3,  800 

1.01 

+28.4 

+23.2 

799 

.81 

586 

.56 

-26.7 

-30.8 

3,  215 

.82 

2,800 

.93 

-12.9 

+13.4 

7,  554 

1.33 

6,000 

1.03 

-20.5 

-22.5 

11,834 

1.33 

7,100 

.78 

-40.0 

-41.8 

4,321 

1.14 

3,600 

.92 

-16.7 

-19.3 

1,  340 

.61 

2,332 

1.00 

+74.0 

+53.9 

2,  535 

.54 

2,567 

.54 

+1.3 

0 

944 

1.37 

550 

.74 

-41.7 

-45.9 

1,  759 

1.17 

I  1,  000 

.65 

-43.1 

-44.4 

(2)  . 

(0  - 

970 

1.31 

740 

.92 

-23.7 

-29.7 

6,  846 

.95 

7,500 

1.02 

+9.5 

+7.4 

708 

.71 

780 

.70 

+  10.1 

-1.4 

26,  551 

1.45 

19,854 

1.09 

-25.0 

-24.8 

5,  068 

.99 

4,300 

.80 

-15.1 

-19.2 

1,  497 

2.41 

950 

1.50 

-36.5 

-37.8 

9,  462 

.88 

)  8,  000 

.74 

-15.4 

-15.9 

1,  934 

.74 

1.35 

.90 

1  2, 100 

2,160 

1 10,  000 

.78 
.96 
.84 

-8.6 

-23.8 

-5.8 

+5.4 

2,  836 

-28.8 

10,  621 

-6.6 

851 

.90 

839 

.90 

-1.4 

0 

3, 633 

1.40 

4,275 

1.54 

+17.7 

+10.0 

1, 197 

1.79 

1,180 

1.73 

-1.4 

-3.3 

2,785 

.71 

1  2,  500 

.60 

-10.2 

-15.5 

11,037 

.99 

1 13,  200 

1.10 

+19.5 

+11.1 

863 

.78 

850 

.72 

-1.5 

-7.7 

628 

1.43 
.80 

466 
'  4,  900 

.99 
.99 

-25.7 
+33.8 

-31.8 

3,  661 

+23.8 

3,738 

1.10 

1  2,  500 

.72 

-33.1 

-34.5 

461 

.27 

■500 

.28 

+8.4 

+3.7 

3,781 

.86 

1  3,  000 

.66 

-20.6 

-23.2 

699 

2.12 

'600 

1.70 

-14.1 

-19.8 

State 

Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Delaware ._ 

District  of  Columbia 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

lowa_. _ 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland.-. 

Massachusetts 

M'chigan. _ 

Minnesota 

Mississippi... 

Missouri.. 

Montana 

Nebraska 

Nevada 

New  Hampshire 

New  jersey 

New  Mexico _. 

New  York 

North  Carolina 

North  Dakota 

Ohio 

Oklahoma 

Oregon. 

Pennsylvania 

Rhode  Island. 

South  Carolina. 

South  Dakota 

Tennessee 

Texas 

Utah... 

Vermont.. 

Virginia 

Washington 

West  Virpinia 

Wisconsin 

Wyoming 

Total. 186,743  .92         168,327  .79  -9.8  -14.1 

'  Estimated. 
'  Nonreporting. 

Source:  Mental  Retardation  Past  and  Present,  PCMR,  1977* 
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NURSING  HOME  PLACEMENT  OF  500  PATIENTS  DISCHARGED  FROM  BEATRICE  STATE  HOME,  1966-75 


Town 


9. 
10. 
11. 
12. 
13 
14, 


1.  Ainsworth 

2.  Araphoe 

3.  Ashland 

4.  Atkinson 

5.  Auburn 

6.  Aurota 

7.  Bassett 

8.  Bayard 

Beatrice 

Beemer 

Beilevue 

Benkelman 

Blair 

Bloom  field  — 

15.  Bridgeport 

16.  Broken  Bow.- 

17.  Burwell 

18.  Butte 

19.  Cambridge... 

20.  Central  City.. 

21.  Chadron 

22.  Clarkson 

23.  Coleridge 

24.  Columbus 

Creighton 

Curtis 

27.  Dakota  City— 

28.  Deshler 

29.  Dodge 

30.  Edgar 

31.  Edison 

32.  Elmwood 

33.  Elwood 

34.  Exeter 

35.  Fairbury 

36.  Fairmont 

37.  Falls  City 

38.  Firth 

39.  Franklin 

40.  Fremont 

41.  Friend 

42.  Fulleiton 

43.  Genoa 

44.  Gering 

45.  Gothenberg... 

46.  Grand  Island. 

47.  Grant 

48.  Gretna 

49.  Hartington... 

50.  Harvard 

51.  Hastings 

52.  Hebron 

53.  Henderson.. 


25. 
26. 


People 


Nursing 
homss 


Different  towns 

Different  nursing  homes. 


Clients  placed  In  Nebraska 

Clients  placed  in  Iowa 

Client  placed  in  South  Dakota 

Clients  not  identified  as  to  location. 


3 

1 
4 
1 
2 
2 
1 
3 
5 
2 
2 
1 
1 
3 
2 
6 
1 
4 
1 
2 
1 
2 
7 
13 
5 
1 
1 
1 
1 
2 
1 
1 
1 
1 
3 
2 
9 
1 
3 
9 
1 
3 
10 
1 
5 
3 
1 
1 
4 
1 
4 
55 
2 


Town 


People 


Nursing 
homes 


54. 
55. 
56. 
57. 
58. 
59. 
60. 
61. 
62. 
63. 
64. 
65. 
66. 
67. 
68. 
69. 
70. 
71. 
72. 
73. 
74. 
75. 
76. 
77. 
78. 
79. 
80. 
81. 
82. 


85. 
85. 
87. 
88. 
89. 
90. 
91. 
92. 
93. 
94. 
95. 
96. 
97. 
98. 
99. 
100. 
101. 
102, 
103 
104 
105 


Hooper _. 

Humboldt 

Inavale 

Kearney.. 

Kimball 

Lewellen 

Lexington 

Lincoln 

Louisville -. 

Milford , 

Minatare 

Mitchell -, 

Nebraska  City.. 

Neligh 

Nelson 

Norfolk 

North  Bend 

North  Platte...- 

Omaha.. 

O'Neill 

Ord 

Oxford 

Papillion 

Pawnee 

Pender 

Pierce 

Plattsmouth 

Ravenna _. 

St.  Edward 

St.  Paul.- 

Sargent 

Schuyler 

Scottsbluff 

Scribner 

Sidney 

Spaulding 

Stuart 

Superior 

Tecumseh 

Tekamah 

Union 

Utica 

Valentine 

Wakefield 

,  Walthill 

.  Wausa — 

.  Wayne 

.  Weeping  Water. 

.  West  Point 

Wilbur 

Wisner 

.  Wood  River 


4 

1 

3 
12 

1 

1 

1 
23 

1 

16 
12 

5 
17 

3 

5 

2 

1 

9 
50 

6 

3 

4 

1 

3 

6 

5 
13 

2 
12 
1 
1 
2 
1 
3 
1 
1 
1 

19 
2 
2 
1 
2 
2 
1 
1 
8 
4 
4 
4 
3 
1 
2 


1 
1 
1 
4 
1 
1 
1 
8 
1 
2 
1 
1 
3 
1 
2 
2 
I 
3 
14 
1 
2 
2 
1 
1 
1 
1 
1 
1 
2 
1 
1 
2 
1 
1 
1 
1 
1 
5 
1 
1 
1 
1 
1 
1 
1 
1 
2 
2 
1 
1 
1 
1 


105 

165 


492 
2 
1 
5 


Total  clients. 


500 
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FISCAL  YEAR  1972-78  FUNDING  PATTERN  i 
NEBRASKA  COMMUNITY-BASED  MENTAL  RETARDATION  PROGRAMS 


Fiscal  year 


Governor's 
request 


Legislative 
appropriation 


1972 

]ll^, --"-""]"""^I $i,"638,'204' 

}lli - -—  1,  238,  204 

]ll^ 2,472,618 

]l!,° - 2,533,281 

]lll 4,  658,  093 

illl 6,615,972 

19/9 6,972,193 


•  Includes  only  State  general  fund  revenue. 

FISCAL  YEAR  1972-78  FUNDING  PATTERN  i 
BEATRICE  STATE  DEVELOPMENTAL  CENTER 


Fiscal  year 


Governor's 
request 


Legislative 
appropriation 


1972 

J973— - :;:::;  $6,'993,"788' 

}lli 8,  935,  942 

ill^ 10,  447,  810 

]lll 11,  532,  381 

,Q7Q 12,  586,  532 

19'9 13,  490,  075 


$6,  969,  786 
7,343,477 

8,  233,  366 

9,  349,  876 
11,012,963 
11,678,138 
12,  895,  561 
13,770,173 


1  Includes  revenue  from  all  sources. 

AGENCY  25— DEPARTMENT  OF  INSTITUTIONS 


Difference 


$1,033,944  ... 

1,  038,  204 

0 

1,  745,  204 

$507,  000 

2,  533,  281 

60,  663 

2,  826,  969 

293,  688 

4,  658,  093 

0 

5,  825,  969 

1,  209,  997 

8,191,276 

1,219,083 

Iota  I  increase 

Increase  above  Governor's  request." 
Percentage  difference 


Difference 


Total  increase 

Increase  above  Governor's  request. 
Percentage  difference 


Actual  expenditures 


1969-70 


1970-71 


Appropri- 
ations, 
1971-72 


Estimated 
expendi- 
tures, 
1971-72 


Percentage 
difference 


0 
40.9 

2.5 
11.6 

0 
21.5 
17.5 


Amount 


Request, 
1972-73 


FISCAL  YEAR  1973 


033 
355 
356 
357 
358 
361 
362 
363 
364 
371 
372 
373 
374 
375 
421 
422 
423 


Departmental  central  office $942  722 

Blind  reiiabilitation. 597,' 239 

Board  of  parole.. .     "  87' 312 

Group  tiome., .II...        ' 

Parole  administration. "' 

Mental  patient  care r""5,'056'537' 

Mental  patient  care 3  482  302 

Mental  patient  care '    4' 956' 365 

Panhandle  mental  healtti '   84' 281 

Custody  and  rehabilitation '        435'  779 

Custody  and  rehabilitation 3,  067' 575 

Custody  and  rehabilitation 162  283 

Custody  and  rehabilitation 936*  466 

Corrections  MPRC  program ' 

Care  mental  retardation -I.'."'5l646ioi8 

Care  mental  retardation 104,085 

Care  mental  retardation 130',  298 


$919,  247 

723,474 

107,913 

48,  047 


$767,271 
604,  298 
517,072 


$740,  490 
605,  103 
517,072 


$771,229 

1,110,625 

540,  355 


5,  532,  233 

4,  001,  677 

5,  744,  399 
104,  389 
488,  277 

3,113,636 
169,  097 
985,  534 


6,  755, 171 
113,414 
164,817 


5,  560, 209 

4,  318,  292 

5,  617,  408 
108,  537 
545,  456 

3,  507,  421 
225,  405 

1,  069,  885 
322,  748 

6,  969,  786 
152,014 
ISO,  244 


5,  667,  501 

4,  255,  878 

5,  625,  429 
108,  537 
538,631 

3,  504,  207 
225,  405 

1,  960,  885 
347,  478 

6,  969,  786 
no,  178 
190,  496 


5,  667,  501 

4,  212,  000 

5,  617,  408 
112,793 
573,  130 

3,  848,  689 
242,680 

1,  086,  472 
338,  949 

6,  993,  788 
155,617 
187,  622 


7, 157,  332 

3,  290,  431 

45.97 


Percentage 
difference 


$349, 689 

5.0 

0 

0 

413,934 

4.6 

565, 153 

^.4 

145,757 

1.3 

309,  029 

2.5 

230,  098 

2.1 

Amount 


6,  800,  387 

2,  063,  650 

30.3 


Governor's 
recommen- 
dation, 
1972-73 


$771,  229 

1,110,625 

39,  593 


500,  762 
5,  667,  501 

4,  212,  000 

5,  617,  408 
112,793 
573,  130 

3,  848,  489 
242, 680 

1,  086,  472 
338,  949 

6,  993,  788 
155,617 
187,  622 
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AGENCY  25— DEPARTMENT  OF  INSTITUTIONS— Continued 


Actual  expenditures 


1969-70 


1970-71 


Appropri- 
ations, 
1971-72 


Estimated 
expendi- 
tures, 
1971-72 


Request, 
1972-73 


Governor's 
recommen- 
dation, 
1972-73 


424    Office  of  mental  retardation 172,267  490,955  1,033,944  1,033,944  1,038,204  1,038,204 

519  Care  of  aged 1,492,548  1,826,966  2,024,726  2,024,725  2,149,923  2,149,923 

520  Care  of  tubercular 527,453  569,212  569,125  85,710  60,000  60,000 

521  Orthopedic  care 831,089  860,385  380,818... 

548    Mental  health  institute    1,849,167  2,101,431  2,402,351  2,402,351  2,402,351  2,402,351 

563    Correctional  industries 1,085,637  1,500,872  1,260,000  2,009,544  1,480,657  1,480,657 

589    CIT  committee  on  mental  retar- 
dation  33  1,059 

Agency  total 31,648,456  36,422,306  38,138,010  38,072,351  38,589,683  38,589,683 

Means  of  financing: 

General  fund                              -  26,181,975  27,740,006  23,471,385  22,741,696  19,655,290  19,688,144 

Cash  fund         ""             3,038,040  4,062,557  9, 67a,  681  9,580,871  13,278,4:3  13,245,559 

Federal  fund"""                       ..  1,173,078  2,931,011  3,707,944  3,547,702  3,876,912  3,876,912 

Revolving  fund 1,255,363  1,688,732  1,280,000  2,202,032  1,779,038  1,7/9,038 

Agencytotal 31,648,456  36,422,306  38,138,010  38,072,351  38,589,693  38,589,693 


Actual  expenditures 


19/0-71 


1S71-72 


Estimated 

Governor's 

Appropri- 

expendi- 

recommen- 

ations, 

tures, 

Request, 

dation, 

1972-73 

1972-73 

1973-74 

1973-74 

033 
034 
355 
356 
357 
361 
362 
363 
364 
365 
366 
371 
372 
373 
374 
375 
421 
422 
423 
424 
519 
520 
521 
548 
563 
589 

666 


FISCAL  YEAR  1974 
Departmental  central  office $919,247        $728,234    $1,096,543 


Blind  rehabilitation 

Parole  administration 

Gioup  hon.e 

Mental  patient  ca  e 

Mental  patient  care 

Mental  patient  care 

Panhandle  mental  health. 
Local  hospital  assistance. 


723,474 

107,913 

48,  047 

5,  532,  233 

4,001,677 

5,  744,  3b9 

104,  389 


904,  269 
453,715 


1,351,059 
540,  762 


$767,  666 

252,295 

1,301,059 

523,  261 


$824,  160 

253,615 

1,  388,  673 

555,  650 


5,  183,  3i8 

3,810,341 

5,  426,  987 

lU/,433 


,  949,  123 

,051,3/4 

,379,511 

117,780 

150,000 


5,  954,  123 

4,051,800 

5,379,511 

112,702 

150,600 


Custody  and  rehabilitation 

Custody  and  rehabilitation 

Custody  and  rehabilitation 

Custody  and  rehabilitation 

Fede  al  tiaining  p.iant 

Care  rrental  retardation 

Care  mental  reta  dation 

Care  mental  retardation 

fv'enta!  retardation  office 

Ca  e  of  aged 

Care  of  lubercular. 

Orlhopedic  care 

Mental  health  institute. 

Institution  industries 

CIT  committee  on  mental  retar- 
dation. _  

Emergency  Employment  Act 


48S,  277 

3, 113,  636 

16S,  097 

985,  534 


6,  755, 171 
113,414 
164,817 
4S0,  955 

1,  826,  966 
569.  212 
960,  386 

2,201,431 

1,  500,  972 

1,059 


548,  86/ 

3,  603,  551 

222, 700 

1,101,768 

197,  164 

6,942,855 

151,^29 

180,  228 

981,  960 

1,  942,  588 

5B,  750 

3au, 815 

2, 182,  840 

1,  885,  95/ 


624,  808 
3,  995,  407 

271,584 
1,136,472 

338,  949 
7,  343,  477 

155,517 

187,  622 
1,03s,  204 
2,  583,  532 


607,517 
4,  055,  407 

261,  584 
1, 127,  772 


1, 


967,  796 
130,977 
786,  508 
117,235 
150,000 
200,  000 
674,  354 
421,964 
347,  083 
209,  164 


7,  513,  229 

366,  '.05 

187,622 

1,038,204 

2,583,532 


8,  238,  366 

381,754 

273,  196 

1,  038,  204 

3,314,097 


2,  575,  ^'09 
1,  688,  392 


2,556,817 
1,  805.  443 


2,  556,  817 
2,  012,  433 


75,055 


26,  500 


$824, 160 

253,615 

1,388,673 

555,  650 


6,  967,  796 

3, 130,  977 

4,  656,  508 

117,235 

150,  000 

120,  000 

694,  354 

4,551,964 

347,  083 

1, 269, 164 

449,  328 

8,  238,  366 

381,754 

273,  1S6 

1,238,204 

3,314,097 


2,  556,  al7 
2,042,433 


Agencytotal 36,422,306    37,501,324    40,602,025    40,5£6,549    42,872,046      43,521,874 


Means  of  financing; 

General  fund  27,740,006  23,472,777  20,105,550  20,745,520  28,110,787  28,310,787 

Ca^hfund  '"'                        4,06^,557  8,704,224  13,531,975  12,826,951  7, 970, 8£0  7,970,890 

Fedeialfund  .    2,931,011  3,306,768  4,875,777  4,868,304  4,342,794  4,792,622 

Revolving  lund"  .      ....     1, 688, 7i2  2,017,555  2,088,723  2,155,774  2,447,575  2,447,575 


Agencytotal ....36,422,306    37,501,324    40,602,025    40,596,549    42,872,046      43,521,874 


033 

355 
356 
361 
362 
363 
364 
365 
366 
367 
368 
369 
371 
.372 
373 
374 
375 
421 
422 
423 
424 
519 
520 
521 
548 
563 
666 
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AGENCY  25— DEPARTMENT  OF  INSTITUTIONS— Continued 


Actual  expenditures 
1971-72  1972-73 


Estimated  Governor's 

Appro-        expendi-  recom- 

priations,            tures,  Request,     mendations, 

1973-74          1973-74  1974-75            1974-75 


FISCAL  YEAR  1975 

Departmental  central  office... 

Blind  refiabilitation 

Parole  administration 

Mental  care,  Hastings 

Mental  care,  Norfolk 

Mental  care  Lincoln  Regionals 

Panhandle  mental  health 

Local  hospital  asssitance 

Lincoln,  Lancaster 

Alcoholism,  Federal 

North  Platte  Clinic 

Northeast  Clinic 

Custody,  rehabilitation  girls.. 
Custody,  rehabilitation  penal. 
Custody,  rehabilitation  women 
Custody,  rehabilitation  boys... 

Federal  training  grant 

Mental  retardation,  Beatrice... 
Mental  retardation,  Norfolk... 

Mental  retardation,  TB 

Mental  retardation  office 

Care  of  aged,  veterans 

Care  of  tubercular 

Orthopedic  care 

Nebraska  Psychiatric  Institute 

Prison  industries 

Emergency  Employment  Act 


$728,234 

904, 269 

453,715 

5, 183,  318 

3,810,341 

5,  426,  987 

107,433 


$1,021,156 


102,917 
519, 394 
289,  345 
780,  266 
244,  645 
119,775 
122,  299 


$762,801 
1,  388,  313 


$761,  964 
1,388,313 


$810, 868 
1,902,211 


$940,  492 
1,902,211 


—  2 


548, 867 

3,  603,  551 
222,  700 

1,101,768 
197, 164 

6,  942,  855 
151,929 
180,228 
981,960 

1, 942,  588 
518,  750 
350,815 
182,  840 

1,  885,  957 
75,  055 


596, 446 
3,  993,  907 

265,  638 
1,139,086 

338, 115 
7,511,352 

155,517 

187,  622 
1,033,703 
2,  410,  445 


5,  680,  939 
3,  256,  679 
4,771,452 
182,557 
510,938 
293, 869 
253,  975 
126,  664 
268,  046 


665,  745 
122,191 
811,452 
185,  545 

295,  000 

296,  510 
240,  820 
292, 936 
361,  536 


6,012,468 
3,  388,  753 
5, 198,  554 
208, 046 
350, 000 
574, 175 
244,200 
458,  450 
387,211 


5,616,431 
3,179,762 
4,  852,  738 
208,  046 
250,  000 
574, 175 
317,914 
458,  450 
387,211 


8,  238,  356 

381,754 

273, 196 

1,745,204 

3,  314, 097 


8,  238,  366 

381,754 

273, 196 

1,  738,  304 

3,  314,  097 


8,  935,  942 

407,  967 

285, 189 

2, 168,  423 

3,  944,  531 


8,935,942 

295,650 

339,  763 

2,472,618 

4,  818,  740 


2,417,114 

1,  052,  788 

71,889 


2, 628,  029   2,  626, 177   2, 906,  894 


2,  906,  89 


Agency  total 37,501,324  38,373,419  34,076,879  33,993,096  38,233,882  38,457,037 


Means  of  financing: 
General  fund... 

Cash  fund 

Federal  fund... 
Revolving  fund. 


23,  472,  777 
8,  704,  224 
3,  306,  768 
2,017,555 


20,  018,  336 

12,  487,  605 

4,  494,  267 

1,373,211 


21,  880,  479 

7,501,624 

4,  289,  634 

405, 142 


21,655,700 

7,681,524 

4,241,613 

415,069 


25,  600,  080 

8,  650,  093 

3,  308,  020 

665,  689 


23,  506,  371 

10,  560,  044 

3,  724,  933 

665,  689 


Agency  total 37,501,324    38,373,419    34,076,879    33,993,905    38,233,882      38,457,03 


Actual  expenditures 


1972-73 


1973-74 


Estimated  Governor's 
Appropria-        expendi-  recommenda- 
tions,           tures,  Request,                tion 
1974-75          1974-75  1975-76           1975-76 


FISCAL  YEAR  1976 

033  Departmental  central  office 

151  Mental  health  region  I 

152  Mental  health  region  II 

153  Mental  health  region  III 

154  Mental  health  region  IV ., 

155  Mental  health  region  V_ 

153  Mental  health  region  VI 

355  Blind  rehabilitation. 

356  Parole  administration 

361    Mental  care,  Hastings 

352    Mental  care,  Norfolk 

363  Mental  care,  Lincoln  Regional.. 

364  Panhandle  mental  health 

355    Local  hospital  assistance 

366  Lincoln,  Lancaster 

367  Alcoholism,  Federal 

368  North  Platte  Clinic 

359     Northeast  Clinic 

371  Custody,  rehabilitation  girls 

372  Custody,  rehabilitation  penal... 

373  Custody,  rehabilitation  women., 

374  Custody,  rehabilitation  boys 

375  Federal  training  grant 

421  Mental  retardation,  Beatrice... 

422  Mental  retardation, Norfolk 

423  Mental  retardation  TB 

424  Mental  retardation  office 


$1,021,156       $762,621 


1,102,917 

519,  394 

5, 289,  345 

3,780,255 

5,  244,  645 

119,775 

122,  299 


596,  446 
3,  993,  907 

265,538 
1,139,086  , 

338,115 
7,511,352 

155,517 

187,  622 
1,  033,  703 


1,  425,  701 


$856, 336 
136,  000 
419, 545 
594, 184 
355,  000 
715,  873 
526,500 

1,  908, 353 


$864,  304 
116,851 
138,471 
252,  349 
613,286 
713,419 
526,  500 

1,  994,  263 


$1,234,606 
357, 484 
149,  549 
339,  996 
618, 145 
830,  725 
526,  500 
1,  980,  400 


178,  700 
038,  859 
681,  496 
175,831 
271,  452 
342,  055 
264, 091 
155, 164 
325,417 


5,  589,  297 

3,  357,  647 

4,  937,  551 


5,  525,  256 
3, 141, 129 
4,  887,  552 


6,  513,  529 
4,074,552 
5,477,513 


744,  473 
"283,'427" 


586,  965    259,  396 


300,  790 


253,  753 


$2,  364,  610 
156, 189 
136,  468 
223, 181 
423,415 
753,  985 
840,710 
1,  992,  400 


6,  872,  771 
4, 045,  086 
5,  499,  504 


200,  COO 


8,  219,  844 
271,475 
377,  407 

1,  925,  492 


9,  349,  876 
302,  907 
357,  589 

2,  533,  281 


9,  530,  709 
302, 785 
352,312 

2,  755,  995 


10,207,411   10,447,810 


3,411,056   2,533,281 
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AGENCY  25— DEPARTMENT  OF  INSTITUTIONS— Continued 


Actual  expenditures 


1972-73 


1973-74 


Estimated  Governor's 

Appropri-        expendi-  recommen- 

ations,             tures.  Request,             dation, 

1974-75         1974-75  1975-76           1975-76 


425 
519 
520 
521 
548 
563 
666 


Office  of  mental  retardation 

Cars  of  aged,  veterans 

Vets  home,  Norfolk 

Vets  home  Scottsbluff 

Nebraska  Psychiatric  Institute. 

Prison  industries 

Emergency  Employment  Act... 


221,568 

2,410,445      3,123,511  2,928,206      2,893,932 

1,157,336      1,157,336 

300,000          300,000 

2,417,114      2,635,330  3,183,437      3,130,911 

1,  052,  788 

71,889 30,734 


3,  449,  287  3,  456, 072 

1,  420,  383  1,  377,  031 

653, 129  339, 117 

3,  588,  320  3,  460,  029 


Agency  total ...38,373,419    33,185,446    40,799,220    40,085,126    45,345,944      45,121,759 


Means  of  financing: 
General  fund... 

Cash  fund 

Federal  fund... 
Revolving  fund. 


20,018,336  22,051,977  24,730,381  25,111,128  32,082,301  31,108,386 

12,487,605  6,581,585  10,235,810  10,088,640  8,542,120  9,   247,487 

4,404,267  4,110,109  5,167,212  4,219,669  4,025,704  4,070,067 

1,373,211  441,775  665,817  665,689  695,819  695,819 


Agency  total -38,373,419    33,185,446    40,799,220    40,085,126    45,345,944      45,121,759 


Actual  expenditures 


1973-74 


1974-75 


Estimated  Governor's 

Appropri-        expendi-  recommen- 

ations,            tures,  Request,            dation, 

1975-76       1975-761  1976-77           1976-77 


033 
151 
152 
153 
154 
155 
156 
355 
361 
362 
363 
354 
365 
366 
367 
368 
369 
421 
422 
423 
424 
425 
519 
520 
521 
543 
666 
667 


FISCAL  YEAR  1977 

Departmental  central  office $762,621 

Mental  health  region  I 

Mental  health  region  II 

Mental  health  region  III 

Mental  health  region  IV 

Mental  health  region  V 

Mental  health  region  VI 

Blind  rehabilitation 1,425,701 

Mental  care,  Hastings 5, 178,  700 

Mental  care,  Norfolk 3, 038, 859 

Mental  care,  Lincoln  Regional 4,  681, 496 

Panhandle  mental  health 175,831 

Mental  health 271,452 

Lincoln,  Lancaster 342,055 

Division  on  alcoholism 264,  091 

North  Platte  clinic 165, 164 

Northeast  Clinic 325,  417 

Beatrice  State  Home 8, 219,  844 

Mental  retardation  Norfolk 271,475 

Mental  retardation  TB 377, 407 

Mental  retardation  office 1, 926, 492 

Office  of  mental  retardation 

Nebraska  Vets  Home 3, 123,  511 

Vets  home,  Norfolk 

Vets  home,  Scottsbluff— 

Nebraska  Psychiatric  Institute...    2,  635,  330 

Emergency  Employment  Act 

CETA  of  institutions 


$847,  823 

211,228 

419, 699 

357,  737 

460,  361 

1,  000,  009 

789,  750 

1,509,396 

5,561,610 

3,  360,  820 


$1, 178,  867 

183, 167 

96,  030 

222,  244 

368, 129 

658,  987 

789,  250 

2,012,463 

6,  798,  833 

4,  077,  004 


$1, 


214,484 
201,000 
99,  000 
229,118 
267,  375 
674, 785 
789,  250 
996,  015 
964,  459 
172,716 


$1 


233, 797 
201,257 
163, 508 
321,654 
294,  731 
800,  002 
981,  033 
062,  240 
165,  835 
4,  580,  337 


$3,011,492 
201,257 
163,  508 
321,654 
294,  731 
800,  002 
981,033 
2,  040,  754 
7,152,960 
4,719,887 


5,  024,  800 

5,670,411 

5,812,210 

6,  099,  024 

6,026,473 

463,  654 

217,  783 

200, 000 

200, 000 

200, 000 

543, 713 

454, 035 

535,  295 

454.  483 

1,  785,  845 

9,  520, 
302, 
357, 

2,  533, 
204, 

2,  850, 
1,  193, 

126, 

3,  084, 

16, 
24, 


325 
907 
639 
238 
299 
706 
455 
193 
349 
358 
962 


11,012,963    11,012,963    11,254,822      11,532,381 


2,  826,  969 
250,  333 

3,  499,  376 
1,406,285 

449,  019 


3,  060,  033      3,  367, 150       4,  658,  093 

"  3^  545^  433" "  si"  574'740"  ""1"593,"560 

1,426,279      1,501,960        1,421,832 

455, 232         560, 091  605, 013 


114,156 


Agency  total 33,185,446    40,765,081    42,286,304    42,655,647    44,816,624      49,510,475 


Means  of  financing: 

General  fund          22,051,977  25,420,416  27,960,065  28,386,872  30,978,446  31,590,372 

Cash  fund        6,581,585  9,348,834  8,672,075  8,667,627  7,880,013  10,034,348 

Federal  fund —    4,110,109  5,504,920  4,958,345  4,905,329  5,292,140  7,219,730 

Revolvingfund 441,775  490,911  695,819  695,819  666,025  666,025 


Agency  total 33,185,446    40,765,081    42,286,304    42,655,647    44,816,624      49,510,475 


See  footnotes  at  end  of  table. 
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AGENCY  25— DEPARTMENT  OF  INSTITUTIONS— Continued 


Actual  expenditure 


1974-75 


1975-76 


Appropria- 
tions, 
1976-77 


Estimated 
expendi- 
tures, 
1976-77 


Request, 
1977-78 


Governor's 
recom- 
mendation, 
1977-78 


033 
035 
133 

151 

152 
153 
154 
155 
156 
355 
361 
362 
363 
365 
367 
421 
422 
423 
424 
425 
519 
520 
521 
548 
666 
667 


FISCAL  YEAR  1978 

Departmental  central  office 

Board  of  mental  health 

Committee  on  mental  retardation 
disability 

Mental  health  region  I 

IVlental  health  region  II 

Mental  health  region  III 

IVlental  health  region  IV... 

Mental  health  region  V 

IVlental  health  region  VI 

Blind  rehabilitation 

Mental  care,  hastmgs 

Mental  care,  Norfolk 

Mental  care,  Lincoln  Regional 

Mental  health 

Division  on  alcoholism 

Beatrice  State  Home 

IVlental  retardation,  Norfolk 

Mental  retardation  TB__ 

Mental  retardation  office. 

Office  of  mental  retardation 

Nebraska  Vets  Home 

Vets  home,  Norfolk 

Vets  home,  Scottsbluff 

Nebraska  Psychiatiic  Institute... 

Emergency  Employment  Act 

CETA  of  institutions 


$847,823  $1,107,345  $2,542,727 
- 26,500 


$2,208,452  $2,316,290   $2,956,765 


211,228 

419,  699 

357,  737 

460,  361 

1,  000,  009 

789,  750 

1,  509,  396 

5,561,610 

3,  360,  820 

5,  024,  800 

463,654 

543,713 

9,  520.  325 

302,907 

357,  6S9 

2,533,238 

204,299 

2,850,706 

1,  193,  455 

125,  193 

3,  084,  349  . 

16,358  . 

24,  952 


183, 167 
323,  089 
636,  633 
368,  129 
909,  094 
789,  250 
1,  468,  573 
6,  985,  863 

4,  447,  446 

5,  746,  843 
178,  857 
559,  308 

11,244,492 


1,  000,  000 

201,257 

163,  508 

321,654 

294,  731 

800,  002 

981,  033 

2,071,591 

7,  255,  341 

4,  784,  840 

6,111,015 

261,860 


1,  000,  000 

201,257 

163,  508 

321,654 

294,  731 

800,  002 

981,033 

1,  429,  489 

7,  241,  054 

4,775,728 

6,102,086 

261,860 


307,  075 

264,053 

401,  696 

294,731 

892,  960 

1,258,214 

1,240,370 

7,705,943 

5,  109,  549 

6,424,673 

175,000 


307,  075 

264,  063 

401,  696 

294,  731 

892,  960 

1,258,214 

1,240,370 

7,  329,  537 

4,456,686 

6,753,841 

1,275,000 


11,678,138  11,675,480  12, 683,  013  '"i2,'586,'532 


3,  540,  944 

234, 166 

3,  541,  433 

1,359,663 

307,  345 


4,658,093   4,658,093   5,658,029   5,"6i5,"972 

"3,"8"96,"595'"'3V820,"595"""3,"972,"953"'""6,"286,'669 
1,448,045   1,518,045   1,586,700 
499,952    499,952    580,516  


100,  366 


Agency  total 40, 765, 081    44,032.017    48,991,882    47,953.019    50,871,775      51,920.111 


Means  of  financino: 

Generalfund 25,420.416  28.108,572  31,918,685  31,880  079 

Cash  fund 9,348,834  8,673,414  9,160,205  9  130  343 

Federal  fund 5,504,920  6,785,419  7,245.586  6, 822' 692 

Revolving  fund 490,911  464,612  667,406  119  900 


34,  227,  425  32,  332.  547 
9,728,519  13,684.856 
6,915,831        5,902,708 


Agency  total 40,765,081    44,032,017    48,991,882    47,953,019    50,871,775      51,920,111 


Actual  expenditures 


1975-76 


1976-77 


Appropri- 
ations, 
1977-78 


Estimated  Governor's 

expend!-  recommen- 

tures.  Request,             dations 

1977-78  1978-79           1978-79 


033 

035 
133 

151 
152 
153 
154 
155 
156 
355 
361 
362 
363 
365 
367 
420 
421 
424 
425 
519 
520 
521 
667 


FISCAL  YEAR  1979 

Departmentil  central  oTice 

Board  of  mental  health 

Committee  on  mentil  i  etardation 

disability 

Mental  health  region  I 

Mental  health  region  II 

Mental  health  region  III 

IVlental  health  region  IV 

IVlental  health  region  V 

IVlental  health  region  VI 

Blind  rehabilitation 

IVlental  care,  Hastings 

Mental  care,  Norfolk 

Mental  care,  Lincoln  regional 

Mental  health 

Division  on  alcoholism 

Mental  reta-'dation 

Beatrice  State  Home 

Community  mental  retardation... 

Office  of  Mental  Retardation 

Nebraska  Vets  Home 

Vets  home,  No'^folk 

Vets  home.  Scottsbluff 

CETA  of  institutions 


$1, 107.  346 


183.  167 
323,  089 
636,  633 
368, 129 
909,  094 
789,  250 
458,  573 
985,  863 
447,  446 
746,  843 
178,  867 
559,  308 


$1,959,071 
11,951 

373,817 
201,257 
348,  201 
455.  543 
294,731 
852,  794 
981,033 
1,038,810 
6,  8!0,  038 

4,  632,  938 

5,  737,  845 
201,043 


$3,  557, 


$3,145,239  $3,760,735   $3,289,375 


307,  C75 

264,  053 

401,696 

294,  731 

892,  960 

1,258,214 

1,244,925 

7,  536,  347 

4,  488,  282 

6,931,517 

187,  987 


307,  075 

264,  053 

401,696 

294,731 

892,  960 

1,258,214 

1,236,054 

7,  329,  537 

4,  456,  686 

6,753,841 

174,625 


345,  000 

305,  772 

434,  143 

344.011 

1,  000,  944 

1,556,247 

1,246,908 

7,  789.  701 

5,  009,  071 

7,  155,414 

185,  000 


345,  000 

305.  772 

4«,  143 

344.011 

1,  000.  944 

1,  406,  247 

1,258,928 


19,  435,  224 


11,244,492 

3,  5*0,  944 

234,  166 

3,541,433 

1,  359,  663 

307,  345 

100,  366 


11,305,807  12,895,561  12,599,814  13,334,569 
4,359,475   7,041,180   6,865,969   8,609,983 


1,  500,  000 

13,  490,  075 

6,  972,  193 


3,  764,  747      4,  277,  968 
1,  362,  293      1,  638.  856 
480,  692          642,  226 
37,940 


4,  109,  069      4,  425,  765 

1,540,885      1,653,914 

682,  472         918,  125 


6,  678,  840 


Agency  total .  44,032,017    45,210,026    53,861,477    52,312,940    58,075,322      56,469,752 


Means  of  financing: 
General  fund... 

Cash  fund 

Federal  fund... 
Revolving  fund. 


28,  108,  572  30,  465,  305 

8,673,^14  8,091,596 

6,  785,  419  6,  602,  108 

464,612  51,017 


33,  576,  274  32,  854,  650  40,  497,  913   36,  144,  4S0 

13,333,601  12,584,776  11,335,665   12,328,578 

6,951,602      6,873,514      6,241,744       7,996,744 


Agency  total 44,032,017    45,210,026    53,861,477    52,312,940    58,075,322      56,469,752 
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Actual  expenditures 
"1976-77  1977-78 


Appro- 
priations, 
1978-79 


Estimated 
expendi- 
tures, 
1978-79 


Governor's 

recom- 

Request,      mendation, 

1979-80  1979-80 


033 
035 
133 

151 

152 

153 

154 

155 

156 

355 

361 

362 

363 

365 

420 

421 

424 

519 

520 

521 

667 


FISCAL  YEAR  1980 

Departmental  central  office ^^^  ^59,071 

Board  of  mental  health u.soi 

Committee  on   mental  retarda- 

tion  disability— --- --  tLfyJj 

Mental  health  region  I  ^ar  9n 

Mental  health  region       lit' ii\ 

Mental  health  region  111 tli'^-i^ 

Menial  health  region  IV ^Ji-  '^h 

Mental  health  region  V -.--  »3^.  '^^ 

Mental  health  region  VI...- n^o' ofn 

Blind  rehabilitation c' afn  n^« 

Mental  care,  Hastirigs 6.  81".  ^^o 

Mental  care,  Nortok      .,....-  ,^.632,938 

Mental  care,  Lincoln  Regional....  5,  737  84b 

Mental  health -  201,043 

Mental  retardation irin^'sn? 

Beatrice  Sta:e  Home    H' 359' 475 

Mental  retardation  office i'-^Tiin 

Nebraska  Vets  Home.. -  f, /M,  w 

Vets  home,  Norfolk      ^■3m2 

Vets  home,  ScottsPluff —  ^^"' °J^ 

CETA  of  institutions ii,^'*^ 


$2,921,913 


$3,  999,  057 
1, 195,  667 


$3,426,445    $3,748,177      $3,475,905 


307,  075 

264,  063 

401,  696 

294,731 

892,  960 

1,  253,  214 

1,065,086 

6,  910,  332 

4,  642,  264 

6,  710,  299 

175,  502 


12,  505,  697 

7,198,816 

4,  104,  700 

1,493,997 

551,  004 

9,930 


345,  000 

305,772 

443, 143 

405,  165 

1,023,142 

1,  406,  247 

1,280,258 

7,617,572 

5,  067,  805 

7,718,182 

163,  500 

"i3,"776,'i73" 

8,191,275 

4,417,714 

1,630,065 

947,  054 


345,  000 

270,  696 

443, 143 

405,  165 

983,  595 

1,  406,  247 

1,  266,  329 

7,415,451 

4,  994,  883 

7,  283,  537 

161,  000 


13,468,334 

8,191,276 

4,462,068 

1,613,114 

735,719 


375,000  . 
385,000 
465,000  , 
425,423  , 
1,136,250 
1,  487,  250 
1,347,715 
8,241,579 
5,  538,  232 
7,916,864 
225,  500 

"l5,'7'42','0'47" 

9.028,332 

4,917,523 

1,728,682 

787,  228 


1,  302,  429 


24,677,114 
24,775,780 


7, 109,  663 


Agency 


total.. 45,210,026 


1^00, 279  59,934,912  56,872,013  63^95,802   61,341,891 


Means 


ns  of  financing:  on  /ifii;  -^nR    33  194  781     38  726,804    35,889,508    39, 

Generaltund ^r' 09l' 596    12  059  148    13  009  534    11985,761    13, 

Cash  fund,.- --     8.0ai,596     ^^.^H'^kJ      gj  jgg;  574      7,995,744     11, 


FederaJfund;:::::::::::::--  5,502,108 

Revolving  fund--- ^^'"' 


39,  093,  934  37,  293,  500 
020,  520  12,  850,  000- 
381,348      11,193,391 


Agency 


total.- 45,210,025 


51800,279    59,934,912    55,872,013    63,495,802      61,341,891 


Expenditure  data  was  submitted  prior  to  the  reductions  m 


ade  in  LB  6  Special  Session,  84th  Legislative. 


Nebraska  Mental  Retardation  Panel 

Omaha,  Nebr.,  December  13,  Wl^. 
Re  Horacek,  et  al.,  Plaintiffs,  and  United  States  of  America,  Plaintiff-intervenor, 

V.  J.  James  Exon,  et  al.  Defendants. 
Hon.  J.  James  Exon, 
Governor,  State  of  Nebraska, 
State  Capitol,  Lincoln,  Nebr.  ^,  ,o  ^^  .y,^  rmmpnt  Agreement 

of  Implementation  in  accordance  with  the  ^tandaids  of  the  A.ieemeni^        e 
now  informed  that  the  State  has  let  f  "^rac^ts  t^o  aling  $<-1^9<^^^^^^^^ 
vpmndelin"-"  of  buildings  B  and  C  at  the  Beatrice  ^^ate  J-^e^eiouuie   l 
TlSpanef-s  ?  an  of  Implementation,  delivered  to  you  on  No;;f"i\^,%l^ti  '    e.rs 

these  renovations  at  $286,14.5,  a  savings  to  the  State  of  ^-^^^'f '^•^..^^^.^  .^.^^  the 
The  Panel  respectfully  requests  that  the  State  seek  to  ^^^hf  aw  t  om  tne 
above  construction  contracts  in  order  to  be  in  ^«"^\>^J"^,^/;ii\^^,^ei  es'S- 
Agreement  signed  by  you  August  6th   1975.  ^''^'^^l^^^^l^. /^^^^^^^^^ 
lished  bv  the  court  through  the  development  of  the  Panel  s  Plan  ot  impiemc 
tion  to  take  effect  in  lieu  of  further  litigation. 

Sincerely  yours,  p^^^^  ^   Pearson,  M.D.. 

Chairman. 


4  3— J 10 — 79- 
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Nebraska  Mental  Retardation  Panel, 

Omaha,  Nebr.,  December  13, 1978. 
Hon.  Albert  G.  Schatz, 
Judge,  U.S.  District  Court 
Omaha,  Nebr. 

Dear  Judge  Schatz:  The  Nebraska  Mental  Retardation  Panel  requests  the 
Court's  assistance,  pursuant  to  the  terms  of  the  Consent  Agreement  and  Imple- 
menting Decree  in  the  ease  of  Horacek,  et  al.,  Plaintiffs  and  the  United  States 
of  America,  Plaintiff-intervenor,  v.  J.  James  Exon,  et  al..  Defendants,  to  prevent 
the  State  from  going  ahead  with  $721,978  in  construction  contracts  let  for  major 
renovation  of  buildings  B  and  C  at  the  Beatrice  State  Developmental  Center. 
This  construction  will  be  in  direct  contradiction  to  the  Panel's  recommendations 
contained  in  the  Plan  of  Implementation  delivered  to  Governor  Exon  Novem- 
ber 14th,  1978.  Contracts  for  this  work  were  signed  by  the  Governor  on  Decem- 
ber Sth,  after,  according  to  Mr.  Jerome  Griepentrog,  Panel  member  and  Director 
of  the  State  Office  of  Mental  Retardation,  ample  review  of  the  Panel's  recom- 
mendations. In  addition,  we  had  previously  been  assured  by  Mr.  Griepentrog 
that  no  construction  was  contemplated  during  the  development  of  the  Panel's 
Plan  of  Implementation.  Therefore  the  Governor's  action  in  signing  the  contracts 
has  come  as  a  complete  surprise  to  the  Panel. 

In  point  of  fact,  the  Panel  specifically  recommended  that  buildings  B  and  C 
be  phased  out  over  the  three  year  period  of  the  Plan  of  Implementation  and  that 
only  life  safety,  accessibility,  and  air  conditioning  work  be  authorized  in  those  two 
buiidiugs.  In  the  Panel's  opinion,  no  more  than  $286,14.5  would  be  required  for 
these  changes.  If  the  State  proceeds  according  to  their  plan,  they  will  be  increas- 
ing the  residual  bed  capacity  by  up  to  128  beds  over  the  maximum  of  280  recom- 
mended in  the  Panel's  Plan  of  Implementation  and  at  an  excess  expenditure 
of  $4.3.j,833.  These  funds  will  be  critical  in  meeting  the  start-up  costs  for  new 
services  in  the  community  based  mental  retardation  programs  for  those  residents 
who  will  transfer  from  Beatrice  State  Developmental  Center  under  the  Panel's 
Plan. 

It  is  the  Panel's  view  that  your  assistance  is  required  in  insuring  that  this 
construction  does  not  take  place  before  the  procedui-es  established  by  the  Decree 
have  been  followed  and  the  Plan  of  Implementation  has  been  settled"  upon  which 
will  establish  what  construction  is  required  for  the  residual  population  and 
which  construction  is  not.  We  believe  that  tliis  process  will  insure  the  interests 
of  all  while  essential  funds  are  utilized  in  the  most  appropriate  place. 

We  are  very  concerned  about  the  fashion  in  which  the  Panel's  recommenda- 
tions have  been  dealt  with.  The  decision  if  left  in  place  will  permit  the  State 
officials  to  frustrate  the  process  established  by  the  Court  to  insure  that  fur- 
ther construction  or  substantial  remodeling  of  buildings  at  the  Beatrice  State 
Developmental  Center  ".  .  .  shall  only  be  undertaken  to  house  and  habilitate 
the  residual  population  of  the  Beatrice  State  Home  as  determined  by  the  Plan 
of  Implementation  in  accordance  with  the  Standards  of  the  Agreement."  (para- 
graph 18  of  the  Consent  Agreement) 
For  the  Panel, 

Paitl  H.  Pearson,  M.D., 

Chairman. 
Senator  Bath.  Thank  you,  Senator. 

OPENING  STATEMENT  OF  HON.  EIECH  BAYH,  A  U.S.  SENATOR  FROM 
THE  STATE  OE  INDIANA,  CHAIRMAN,  SUBCOMMITTEE  ON  THE 
CONSTITUTION 

I  am  sorry  that  I  have  been  delayed  this  morning.  I  appreciate 
Senator  Thurmond  and  Senator  Simpson's  assistance  in  chairing  this 
hearing  this  morning. 

Today  begins  the  final  2  days  of  hearings  on  S.  10  in  this  Congress. 
These  2  days  of  hearings  are  being  held  at  the  request  of  Senators 
Morgan  and  Thurmond  who  oppose  this  legislation.  We  have,  accord- 
ingly, agreed  to  invite  all  of  the  witnesses  they  have  proposed  who 
could  give  full  testimony  within  a  2-day  period,  and  in  order  to  accom- 
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modate  these  requests  ^e  have  hwited  only  one  additional  witness  to 
tP=;tifv  in  support  of  this  legislation.  _  ,     ^-r 

T  am  pkased  to  be  able  to  say  that  H.E.  10,  the  House  companion 
leisMionwa  reported  by  the  House  Judiciary  Committee  on  March 
90"  hv  a  vote  of  26  to  2.  Congressman  Kastenmeier,  chief  sponsor  of 
?h;  bmilthe  House,  expecti  consideration  by  that  body  before  the 
end  of  April  IrTthis  Congress,  as  in  the  last,  the  House  membership 
ha«  seen  the  importance  of  this  legislation  and  is  acting 

^V^^?e  I  understand  the  need  for  full  and  fair  debate,  I  would  like 
.  f  .T.f  tW  the  civil  ri<rhts  of  the  institutionalized  was  considered 

to  P«^f  ^^"^i^^fl^.Xc^^sl^^^^         subcommittee  in  the  last  Congress 
during  5  dajs  ot  [^eaim^b  uy  committee  for  over  6  months. 

Xn  lt\""C*;r:rorttcl°    *-  *-  ^SCZ  fuU  senate  to  act 
men  It  was  ^^^^^^  ^^^  .    ,  ,|  ■       ^^1%  having  had  3  additional  days 

^'pSt'in'ronX*  rsM:Stion°T„  a  ti,„S^  fashion  by  the  full 

committee  and  ^7  ««  S^**;   ,        j^^^  numerous  requests  from  orga- 

As  the  record  Y-'"  ?    ,  VltSv  in  smDort  of  this  legislation  that 
nizationsand..Klmdualst^^^^^^^^^^^ 

we  h^'™,^^'!  *°.f  ^,tte"7S^^^^^^     To  many  of  these  organizations 

rrintiidirtMsi^s::^^^^ 

T,StSe;ser'Je'X    l-fhtn** 
n  l'^fme\X"onside,^tion  and  P«-g;,f,«,>s  .mportant^^^^^ 

K^led^SeiSHS^ 
dation,  the  Com^rttee  on  J^^^^^  ^^^^^  ^.^,igi„„,  ,„d 

lS^t:^XSi^S:^^  believe  t^atS^^lO^  the  total  answer 
,0  redressWrrendous  g---tir  r^  iSyTxlSive.  We 
we  believe  that  b.  lU  ana  ouiei  ^u  ^pasures  which  the  Nation 

do  believe  *at  *-  -  J-^^^^*^^^^^^^^^  ought 

t  Ltlring  0  make  ce?Sin  that  no  citizen  m  our  Nation  rs  deprived 
S  Shts  ^.aranteed  us  all  ™derm.r  eons M^^^^^^^^^^  ^^„^,^^j;„„  ^,,,„ 

Finally,  I  must  say  that  I  f  ™<''™':"  f'J^L^TsTation  It  seems  to  me 
hearing  some  of  the  argt.ments  afmst  this  leg-lat  on.  it  s      ^^ 

that  the  argiiments  lo?V,'5f  issLlth't Teally  do'^not  touch  upon  the 
wrapped  up  in  discussions  °* 'f  ™f. 'f  V  p,/<,;„s  the  U.S.  Attorney 
intent  of  this  measure.  This  kg  elation  ^mP^y  -^  „f  ,;t;^ens 

General  standing  to  sue  <>"  behalf  of  a  paiticular  gr  1  y^,^;„^,l 
in  the  presence  of  ''"^st^ntial,  systemic  abuse  ot  tne  ^^^^^^ 

^^^  :^<^-  !?:!ri^^^^^i':rrgrs 

SXteeS-  rAZ\.n:rG=rrnumber  of  civil  rights 
"^^at  seems  to  set  this  standing  legislation  apart  is  the  f acUhat^  we 
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of  society,  in  many  cases  because  they  are  mentally  or  physically  handi- 
capped, because  they  are  old,  or  because  they  cannot  care  for  them- 
selves. It  IS,  in  many  ways,  easier  to  keep  these  people  emotionally,  as 
well  as  literally,  locked  away  from  us.  They  are,  after  all,  reminders 
of  our  own  mortality,  of  our  own  impending  infirmities,  and  our  own 
fragile  hold  on  self-sufficiency. 

But  many  of  us  here  believe  that  we  must  never  permit  any  group  of 
Americans  to  be  beyond  the  protection  of  our  Constitution.  If  the 
rights  of  any  group  of  our  citizens  can  be  abused  with  impunity, 
can  be  beyond  the  reach  of  the  courts,  then  any  of  our  federally  guar- 
anteed rights  can  be  abused.  We  seek,  through  this  legislation,  to  make 
certain  that  this  group  of  citizens  shall  not  be  denied  justice.  That  is 
w^liat  this  legislation  is  all  about,  and  I  look  forward  to  the  opportunity 
to  debate  it  and  to  act  on  it  in  a  timelv  fashion  this  year. 

Now  the  next  witnesses,  Hon.  Thomas  Rath,  attorney  general  for 
New  Hampshire,  Hon.  John  T.  Murphy,  department  attorney  general, 
State  of  California. 

TESTIMONY  OP  HON.  THOMAS  RATH,  ATTORNEY  GENERAL  FOR 
NEW  HAMPSHIRE,  ACCOMPANIED  BY  DAVID  MARSHALL;  AND 
HON.  JOHN  T.  MURPHY,  DEPUTY  ATTORNEY  GENERAL,  STATE 
OF  CALIFORNIA 

Mr.  Eatit.  Thank  you,  Mr.  Chairman. 

With  me  this  morning  is  David  Marshall,  who  is  an  assistant  attor- 
ney general  on  my  statf. 

I  thank  the  committee  for  the  opportunity  to  appear  here  this  morn- 
ing. I  luight  start  off  by  saying  it's  nice  to  see  there  are  a  few  Senators 
left  m  Washington.  I  thought  we  had  them  all  up  in  New  Hampshire 
]ust  about  this  time. 

Senator  Bayh.  Let  me  suggest  if  I  might  interrupt,  havino-  gone 
through  that,  as  wonderful  as  New  Hampshire  is,  it's  a  lot  saner  opera- 
tion we  are  running  here  even  though  sometimes  you  might  wonder 
and  I  might  wonder. 

:Mr.  Rath.  The  attorney  general  from  Indiana  Ted  Sendak  could 
not  be  here  today.  He  has  submitted  written  testimony  which  T  believe 
has  been  furnished  to  the  committee.  I  ask  that  it  be"inserted  into  the- 
record  of  the  hearing. 

Senator  Bayh.  Without  objection,  so  ordered. 

Mr.  Rath.  The  committee  has  the  statement  which  my  office  pre- 
pared on  S.  10.  It  is  a  lengthy  one  and  somewhat  detailed."  I  commend 
it  to  the  committee  without  pride  of  authorship  since  my  staff  did 
most  of  the  work  on  it.  I  will  not  attempt  to  read  that  this  morning. 
I  think  it  IS  lengthy  and  is  detailed.  We  will  leave  it  to  the  committee 
to  do.  I  would  just  give  you  a  brief  overview  and  hope  that  Deputv 
General  Murphy  and  myself  and  Mr.  Marshall  could  respond  to  ques- 
tions later  on. 

I  am  here  today  probably  as  one  of  the  prime  examples  of  one  whose 
ox  is  currently  m  the  process  of  being  sored  by  the  Justice  Depart- 
ment. Its  somewhat  reassuring-  to  know  that  ours  is  not  the  onlv  ox 
to  be^ gored  I  take  heart  in  the  testimonv  of  the  previous  witnesses 

I  doubt  if  anyone  can  quibble  with  the  purposes  of  S.  10.  T  have  no 
quarrel  with  that.  In  fact,  I  think  we  would  all  be  lax  in  our  responsi- 
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'bilities  if  we  did.  But  T  question  frankly  whether  S.  10  and  the  litiga- 
tion model  it  proposes  to  accomplish  those  purposes  is  the  most  effec- 
tive way  to  accomplish  this  end. 

In  fact,  I  think  that  the  litigation  model  proposed  by  S.  10  is  the 

least  etfective  way  to  reach  these  ends.  Litigation  does  not  encourage 

cooperation.  Litigation  involves  more  battles  rather  than  negotiation. 

Protracted  litigation  means  longer  delay.  I  believe  it  should  be  a  last 

rresort  rather  than  the  most  readily  available  mechanism  for  change. 

As  our  testimony  goes  into  great  detail,  we  note  the  deficiencies  in 
S.  10  as  presently  constructed.  I  will  again  reiterate  my  overall  con- 
ceptual problems  with  S.  10. 

I  would  prefer  to  see  along  the  lines  which  Senator  Danforth  sug- 
gested a  consulting  cooperative  mechanism  established  rather  than  this 
confrontational  adversarial  model  designed  by  S.  10. 

However,  S.  10  as  presently  drafted,  I  think,  contains  a  series  of 
very  serious  deficiencies  which  this  subcommittee  should  give  a  hard 
look  at  before  you  report  this  bill  out. 

I  think  I  will  go  through  those  deficiencies  very  quickly  and  then 
speak  to  the  specific  experiences  that  we  in  Xew  Hampshire  have  had 
with  the  Justice  Department  in  an  institutional  lawsuit. 

I  think  the  standards  under  which  intervention  or  initiation  of  law- 
suit- are  jiossible  under  S.  10  are  vague,  ill  defined,  and  ill  conceived 
in  S.  10.  The  term  reasonable  cause  is  used  but  nowhere  is  there  a 
definition  of  what  reasonable  cause  is.  All  discretion  is  vested  in  the 
attorney  general  with  no  definition  of  the  standards  or  evidence  upon 
whicli  he  must  make  his  determination. 

Further,  there  is  no  requirement  that  at  any  time  after  the  attorney 
general  certifies  that  he  ever  has  to  make  available  to  the  State  against 
which  litigation  is  brought  those  bases  and  standards  which  he  applied 
in  making  that  determination.  I  think  as  a  minimum  the  States  are 
entitled  to  know  what  the  attorney  general  had  in  front  of  him  when 
he  made  that  decision.  I  think  that  should  be  incorporated  into  S.  10. 
Further,  I  think  there  is  really  no  reasonable  difference  between  initia- 
tion of  a  lawsuit  and  intervention  in  a  lawsuit,  I  think  that  is  a  distinc- 
tion without  a  difference  and  the  conditions  that  you  imj)ose  upon 
initiation  of  a  lawsuit  should  be  carried  over  into  intervention  into  a 
lawsuit. 

That  was  part  of  S.  1393  and  should  be  part  of  S,  10,  We  think  that 
S,  10  is  deficient  in  the  so-called  presuit  condition  section,  I  think  strict 
and  realistic  conditions  precedent  to  litigation  are  necessary. 

First  should  be  a  provision  that  would  provide  specific  and  adequate 
notice  to  the  State  as  to  exactly  what  the  Justice  Department  finds  is 
lacking  in  the  institution  and  how  it  proposes  to  remedy  those  con- 
cern!^. In  this  regard,  the  30-dny  notice  period  provided  by  S.  10  is 
grossly  inadequate.  I  see  no  reason  why  if  the  Justice  Department 
has  this  information  available  to  it,  it  could  not  be  made  available  to 
the  States  with  a  6-month  notice  period. 

T  think  we  must  take  into  consideration  the  vagaries  of  scheduling 
of  legislative  sessions  throughout  the  States.  In  New  Hampshire,  our 
leirislature  meets  for  6  months  every  2  years.  I  understand  in  Indiana, 
it  is  GO  days  in  1  year  and  30  in  the  other. 

Senator  Baytt.  That  is  not  entirely  accurate.  We  do  have  two  sessions 
and  there  is  some  flexibilitv. 
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Mr.  Rath.  But  New  Hampshire  is  tied  into  this  session  every  2  years 
unless  there  is  a  special  session  called  by  the  Governor. 

Senator  Bath.  Some  people  said  we  would  be  better  served  if  we 
had  2  days  every  61  years. 

Mr.  Rath.  The  question  of  annual  session  has  come  up  and  the  voters 
have  consistently  voted  it  down.  The  problem  is  if  you  give  only  30 
days  notice  in  the  six  and  if  the  legislature  is  not  there,  under  the 
provisions  of  S.  10,  if  the  Governor  and  State  attorney  are  notified  of 
a  problem,  there  is  no  way  we  can  respond  to  those  problems  within 
30  days. 

By  providing  notice,  I  think  this  committee  should  be  aware  that  I 
believe  you  are  inviting  a  personal  damage  action  against  the  Governor 
and  attorney  general  of  the  State  because  you  are  putting  them  on 
notice  of  what  the  Justice  Department  considers  to  be  unconstitutional 
conditions  in  an  institution.  I  think  it  would  be  a  basis  for  a  personal 
damage  action  to  be  brought  under  1983  against  the  Governor  and 
attorney  general  if  having  been  put  on  notice,  they  failed  to  correct 
that  action  when  in  fact  they  may  not  be  able  to. 

I  think  further  the  Attorney  General  of  the  United  States  should 
be  required  to  certify  that  the  State  is  not  in  compliance  with  stand- 
ards promulgated  by  those  Federal  agencies  funding  the  institution 
in  question. 

For  instance,  in  our  case,  we  are  receiving  Federal  moneys  at  the 
institution  that  the  Federal  Government  has  now  intervened  in  the  suit 
against  it  but  the  funding  has  never  been  cut  off  by  HEW  while 
Justice  is  bringing  the  suit. 

I  think  it's  ludicrous  to  say  as  long  as  one  branch  of  the  Federal 
Government  is  saying  it's  fine,  we  are  going  to  continue  to  fund  money. 
On  the  other  hand,  the  Justice  Department  is  saying,  "No,  there  are 
unconstitutional  deprivations  of  rights  and  we  are  going  to  sue  you 
and  try  to  close  this  institution  down." 

I  think  further  in  a  certification  process,  the  Attorney  General 
should  be  required  to  go  beyond  the  mere  assertion  that  Federal  assist- 
ance is  available.  I  think  he  should  be  instructed  or  required  by  the 
statute  to  specify  exactly  what  assistance  is  available,  that  it  has  been 
offered,  and  that  it  has  been  utilized. 

I  think  it  is  incumbent  upon  the  Federal  Government  that  there  be 
some  requirement  to  show  that  it  is  acting  in  good  faith  and  that 
should  be  part  of  the  Attorney  General's  certification  process.  I  think 
further  that  the  Attorney  General  of  the  United  States  should  specify 
all  action  he  has  done  to  settle  the  case. 

The  third  deficiency  is  that  there  is  no  present  intervention  notice. 
If  the  Justice  Department  has  on  hand  facts  which  require  a  lawsuit, 
I  see  no  distinction  why  they  shouldn't  be  required  to  disclose  those 
facts  to  a  State  government  in  an  attempt  to  remedy  those  conditions 
as  they  would  if  they  were  going  to  initiate  a  lawsuit  under  the  statute. 
I  think  that  is  necessary  because  we  should  be  seeking  as  much  as 
possible  to  cut  down  on  the  conflicts  between  State  and  Federal  Gov- 
ernment agencies. 

This  type  of  bill  which  has  already  adopted  an  adversarial  role 
should  be  forced  again  to  keep  litigation  as  a  last  resort. 
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I  think,  therefore,  this  idea  of  no  present  intervention  notice  is  very 
poor  and  should  be  rectified  in  any  draft  that  comes  out  of  this 
committee. 

Further,  I  think  that  along  those  same  lines,  we  should  require  not 
only  notice  of  present  intervention  but  also  require  negotiation  in 
present  intervention,  which  is  not  a  part  of  the  bill. 

Finally,  as  to  deficiencies  in  the  bill,  it  seems  to  me  that  there  must 
be  the  opportunity  for  judicial  review  of  the  Attorney  General  certifi- 
cation. I  see  no  reason  why  the  State  shouldn't  be  allowed  to  go  to 
court  and  challenge  the  certification  of  the  U.S.  Attorney  General  as 
to  why  he  has  brought  forward  this  case.  Included  would  be  the  oppor- 
tunity to  find  those  facts  and  those  materials  that  he  had  available  to 
him  at  the  time  he  and  his  staff  made  the  decision  to  come  into  the 
lawsuit. 

There  is  no  reason  Congress  cannot  require  this  review  of  the  facts 
relied  on  by  the  Attorney  General. 

Those  are  the  deficiencies  as  we  see  them.  As  I  say,  the  testimony  we 
submitted  to  the  committee  goes  into  great  detail. 

Without  taking  too  much  more  of  the  committee's  time,  I  would  just 
give  you  a  brief  overview  of  the  current  litigation  New  Hampshire  is 
involved  in  with  the  Justice  Department. 

We  have  in  our  State  one  institution  for  the  mentally  retarded^ 
Laconia  State  School.  It  has  approximately  600  severely  and  pro- 
foundly retarded  residents.  It's  been  a  subject  of  a  great  deal  of  dis- 
cussion and  scrutiny  by  the  executive  branch  and  legislature  in  the 
last  two  sessions. 

In  January  1978,  the  U.S.  Attorney's  Office  for  the  District  of  New 
Hampshire  in  our  office  discussed  complaints  the  U.S.  attorney's  office 
had  received  regarding  Laconia. 

FBI  agents  were  sent  there.  An  assistant  attorney  general  from  my 
staff  and  an  assistant  U.S.  attorney  toured  the  facility.  I  asked  the 
U.S.  attorney  to  keep  me  apprised  of  any  findings  the  Justice  Depart- 
ment made  as  to  violations  of  criminal  or  civil  nature.  I  was  prepared 
to  take  whatever  appropriate  disciplinary  actions  required  to  redress 
any  grievances  suffered  by  citizens  or  residents  at  that  institution. 

I  was  told  in  April  1978  of  one  isolated  incident  of  wrongdoing  by  a 
former  employee.  At  the  same  time,  we  were  also  approached  by  other 
groups  with  concerns  about  Laconia  State  School.  One  concern  was  by 
a  group  that  was  worried  about  how  medicine  and  drugs  were  adminis- 
tered. Discussion  was  held  on  that  point. 

A  resolution  was  reached  and  no  suit  was  ever  brought.  On  the  12th 
of  April  1978, 1  might  say  2  days  after  I  assumed  the  office  of  attorney 
general,  having  been  deputy  attorney  general,  the  New  Hampshire  As- 
sociation for  Ketarded  Citizens  and  a  group  of  six  residents  at  Laconia 
brought  lawsuit  against  the  school,  the  Governor,  the  director  of  the 
division  of  mental  health,  and  other  State  officials.  In  late  August 
1978,  the  U.S.  attorney  called  me  and  informed  me  that  the  United 
States,  through  the  Department  of  Justice,  was  going  to  intervene 
in  this  lawsuit. 

On  the  29th  of  August,  the  complaint  of  the  Justice  Department  was 
filed.  On  the  30th  of  August,  I  received  a  very  nice  letter  from  As- 
sistant Attorney  General  Drew  Days  of  the  Civil  Eights  Division 
whose  name  has  been  mentioned  earlier. 
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Mr.  Days,  in  a  two-paragraph  letter  which  I  quote  in  my  testimony 
informing  me  of  the  Justice  Department's  intention  to  intervene,  said 
bv  coming  in  thev  hoped  to  resolve  the  differences. 

"^  Publicly,  from 'the  moment  the  lawsuit  was  filed,  my  position  was 
that  the  matter  should  never  be  litigated,  we  should  go  to  the  legisla- 
ture with  a  comprehensive  plan  for  all  concerned. 

The  day  after  I  got  Mr.  Days'  letter,  we  were  served  with  a  copy 
of  their  complaint.  The  complaint  parodied  in  almost  the  exact  same 
language  the  allegations  of  the  plaintiffs  in  the  original  suit.  It  was 
certainly  not  a  conciliatory  pleading.  In  fact,  it  was  an  endorsement 
of  a  painting  by  the  plaintiffs  of  the  Laconia  State  School  as  an  in- 
stitution right  out  of  Charles  Dickens. 

I  wrote  back  to  Mr.  Days  in  September  1978.  a  copy  of  which  is  at- 
tached to  my  testimony,  suggesting  that  rather  than  getting  into  the 
suit  right  now  thaf  the  matter  be  staved,  that  we  sit  down  with  the 
Justice  Department,  go  over  the  material  that  they  had,  see  if  we 
could  not  resolve  it  since  we  were  coming  up  to  our  biannual  legisla- 
tive session  and  this  would  be  a  time  for  us  all  to  work  together. 

He  wrote  back  approximately  1  month  later,  saying  they  were  com- 
mitted to  intervention  and  certainly  would  be  willing  to  listen  to  us, 
but  they  were  going  to  go  ahead  with  intervention. 

I  Avrote  back  to  him  and  a^'ain  I  asked  Mr.  Days  to  discuss  the  mat- 
ter. I  asked  for  notice  of  the  facts  upon  which  the  Department,  of 
Justice  had  based  its  complaint.  I  asked  for  their  proposed  solution. 
This  was  on  the  24th  of  October  1978.  I  have  never  received  an  answer 
to  that  letter. 

On  the  29th  of  ISTovember  1978,  intervention  was  granted.  We  re- 
quested clarification  as  to  the  scope  of  the  intervention.  That  motion 
is  now  pending  in  our  district  court. 

Also  in  November  of  1978.  Governor  Gallen  was  elected  as  Governor. 
He  said  he  was  going  to  make  Laconia  State  School  a  priority  of  his 
administration.  In  fact,  in  his  proposed  budget  which  came  out  on  the 
15th  of  February,  he  asked  the  legislature  to  appropriate  over  $8  mil- 
lion more  for  Laconia  over  the  next  2  years  split  between  improve- 
ments to  the  school  and  community-based  facilities.  This  was  a  35- 
percent  increase  in  funding  for  the  school,  certainly  evidence  of  good 
faith  of  the  State  to  improve  the  conditions  at  Laconia. 

On  the  23d  of  January,  members  of  my  staff,  the  Governor's  staff, 
counsel  for  the  plaintiff  and  U.S.  Government  met  in  my  office.  We 
outlined  for  them  the  Governor's  plan  for  improvement  and  suggested 
to  them  ao-ain  a  stay  of  the  litigation  so  we  could  go  before  the  legis- 
lature and  try  to  resolve  the  problems  short  of  litigation. 

The  department  said  we  will  listen  to  the  plan  you  came  up  with. 
We  will  not  agree  to  a  stay.  We  cannot  tell  you  what  we  want  in  terms 
of  relief.  I  remind  you.  to  this  day,  the  Department  of  Justice  has 
never  told  us  what  they  want  in  terms  of  relief  in  their  claim  for  in- 
tervention. They  have  been  studying'  that  school  since  January  1978^ 
15  months.  And  they  still  cannot  tell  us  what  relief  they  seek. 

How  do  I,  who  does  not  want  to  try  this  lawsuit,  settle  the  lawsuit 
if  the  plaintiff's  in  the  lawsuit  still  can't  tell  me  what  they  want  ?  Lender 
S.  10,  this  situation  would  be  repeated.  This  is  why  I  think  there  is 
real  need  for  renovation,  to  put  it  mildly,  in  S.  10. 


275 


We  have  consistently  sought  one  thing  from  the  Department  of  Jus- 
tice Tell  ns  Avhat  relief  vou  are  seeking?  They  have  not  yet  mdicated 
to  us  what  that  is.  They  have  told  us,  instead,  we  are  going  to  go 
throuoh  discovery  and  then  we  will  let  you  know.  ^^  e  have  gone 
through  discovery.  AVe  are  up  to  about  our  TOOth  page  of  mterroga- 

^°The^staff  of  Laconia  State  School,  which  is  supposed  to  be  treating: 
the  profoundly  mentally  retarded,  has  spent  over  2.000  hours  aiis^ver- 
incr  interrogatories  from  the  plaintiffs  and  the  Department  of  Justice 
when  they  could  have  been  out  there  treating  the  residents. 

\ow  vou  tell  me  if  litigation  as  envisioned  by  S.  10  is  improMu 
the  lot  of  those  individuals  at  Laconia  State  School.  It  is  obvious  that 
they  could  have  not  met  the  conditions  S.  1393  would  have  imposed 

upon  them  for  intervention.  -,      -.,      ^  ^+;^^  +.> 

Here  the  Department  of  Justice  intervened  without  any  notice  to 
the  State  or  any  attempt  to  provide  the  State  with  assistance.  The 
Department  of  Justice's  involvement  in  this  case  has  not  enhanced 
settlement  prospects  or  rendered  any  improvement  m  services  to  tlie 

citizens  at  the  school. 

I  think  further  vou  must  be  aware  and  must  read  S.  10  m  connec- 
tion with  the  attorneys'  fee  provision  of  42  U.S.C.  1983  because  when 
lawsuits  are  brought'by  civil  rights,  public  interest  hrms  such  as  Le- 
gal Assistance  or  Legal  Aid,  there  is  a  proprietary  interest  encourag- 
ing the  litigation.  When  you  get  the  massive  resources  of  the  Justice 
Department  in,  you  generate  more  legal  fees  and  provide  a  reason 
foi  tliat  lawsuit  to  go  on  and  not  to  settle.  1  think  this  subcommittee 
would  be  unwise  to  miss  that  point.  x      ,„^ 

I  would  say  in  conclusion  that  S.  10,  m  its  present  form,  stresses 
litigation  rather  than  negotiation,  confrontation  rather  than  coopera- 
tion. I  believe  S.  10  would  in  fact  delay  improvements  rather  than 
hasten  them  and,  as  such,  is  ill  conceived  and  ill  advised  at  this  time- 
Senator  b\th.  I  am  trying  to  determine  what  would  be  the  best  way 
to  pursue  this.  I  hate  to  have  the  other  two  gentlemen  ]ust  sitting 
there  collino-  their  heels.  It  midit  form  a  little  better  degree  of  con- 
tinuity, if  you  other  gentlemen  don't  mind,  if  Mr.  Eath  and  1  had  a 
little  dialog  here  following  his  testimony.       ,,,,,,,   ,,,^,, 
^Ir  AIuRPHY.  Mr.  Chairman,  I  am  John  ^Vlurphy.  deputy  attorney 
oenerai  with  the  State  of  California.  I  have  submitted  a  prepared 
^atement.  I  won't  reiterate  items  in  that  prepared  statement. 

Senator  Bath.  What  I  was  suggesting  is,  that  Mr.  Rath  answer  some 
questions  before  you  gentlemen  testify  if  that  is  alright  with  you.  1  ap- 
preciate your  beincr  here.  Mr.  Attorney  General.  I  appreciate  the  tact 
that  you^submitted  the  statement  of  our  attorney  general  m  Indiana- 
We  are  proud  of  the  fact  that  he  is  the  President  of  the  National  Asso- 
ciation of  Attorneys  GeneraL  .        .    ^-  T         ..^r.nfl.0 
Thouo-h  we  mio-ht  differ  politically  from  time  to  time.  I  amnonethe- 
le^s  proud  that  his  contemporaries  would  choose  him  as  their  leader.- 
Yon  are  familiar  with  the  problems  we  are  talking  about  here. 

SenatoTBAT^i!  We  are  talking  about  people  who  are  brutalized 
people  who  are  sometimes  killed,  people  that  are  in]ured,  people  that 
are  inadequately  fed,  children  with  mental  disabilities  who  with  the- 
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mininial  kinds  of  treatments  available,  might  develop  capacities  to 
provide  for  their  bodily  needs.  When  left  unattended,  they  disinte- 
grate and  become  vegetables.  We  are  talking  about  that  kind  of  thing. 
We  are  not  talking  about  trivialities,  the  fact  that  you  don't  have  10 
hours  a  day  in  school  or  a  course  in  the  English  language.  We  are  not 
talking  about  in  any  way  seeing  that  the  people  in  our  institutions  live 
by  the  same  standards  that  exist  for  people  outside  the  institutions. 
We  are  talking  about  constitutional  deprivation. 
Mr.  Rath.  Gross  constitutional  deprivation. 

Senator  Bayh.  Right.  We  have  made  some  changes  in  the  bill  in  an 
effort  to  try  to  shore  up  the  problem.  This  business  of  States  rights, 
Federal  rights,  I  am  sensitive  to  it,  maybe  not  as  sensitive  as  somebody 
who  has  been  an  attorney  general  like  you  or  our  disting-uished  col- 
league from  North  Carolina  or  two  previous  colleagues  who  have  had 
unique  problems.  What  we  want  to  do  is  recognize  the  responsible 
role  that  the  States  have  and  must  play. 

But,  somehow,  I  don't  see  how  those  of  us  on  this  subcommittee 
particularly  can  ignore  the  responsibility  that  we  have  that  State 
citizens  are  also  U.S.  citizens  and  are  protected  by  the  Constitution 
of  the  United  States.  It  is  that  kind  of  concern  toward  which  we  are 
directing  this  bill. 

Mr.  Rath.  I  certainly,  as  I  indicated,  have  no  quarrel  with  the  goal 
of  the  bill  or  any  of  the  policies  you  just  set  forth.  I  question,  frankly, 
sir,  the  wisdom  of  the  approach  taken  by  the  bill.  I  question  whether 
the  approach  taken  by  the  bill  will  work  as  effectively  as  its  sponsors 
or  designers  might  think  it  will  to  provide  a  rapid  amelioration  of 
conditions.  I  think  litigation  becomes  protracted,  elongated.  It 
hardens  positions  rather  than  softens  them. 

Senator  Bath.  Would  you  excuse  me  just  a  moment?  I  have  a 
phone  call.  I  apologize  to  my  colleagues  for  not  being  here.  I  have 
got  sort  of  a  personal  emergency  in  the  family. 

_    My  colleagues  from  North  Carolina  and  South  Carolina  will  partic- 
ipate in  the  dialog. 

Senator  Thukmond.  Do  you  want  to  continue  ? 

Mr.  Rath.  I  don't  think  necessarilv  litigation  is  the  way  to  ac- 
complish the  goals  set  forth  rather  eloquently  by  the  Chairman.  I 
think  there  are  ways  that  the  Federal  Government  can  be  of  great 
assistance  to  the  State  government.  I  don't  think  it  is  necessarily  hy 
coming  m  as  a  plaintiff  in  a  lawsuit  against  them. 

Senator  Thurmond.  Senator  Morgan,  do  you  have  any  questions? 
Senator  Morgan.  Just  to  thank  you,  Mr.  Attorney  General,  for  a 
verv  well-documented  presentation.  You  might  be  surprised,  but  I  did 
read  it  last  night. 

Let  me  ask  you  something.  W^e,  4  years  ago,  passed  an  act  called 
the  Developmental  Disability  Act.  As  I  recall,  under  that  act,  each 
fetate  was  required  to  set  up  a  protection  and  advocacy  council.  Are 
you  familiar  with  that  ? 

Mr.  Rath.  We  have  a  developmental  disability  council  in  our  State. 

Senator  ]\Iorgan.  As  I  understand  it,  the  council  had  to  be  made  up 
o±  people  not  connected  with  the  institutions. 

Mr.  Rath  That  is  right.  Frankly,  that  council  is  presentlv  being 
reconstructed  by  our  new  Governor  to  reflect  some  additional  com- 
munity needs  which  he  feels  are  appropriate. 
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Senator  Morgan.  We  also  granted  to  the  HEW  the  right  to  with- 
hold funds.  It  seems  to  me  this  in  itself  is  one  of  the  most  potent 
weapons  and  the  kind  of  weapon  Senator  Exon  was  talking  about 
rather  than  getting  involved  with  litigants  and  lawyers  and  FBI 
ao-ents  who  really  don't  understand  the  problems. 

"it  just  occured  to  me  that  a  couple  of  years  ago  we  came  along  with 
what  is  probably  the  best  solution,  but  we  are  just  not  willing  to  wait 
and  see  if  it  is  going  to  work. 

Mr.  Rath.  I  think  we  tried  to  touch  on  that,  Senator,  in  the  state- 
ment we  prepared.  It  seems  to  be  more  effective.  You  are  at  the  other 
end  of  the  faucet.  If  vou  turn  it  off,  it  is  hard  to  function.  That  is 
more  important  than  the  litigation  avenue.  That  is  why  it  seems  to 
me  somewhat  inconsistent,  to  put  it  mildly,  to  allow  litigation  to  go 
forward  by  the  Justice  Department  at  the  same  time  funding  is  con- 
tinuing by  HEW. 

I  pointed  out  that  the  Attorney  General,  prior  to  bringmg  any  law- 
suit, should  have  a  certification  from  the  other  affected  departments 
that  they  find  something  grossly  immediate  in  terms  of  treatment  at 
these  institutions.  There  is  no  such  provision. 

Senator  Moegan.  We  have  heard  this  morning  from  you  and  Sen- 
ator Danforth  of  Missouri  and  Senator  Exon  of  Nebraska  of  some 
good  examples  of  the  time  and  effort  taken  up  in  this  kind  of  litigation. 

I  might  mention  none  of  these  States  are  southern  States  to  which 
some  people  have  said  this  legislation  is  directed. 

If  you  extend  this  down  to  nursing  homes  and  jails  and  happen  to 
get  an  active  lawyer  in  the  Attorney  General's  office,  I  believe  that 
the  whole  country  will  be  involved  in  litigation  rather  than  m  treat- 
ment of  inmates. 

Mr.  Rath.  And  the  litigation  is  long,  expensive,  it  is  time  consum- 
ino;.  We  have  the  legislature  and  city  and  Governor  committed  to  im- 
provements. It  seems  to  me  this  is  an  opportunity  to  aid  the  institution. 
We  are  not  getting  anywhere  sitting  around  answering  mterroga- 

tones. 

Senator  Bath.  Thank  you.  Senator  Morgan. 

I  midit  just  say  I  understand  the  question  raised  by  our  col- 
league from  North' Carolina.  We  have  sent  out  questionnaires  to  the 
P.  &  A.'s.  We  have  only  had  one  respondent  that  said  they  didn't  want 
the  bill.  The  rest  said  they  needed  the  bill.  ,         , 

Mr.  Rath.  I  don't  know  if  I  have  gotten  those  questionnaires,  Sen- 
ator. If  I  have,  you  will  get  them.  _    „    .  ,         .  .i 

Senator  Bath.  They  are  to  be  sent  to  P.  &  A.'s,  not  the  attorney 

^'^Look,  what  we  are  trying  to  do  here  is  get  everything  on  top  of 
the  table.  I  have  to  believe  that  our  colleagues  that  feel  so  strongly 
about  this  legislation  and  elected  officials  in  the  States  who  feel  so 
strongly  about  this  legislation,  I  feel,  are  conscientious  people,  really 
are  anxious  to  solve  the  problem,  but  apparently  have  differing  views 
as  to  whether  this  bill  helps  or  hinders.  . 

Of  course,  just  as  you  make  the  case  that  some  civil  rights  orga- 
nization midit  have  a  vested  interest  in  continuing  the  case,  and  i 
wouldn't  say  there  aren't  some  people  out  there,  public  legal  defenders 
or  others  that  might. 
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I  must  say  most  of  them  I  heave  talked  to  have  more  to  do  than  they 
possibly  can  get  done.  They  want  to  accomplish  a  goal  and  they  don't 
want  to  spend  more  time  in  court  than  necessary  to  accomplish  that 
goal, 

Wliat  we  are  trying  to  do  is  to  find  a  way  to  balance  this  so  that  the 
people  in  the  institutions  get  the  kind  of  treatment,  care,  and  attention 
that  I  guess  most  of  us  agree  they  ought  to  have. 

]\fr.  Kath.  Again,  that  is  what  I  see  as  the  problem  at  hand.  It  puts 
these  kinds  of  decisions  into  a  litigation  process.  I  am  not  convinced, 
while  you  and  I  may  share  the  same  philosophical  commitment  in 
improvement  in  conditions  and  delivery  of  services,  I  think  where 
we  differ  is  that  the  litigation  approach  is  going  to  be  the  most  effec- 
tive Avay  to  get  an  improvement  in  a  fast  fashion. 

Senator  Bayii.  Again,  you  got  into  the  Laconia  situation  about 
the  time  the  Indians  came  over  the  stockade  wall,  so  to  speak. 

Mr.  Kath.  I  would  just  mention,  on  my  first  night  as  an  attorney 
general  I  had  to  speak.  I  told  them  I  was  the  most  successful  attorney 
general  in  the  entire  State,  in  my  entire  time  nobody  had  been  mur- 
dered, we  had  not  been  sued,  and  when  I  left  Governor  Thompson, 
had  the  flag  at  full  staff,  which  was  a  rarity  at  times. 

The  next  day  we  had  a  wife  put  an  axe  in  her  husband's  head,  we 
got  sued  at  Laconia  State  School,  and  the  flags  never  got  up  at  all,  so 
my  record  went  down  the  drain  quickly. 

Senator  Bayii.  Do  you  know  Dr.  Jack  Melton  ? 

Mr.  Rath.  Yes. 

Senator  Bayh.  '\^niat  sort  of  fellow  is  he?  Is  he  credible? 

Mr.  Rath.  I  believe  he  is ;  yes. 

Senator  Bayh.  Is  he  sensitive  ? 

Mr.  Rath.  I  believe  he's  an  excellent  administrator  and  I  believe 
he  s  a  very  decent  human  being. 

Senator  Bayh.  On  the  question  of  notice  on  November  22,  1977.  in 
the  New  Hampshire  Times,  which  was  almost  a  year  before  the  United 
States  filed  its  complaint  and  intervened,  Dr!  Melton  is  quoted  as 
s^tatmg  that  he's  aware  of  the  investigation  of  the  Department  of 
Justice. 

Did  he  not  communicate  that  to  you  as  attorney  general  or  to  vour 
predecessor? 

Mr.  Rath.  He  did. 

Senator  Bayh.  You  really  can't  sav  you  didn't  know  what  was 
going  on. 

]Mr.  Rath.  I  tliink  we  are  talking  about  apples  and  orano-cs.  Sena- 
tor. The  fact  we  knew  that  the  Justice  Department  was  lookinn-  at  the 
institution  is  markedly  different  than  knoM'incr  what  they  were  looking 
at.  I  have  outlined  to  you  in  my  statement  the  need  for  specific  con"^ 
cerns  to  ])e  raised  and  for  specific  documentation  to  be  furnished. 

I  might  note  that  I  don't  think  it  is  coincidental,  but  it  is  somewhat 
at  least  ironic  that  as  I  Avas  leaving  the  office  on  Tuesday  to  fly  here, 
m  the  mail  was  delivered  a  letter  from  Justice  Department,  at  least  in 
partial  response  to  my  letter  of  October  24.  for  the  first  time  outlining 
some  of  the  documentation  that  they  would  provide  us  with  in  this 
laAvsuit, 

They  have  still  never  told  us  what  relief  they  are  seeking.  I  don't 
attribute,  as  I  say,  anything  but  coincidence  to' the  timing  of  the  ar- 
rival of  the  letter. 
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Senator  Bayii.  It  may  or  may  not  be  coincidence,  but  it  seems  to 
me  tLere  is  something  wrong  if  a  letter,  even  a  negative  letter  express- 
ing an  opposite  point  of  view,  can't  be  forthcoming  in  a  shorter  time 
frame  than  that. 

Mr.  Rath.  It  certainly  would  help  me. 

Senator  Bayh.  I  think  it  is  tragic  here  in  1979  to  have  to  have  an 
S.  10. 

Mr.  Rath.  I  agree. 

Senator  Bayh.  I  wouldn't  go  over  the  horror  stories  that  have  been 
presented  to  this  subcommittee.  I  am  not  going  to  blame  anybody. 

The  ciuestion  is,  what  are  you  going  to  do  about  those  poor  people 
out  there  who  don't  have  an  attorney  general  or  lawyer,  how  do  you  get 
at  that  ?  I  would  like  for  all  this  to  happen  without  having  to  introduce 
legislation. 

The  best  way  for  this  to  happen  would  be  for  the  States  to  recog- 
nize they  have  got  a  j^roblem  and  do  something  about  it. 

Here  in  the  same  article  you  have  your  Dr.  Melton  who  you  said 
was  a  responsive  and  responsible  superintendent,  stating  that  he  was 
aware  of  the  investigation  of  the  Department  of  Justice,  and  that  if 
the  legislature  did  not  appropriate  the  necessary  funds  to  correct  the 
violation  of  law  that  existed  in  Laconia,  a  lawsuit  could  be  filed. 

He  indicated  that  he  had  consistently  advised  the  State  legislature 
of  the  violation  of  law  that  existed  at  Laconia. 

Now  you  tell  me,  Mr.  Attorney  General,  if  I  am  on  this  side  with 
the  responsibility  that  I  have,  what  do  I  do  about  something  like  that, 
where  you  have  a  man  running  an  institution  that  tells  the  State  au- 
thorities, here's  the  problem.  You  better  get  it  right  or  we  are  going 
to  be  in  trouble.  Nothing  happens.  "\^niat  am  I  to  do? 

]\Ir.  Rath.  AVel.l,  I  don't  know  that  you  necessarily  initiate  litigation. 
T  think  there  are  other  ways  the  Federal  Government  can  give  assist- 
ance to  the  States  than  as  "a  plaintiff  in  a  lawsuit  against  them. 

I  think  some  of  the  things  you  talk  about  in  S.  10  concerning  the 
providing  of  technical  assistance  and  planning  would  be  of  great  assist- 
ance which  we  have  not  yet  received. 

Senator  Bayh.  It  is  sort  of  the  business  that  you  can  lead  the  horse 
to  water,  but  you  can't  make  him  drink.  Here  you  have  the  superin- 
tendent of  an  institution  saying,  legislators,  I  don't  know  whether 
he's  talking  to  you  or  your  predecessor,  but  he  did  say  and  I  assume 
he's  honest,  he  said  I  have  been  telling  the  legislature  to  get  off  the 
dime  or  we  are  going  to  be  in  trouble.  The  State  has  the  initiative.  If 
thev  don't  do  something  about  it,  wdiat  am  I  supposed  to  say  about 
that  ? 

]Mr.  Rath.  The  State  at  this  time  has  brought  an  $fi  million  appro- 
priation, 35-percent  increase  in  the  budget  of  the  institution. 

Senator  Bayh.  You  have  a  new  Governor.  I  won't  comment  about 
his  predecessor,  but  obviously  his  predecessor  was  not  sensitive  to  this 
prol)lem,  all  right  ? 

Mr.  Rath.  Ithink  it  is  fair  to  say  his  predecessor  may  have  had 
different  priorities. 

Senator  Bayh.  I  don't  want  to  get  involved  in  New  Hampshii-e 
politics.  I  have  been  burned  once  in  that.  T  will  let  those  up  there  now 
be  burned  at  that.  Besides,  that  is  not  our  prerogative. 
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Frankly,  I  couldn't  care  less  if  the  Governor  of  New  Hampshire 
feels  he  ought  to  allocate  State  resources  to  stock  nuclear  weapons,  that 
is  something  that  can  be  debated  there. 

But  if  you  have  citizens  up  there  being  superintended  by  a  man 
who  says  they  need  help,  that  they  are  being  deprived  of  their  consti- 
tutional rights,  and  the  Governor  of  the  State  and  the  elected  legis- 
lature won't  do  anything  about  it,  then  it  seems  to  me  that  you  have 
forfeited.  And  somebody's  got  to  protect  those  citizens  up  there. 

Mr.  Rath.  I  do  think,  Senator,  that  your  question  in  fact  begs  the 
issue  because  you  say  that  someone  should  do  something  about  it.  And 
by  your  sponsorship  of  S.  10  you  obviously  believe  it  is  the  Justice 
Department. 

Taking  your  own  time  frame  of  the  Justice's  involvement  in  Laconia, 
the  fact  is  that  to  this  day,  as  I  sit  here  in  front  of  you,  sir,  the  Justice 
Department  cannot  tell  me  what  they  want  to  do  to  improve  that 
school. 

Senator  Bath.  INIr.  Attorney  General,  you  are  going  to  tell  me  the 
Justice  Department  has  to  spoon-feed  you  pabulum  ?  You  have  got  a 
man  running  a  State  institution  that  knows  you  have  got  problems. 

Mr.  Rath.  All  right. 

Senator  Bath.  If  we  are  talking  about  States  rights,  there  are  also 
State  responsibilities.  If  you  want  the  FBI  to  march  you  lock  step, 
this  is  what  you  have  got  to  do,  A,  B,  C,  and  D,  we  can  write  that  into 
the  legislation.  I  think  it  would  be  absolutely  wrong. 

But  as  concerns  this  legislation  I  wanted  to  ask  you  for  some  specific 
help  as  far  as  what  you  think. 

Do  you  have  a  plan  ?  You  criticized  the  vagueness.  If  you  have  a 
plan,  I  would  like  to  see  what  the  wording  is.  But  here  if  a  State  insti- 
tution superintendent  says  we  have  problems,  and  the  State  does  not 
initiate  action  to  solve  the  problems,  then  that  gets  the  Federal  Govern- 
ment involved  in  a  place  that  I  wouldn't  want  them  involved.  But  you 
can't  sit  here  and  say  that  the  State  has  a  right,  and  yet  say  the  State 
doesnt'  have  a  responsibility  to  take  action  unless  the  FBI  and  Justice 
Department  say,  OK,  those  are  the  things  you  have  to  do. 

Don't  you  have  a  little  initiative  out  there  ? 

Mr.  Rath.  I  think  again,  sir,  I  would  direct  you  to  the  written  state- 
ment we  have  presented.  The  State  does  have  a  plan  and  is  moving 
toward  deinstitutionalization,  and  was  moving  in  that  direction  last 
year.  The  Justice  Department  has  been  looking  at  that  school  by  your 
own  time  frame  for  18  months.  They  have  been  a  plaintiff  in  this  law- 
suit for  over  9  months. 

I  think  at  some  point  it  is  incumbent  upon  the  Justice  Departrnent 
to  say,  while  this  legislature  is  sitting  and  while  this  Governor  is  in 
office'  who  has  a  cornmitment  to  that  school,  we  have  ideas  that  your 
plan  is  deficient,  that  your  plan  is  sufficient,  or  that  your  plan  could' 
be  nmplified. 

They  have  some  requirement  as  a  plaintiff  to  come  forward  and  tell 
us  what  thev  want  to  do.  They  are  in  this  lawsuit. 

Senator  Bath.  There  are  assertions  in  the  complaint,  are  there  not, 
by  the  plaintiff?  The  Justice  Department  didn't  initiate,  they  inter- 
vened. 

Mr.  Rath.  That's  correct. 
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Senator  Bath.  So  the  facts  are  there  on  the  face  of  the  complaint. 
What  has  been  defendant's  response  ? 

Mr.  Rath.  Essentially  the  response  is  that  there  are  conditions  which 
need  improvement,  that  we  are  working  to  those  ends,  and  that  we 
will  be  presenting  to  the  court  a  comprehensive  plan  for  deinstitution- 
alization of  that  institution. 

Senator  Bath.  Is  that  on  the  record?  The  record  I  looked  at  was 
that  the  defendant  vigorously  denied  the  allegations. 

Mr.  Rath.  There  is  no  question  we  deny  the  allegations  that  paint 
that  institution  as  a  remnant  from  the  Charles  Dickens'  days  because 
it  is  not. 

It  is  a  gross  overstatement  in  the  plaintiff's  complaint  and  was  irre- 
sponsible for  the  Justice  Department  to  have  parroted  those  complaints 
without  a  thorough  investigation. 

Senator  Bath.  Unfortunately,  the  way  the  situation  is  now,  they 
intervene,  given  the  circumstances  that  have  been  drawn  by  somebody 

else. 

Now,  if  they  could  initiate,  which  S.  10  would  permit  them  to  do, 
then  they  could  pick  and  choose  the  cases  that  are  the  most  egregious. 
They  can  go  into  the  cases  where  there  is  the  most  need  instead  of 
having  to  be  bound  by  somebody  else's  initiation. 

Mv.  Rath.  There  was  no  reason  they  were  bound  by  the  complaint 
of  the  plaintiffs  when  they  moved  to  intervene. 

The  letter  to  me  was  perfectly  reasonable  and  acceptable.  I  welcomed 
it  at  the  time  until  I  saw  the  complaint.  You  compare  that  complamt 
with  the  letter  Mr.  Days  sent  me  and  tell  me  it  was  written  by  a  person 
with  the  same  concerns. 

Senator  Bath.  Who  made  the  complaint  ? 

Mr.  Rath.  The  Justice  Department's  complamt  on  intervention. 
There  is  no  reason  by  coming  in  as  intervenor  that  the  Justice  Depart- 
ment had  to  adopt  for  itself  all  the  allegations  of  the  plaintiffs. 

Senator  Bath.  So  we  have  a  situation  where  the  Justice  Department 
goes  in  to  support  a  plaintiff  that  has  already  initiated  a  case- 

Mr  Rath.  If  I  may  stop  vou  there,  the  Justice  Department  told  me 
in  its'letter  which  is  quoted  "in  mv  testimony  that  they  were  coming  m 
to  assist  in  the  resolution  of  the  issues.  It  wasn't  until  I  saw  the  com- 
plaint that  I  saw Tir     1      +1  •     -c. 

Senator  Bath.  Now  we  get  to  where  we  want  to  go.  Maybe  tins  is 
a  hard  case  on  bad  law.  Didn't  we  learn  something  about  that  m  fresh- 
man law,  Senator  Thurmond  ? 

I  imagine  you  are  concerned  about  that  one  case  because  it  attects 
your  State.  Now,  the  horns  of  the  dilemma  we  are  on,  how  do  we  resolve 

the  problem?  ,       ,  ,,  i„:^f 

Wiere  is  the  room  for  give  ?  On  the  one  hand,  you  say  the  compln mt 
is  arbitrarv  and  excessive.  On  the  other  hand  you-if  there  is  anything 
in  the  public  record  in  which  you  as  a  State  official  have  responded 
and  recommend  a  resolution  other  than  an  outright  vigorous  denial, 

I  would  like  to  see  it.  i  „a.  „^„r,Wor.+ nf 

Mr.  Rath.  Senator,  I  think  you  have  to  be  somewhat  cognizant  o± 

"'/a?^'a  "wver  for  those  defendants  I  felt,  if  I'd  felt  f^^^^^^^^ 
was  indefensible,  I  could  have  agreed  to  stipulate  to  a  consent  decree. 
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I  think  there  are  needed  improvements.  The  Governor  is  on  record  to 
that.  I  am  on  record  as  saying  the  suit  should  be  settled  and  not  liti- 
gated. That  is  what  we  are  trying  to  proceed  to. 

Senator  Bath.  I  know  enough  about  Mr.  Days,  I  think  he  has 
enough  things  to  do  down  there.  Pie  would  rather  have  it  settled  than 
sued.  The  question  is  how. 

You  have  two  lawyers  representing  their  parties.  How  do  you  get 
off  the  dime  and  get  them  from  one  saying  it's  this  way  and  the  other 
saying  under  no  circumstances  is  it  that  way  and  get  into  the  middle 
so  you  can  have  some  negotiations  ? 

I  have  to  say  I  don't  know  what  I  would  feel  if  I  were  an  attorney 
general.  If  I  were  a  State  legislator,  which  I  was,  I  wouldn't  want  the 
Federal  Government  coming  in  there. 

I  would  be  introducing  legislation  in  that  legislature  and  I'd  be 
talking  to  my  attorney  general  and  I  would  be  saying  why  don't  we 
come  up  with  some  sort  of  reasonable  plan  and  take  this  plan  to  the 
Feds  and  get  them  off  our  back. 

Mr.  Rath.  That  is  what  we  are  trying  to  do.  I  can't  even  get  answers 
to  my  letters. 

Senator  Bath.  Can  I  have  a  copy  of  the  reasonable  plan  you 
suggested? 

Mr.  Rath.  If  you  would  like  a  copy  of  the  plan  of  the  division  of 
mental  health,  I  would  be  glad  to  send  it  to  you. 

Senator  Bayh.  It  wasn't  in  your  statement? 

Mr.  Rath.  No,  but  I  will  send  it  to  you.  It's  in  preparation  at  this 
time.  The  Feds  have  had  access  to  it. 

Senator  Bath.  It's  under  preparation,  it  hasn't  been  submitted  ? 

Mr.  Rath.  It's  been  submitted  in  terms  of  the  budgetary  plan.  They 
have  a  copy  of  the  proposed  budget.  I  don't  mean  to  go  over  the 
Laconia  case  in  any  more  detail  than  is  necessary. 

I  think  many  of  the  points  you  have  raised  are  legitimate  ones.  I 
am  saying,  and  I  think  what  Laconia  points  out,  is  that  litigation  does 
not  ameliorate  conditions  at  that  school. 

Senator  Bath.  Litigation,  let  us  say,  is  the  course  of  last  resort,  is 
that  right? 

Mr.  Rath.  That's  right. 

Senator  Bath.  That  is  the  purpose  of  S.  10.  You  mentioned  litiga- 
tion leads  to  confrontation.  Let's  assume  we  have  got  a  tough  minded 
kind  of  guy  that  is  going  to  tell  Uncle  Sam  what  he  can  do  with  it. 

I  won't  go  through  the  horror  stories.  The  children,  the  tragic  deaths 
of  some  people,  as  brutal  as  it  may  sound,  do  not  affect  me  as  severely 
as  the  way  in  which  children  that  have  minimal  retardation  charac- 
teristics are  subjected  to  the  kinds  of  insensitive  custodial  care,  that 
causes  them  to  regress  to  the  place  that  they  don't  even  hold  their  own. 

They  just  become  vegetables  and  spend  the  rest  of  their  life  in  the 
corner  of  a  room. 

I  find  that  intolerable.  Nevertheless,  you  have  got  that  kind  of  guy 
that  is  playing  hard-ball  out  there.  And  I  remember  Senator  Ervin, 
and  I  would  imagine  in  deference  to  him.  if  he  were  here,  he  would 
probably  oppose  this  bill  but  I  remember  a  story  he  used  to  tell  about 
the  farmer  that  was  having  trouble  with  his  mule. 

A  neighbor  came  along  and  in  an  effort  to  help  him,  went  over  and 
got  a  big  two-by-four  and  hit  the  mule  over  the  head.  The  fellow  com- 
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plained  and  the  neighbor  said,  ''Well,  you  know  you  have  got  to  get  his 

attention  first."  i      •    •     ^      ^       •       f„ 

How  do  we  get  the  attention  of  somebody  who  is  ]ust  not  going  to 

move?  ,  -  1  J 

I  am  anxious  to  see  if  there  are  places  where  you  have  made  sug- 
gestions that  will  bring  more  harmony  and  less  acrimony  and  more 

progress  helping  people.  ,.  ,    ^-.r    -.     ,.         ^^       •   j 

That  is  what  we  are  trying  to  accomplish.  We  don't  want  to  wind  up 
with  any  more  lawsuits  than  absolutely  necessary. 

Talking  again  about  the  attorney  general,  before  he  can  move  we 
have  said  he  must  make  a  reasonable  effort  to  consult  with  the  (jov- 
ernor  or  chief  executive  officer  and  attorney  general  or  chief  legal 
officer  of  the  appropriate  State  or  political  subdivision  and  the  direc- 
tor of  the  institution,  or  their  designees,  regarding  financial,  techni- 
cal, or  other  assistance  which  may  be  available  from  the  United 
States  to  assist  in  the  correction  of  such  institutions. 

That  he  has  endeavored  to  eliminate  the  alleged  conditions  and  pat- 
tern a  practice  of  resistance  by  informal  methods. 

That  he  is  satisfied  that  the  appropriate  officials  have  had  a  reason- 
able time  to  take  corrective  action,  appropriate  action,  taking  into 
consideration  appropriate  model,  reasonable  legal  or  procedural  re- 
quirements and  any  other  extenuating  circumstances  involved  in  cor- 
recting such  condition. 

I  would  think  that  extenuating  circumstances  involved  would  be 
sufficiently  broad  to  cover  almost  any  considerations.  This  is  an  effort 
to  try  to  get  somebody  in  the  State'to  move  before  suit  is  filed. 

What's  wrong  with  that  ?  .      .    .     , 

^fr.  Eath.  I  think  one  thing  specifically  that  is  wrong  with  it  is  that 
your  time  frame  is  utterly  too  short.  Thirty  days  is  not  a  sufficient 

time.  ,1-1 

Senator  Bath.  The  30  days  doesn't  take  place  until  after  all  this  has 

transpired. 

:Mr.  Rath.  I  ask  you  again  and  I  hate  to  go  back  to  specifics,  but 
many  of  these  things  that  you  have  in  here  as  I  understand  Mr.  Days' 
testiinony  before  this  subcommittee's  predecessor  at  the  time  S.  1393 
was  pending  was  the  publicly  announced  policy  of  Justice  at  the  time. 
He  said  this  is  what  Justice  was  doing  anyway. 

They  don't  do  it  to  us  at  Laconia.  They  never  came  to  us  and  said 
these  are  the  things  that  are  wrong  at  Lnconia. 

Senator  Bath.  Somebody  was  talking  to  your  good  doctor  up  there. 

Mr.  Rath.  ISTo,  he  never  said  he  talked  to  anyone  at  Justice.  He  said 
he  was  aware  of  an  investigation  because  FBI  agents  had  come  to  the 
school. 

But  I  aslced  the  U.S.  attorney  to  tell  me  what  they  had. 

Senator  Bath.  Was  it  his  order  or  yours  or  your  predecessor's  order 
who  told  them  not  to  talk  to  the  FBI  agents  ? 

Mr.  Rath.  We  never  told  them  not  to  talk  to  the  FBI  agents.  They 
were  warned  of  their  rights  and  that  a  criminal  or  that  a  civil  investi- 
gation was  in  order. 

We  have  an  obligation  under  State  statutes  to  defend  State  em- 
ployees. The  instruction  was  given,  you  are  to  find  out  what  the  nature 
of  the  investigation  is  against  you  and  you  have  a  right  if  it  is  a 
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criminal  investigation  not  to  speak  to  the  FBI.  That  is  a  right  that 
the  last  I  heard  had  been  guaranteed  by  the  Supreme  Court. 

Senator  Bayh.  Here  again,  I  think  we  can  overplay  the  Laconia 
situation.  But  we  are  advised  that  the  employees  up  there  were  told 
not  to  talk  to  the  people  doing  the  investigating,  that  there  was  a  60- 
page  listing  of  violations  from  HEW  and  to  sit  there  and  suggest 
that  information  wasn't  available  to  people  up  there  is  not  borne  out 
by  the  facts  that  have  been  made  available  to  me. 

Maybe  you  don't  have  these  facts,  but 

Mr.  Eath.  That  is  precisely  my  point.  Senator,  I  respect  the  time 
that  you  and  your  staff  have  put  on  Laconia  State  School  and  the 
amount  of  information  vou  have  been  able  to  glean. 

Would  it  only  that  I  had  been  able  to  glean  as  much  information 
from  Justice  as  you  have. 

Senator  Bayh.  Xow  look,  I  have  got  to  say,  if  you  have  the  superin- 
tendent of  a  school  who  obviously  has  been  dealing  wdth  HEW  and 
they  have  got  60  pages  of  violations. 

Mr.  Katii.  And  they  have  never  cut  off  funding. 

Senator  Bayh.  OK. 

Let  me  ask  you  on  that  one.  You  have  somebody  being  beaten  and 
3^ou  want  to  stop  the  beating.  And  the  only  way  you  stop  the  beating 
is  to  cut  off  the  funding  so  everybody  in  the  institution  suffers?  Is 
that  a  responsible  way  to  approach  it  ? 

Mr.  Rath.  If  you  have  someone  being  beaten  and  you  are  the  L^.S. 
attorney  or  you  are  the  Justice  Department  and  know  that,  I  would 
expect  that  you  would  pick  up  the  phone  and  call  the  attorney  general 
who  is  the  chief  law  enforcement  officer  and  say  you  have  a  criminal 
violation  going  on  in  that  school,  you  better  stop  it. 

I  have  never  gotten  such  a  phone  call.  I  think  I  am  entitled  to  it. 

Senator  Bayh.  I^t  me  tell  you,  if  you  had  somebody  in  your  State 
being  beaten  and  it  has  to  be  resolved  by  the  Attorney  General  of  the 
LTnited  States  with  all  the  myriad  problem^;  he  has,  picking  up  the 
phone  and  calling  you  on  that  situation,  we  have  got  a  hell  of  a  mess 
on  our  hands. 

Mr.  Rath.  If  he's  p-ot  tlie  information  and  I  don't,  not  the  Attorney 
General  but  the  U.S.  attorney  for  the  District  of  New  Hampshire 
whose  office  is  2  Ijlocks  from  mine,  who  has  lunch  with  me  on  the 
average  of  once  every  2  weeks.  f)nd  he  doesn't  know,  and  he  doesn't 
tell  me,  what  do  yon  expect  me  to  do.  sir  ? 

Senator  Bayh.  It  isn't  sufficient  for  the  superintendent  of  the  insti- 
tution to  be  advised  of  this  problem  ? 

Mr.  Rath.  He's  never  been  advised  of  that  problem. 

Senator  Bayh.  You  have  an  HEW  certification  hearing  in  which 
there  are  60  pages  of  allegations  of  shortcomings,  so  there  was  notice 
there. 

"Mr.  Rath.  There  certainly  wasn't  a  notice  from  Justice  as  contem- 
plated bv  your  bill.  Justice  went  on  record  before  the  subcommittee 
saying  thev  were  going  to  give  this  to  the  Governor  or  Attorney 
General  before  thev  brought  suit. 

Senator  Bayh.  We  are  here  right  now,  right  ? 

]Mr.  Rath.  That  is  riffht. 
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Senator  Bayh.  We  are  requiring  notice,  30  days  before  filing  suit. 
But  before  that  30  days,  we  have  written  in  there  rather  extensive 
certification  requirements.  Do  you  find  fault  with  that  criteria  i 

Mr.  Rath.  Only  to  its  vagueness.  As  I  indicated  earlier,  Senator, 
I  have  been  so  bold  as  to  suggest  some  specific  amendments  which  we 
would  attach  to  our  statement  that  would  address  some  of  these 
concerns. 

Senator  Bayh.  I  have  looked  at  those  amendments.  I  don't  find  any 
specific  language  going  to  that.  Do  you  have  specific  language  i 

JNIr.  Rath.  We  ask  that  the  Attorney  General  be  required  to  specify 
exactly  what  financial,  technical,  or  other  assistance  is  available,  and 
that  he  has  made  offers  of  availability  to  us.  That  may  not  be  one  of 
the  amendments.  It  is  in  the  text  of  the  information.  We  would  be- 
happy  to  submit  if  the  committee  were  interested 

Senator  Bayh.  I  have  to  be  honest  with  you.  I  want  to  provide  the- 
safeguards  that  are  necessary  and  fair.  But  if  a  State  Attorney  General' 
and  director  of  mental  health  or  penal  institutions  or  whatever  it 
mio-ht  be  in  New  Hampshire  is  not  sufficiently  aware  of  all  of  the- 
Federal  programs  involving  his  or  her  area,  I  have  got  to  say  I  ques- 
tion their  competence.  Besides,  if  we  put  a  list  of  all  those  programs 
on  the  desk,  w^e  wouldn't  be  able  to  see  each  other.  To  write  that  kind 
of  provision  into  this  legislation,  I  think,  is  asking  a  little  much, 
isn't  it  ? 

Mr.  Rath.  No  ;  I  don't  think  so,  sir. 

Senator  Bayh.  You  don't  ? 

]Mr.  Rath.  No. 

Senator  Bayh.  The  State  had  no  responsibility  to  find  out  what 
Federal  assistance  is  available  out  there  ? 

Mr.  Rath.  No,  I  am  not  saying  the  State  has  no  responsibility. 
I  think  if  the  Attorney  General  is  basing  certification  for  this  type 
of  litigation  upon  the  fact  that  he's  made  available  to  the  State 
certain  assistance,  I  think  it  is  not  unreasonable  for  him  to  specify 
what  he  made  available,  what  assistance  was  out  there  and  what  the 
State  has  done  in  response  to  that  request,  that  offer. 

Senator  Bayh.  I  think  we  are  talking  about  the  cart  and  the  horse 
here.  If  you  have  somebody  who  is  being  deprived  of  their  U.S.  con- 
stitutional rights  by  a  State  institution,  frankly.  T  don't  think  the 
U.S.  Government  has  any  responsibilitv  to  say.  OK.  we  are  jToinir  to 
give  you  the  money,  so  you  can  stop  shoving  a  hose  up  certain  parts 
of  his  anatomy  and  killing  him.  which  has  happened.  I  don't  think 
that  is  the  responsibilitv  of  the  Federal  GoveiTimert. 

I  must  say  we  arc  talking  about  how  you  solve  the  problem  o^  un- 
constitutional conditions  on  one  hnnd.  and  how  you  bring  the  problem 
to  the  attention  of  the  State  and  Federal  Government  on  the  other. 

Mr.  Rath.  I  guess  maybe  we  f're  closer  to  the  same  position  than 
either  of  us  would  like  to  admit.  T  don't  think  that  I  am  sittinir  here 
saying  that  the  States  have  a  right  to  be  insensitive  and  that  the  States 
have  a  right  not  to  care  and  the  States  have  a  right  to  condone  the 
atrocities  you  have  outlined  in  your  statement. 

I  think  under  those  circumstances.  I  would  very  well  bring  an  action 
if  I  were  aware  of  them  against  my  own  people  if  I  were  aware  that 
this  were  going  on.  That  is  not  the  case  at  Laconia. 
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I  am  suggesting  we  should  have  some  procedure  for  the  Justice  De- 
partment to  go  through  before  they  initiate  or  intervene  in  litigation. 
If  Laconia  is  illustrative  of  anything,  and  maybe  it  is  a  unique  case, 
and  maybe  I  agree  with  you  that  our  case  is— but  it  illustrates  the  need 
for  some  more  formalized  communication  between  the  litigating 
parties. 

One  of  the  things  that  neither  of  us  has  mentioned  in  this  dialogue 
is  the  fact  that  I  don't  think  lawyers,  and  I  don't  think  judges  in  some 
respects  should  be  the  ones  who  are  making  proper  grammatical  judg- 
ments that  we  would  have  to  make  under  a  bill  like  S.  10. 

I  am  not  a  mental  health  expert.  I  don't  think  Mr.  Days  is.  I  have 
the  ultimate  regard  for  his  ability.  I  think  we  are  both  pretty  good 
lawyers.  I  think  we  would  probably  sound  pretty  good  in  a  courtroom 
for  a  while  if  we  litigated  this. 

But  I  think  what  we  want  to  do  is  ^et  the  thing  out  of  the  courtroom 
and  back  into  the  area  of  expertise  that  is  available  from  the  State  pro- 
gram people  and  the  Federal  program  people.  That's  part  of  the  pro- 
posal. The  proposal  is,  let's  come  up  with  some  uniform  standard  that 
we  can  test  ourselves  against. 

Senator  Bayh.  Of  course,  you  don't  have  Days  or  Griffin  Bell  mak- 
ing the  final  decisions  about  the  institutions.  We  don't  want  that.  In 
this  instance,  you  had  HEW  making  an  assessment  of  the  shortcom- 
mgs  at  Laconia.  You  have  your  superintendent  up  there  suggesting 
there  were  shortcomings.  How  you  solve  the  problem  has  to  be  pro- 
posed and  resolved,  it  seems  to  me,  by  professionals  in  the  field. 

But  the  legal  people  are  the  ones  that  have  the  responsibility  for 
dealing  with  how  you  resolve  constitutional  rights.  Just  to  cut  off 
HEW^'f unds  does  not  necessarily  solve  the  problem.  That  could  make 
matters  worse.  If  you  are  really  concerned  about  human  beings,  cutting 
off  the  funds  and  not  dealing  with  stopping  the  violations,  makes  it 

worse.  1     •  1  J.- 

You  have  been  very  patient.  I  have  to  say  to  you,  from  a  legislative 
draftman's  point  of  view,  I  don't  think  we  write  volumes  of  details 
into  legislation.  Perhaps  by  honing  up  that  language,  we  can  hope  to 
deal  with  some  of  the  problems  that  you  are  concerned  about. 

See,  what  we  want  to  do  is  to  have  as  little  intervention  from  the 
Federal  Government  as  is  necessary  to  solve  a  problem  of  people  being 
denied  their  United  States  constitutional  rights. 

I  have  to  say  most  States  do  this  on  their  own  initiative.  Unfor- 
tunately, I  have  found  that  legislation  more  often  than  not  deals  with 
a  few  people  that  just  plain  can't  get  their  act  together,  who  are  not 
representative  of  a  class  or  of  the  citizens  generally.  And  because  of 
their  lack  of  sensitivity,  they  cause  great  harm  to  others,  and  they 
cause  the  whole  society  to  have  to  be  subjected  to  a  law  that  is  perhaps 
not  necessary  for  all  of  them. 

So  without  taking  any  more  of  your  time,  do  you  have  a  comment 

on  that?  ,,■,.,    1 

Mr.  Rath.  I  wouldn't  comment  other  than  to  say  I  don  t  think  that 
has  been  the  case  with  New  Hampshire.  I  think  we  have  approached 
our  problem.  There  have  been  differences  in  the  Division  of  Mental 
Health  between  Mr.  Melton  and  Dr.  Miller,  his  superior,  as  to  how 
dt  should  be  accomplished. 
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We  are  not  an  insensitive  State.  I  am  not  an  insensitive  man,  nor 

J?esoW  Tntto  first  place,  the  Federal  Government  wouldn't  have 

''"aiT  R  ™n"/'-iIl  invite  you  back  to  Laconia  and  I  would  like  to 
shoivSrwhat  the  sJate  hal  done  to  ameliorate  conditions  at  Lacon.a 

"^SenaforBl^I'l'im  glaTwe  now  have  a  Governor  who  is  making  a 
proposal  I  know  Governor  Gallen.  He  is  a  sensitive  individual.  I 
Cpe  this  all  will  resolve  itself  so  we  don't  have  "^^^'l^'Uf^'^l 
in  New  Hampshire  or  elsewhere,  because  as  I  said,  I  view  this  legis- 
1  of  inn  nc;  hpino-  ronrt  of  last  resort  effort.  ,.,,,-, 

We  are  wi  ling  to  0      at  efforts  to  try  to  improve  the  M  s  lano^na  je 
bI;:  ha've  tried  to  use  language  to  insure  ^^^^  the  acU.a^^fi^^^^^^^ 
suit  is  a  last  resort  without  prejudicing  the  rights  of  our  ^it  ^ens.^y 
gosh,  if  you  just  have  some  people  arbitrary  a%thunder  out  there  who 
aren't  going  to  listen  and  be  responsive,  then  Un^l^^.^^^^  '^  ^-     fLir 
sue  them  ai?d  protect  constitutional  rights  of  the  individuals  m  their 

custody.  ,  ^-       0 

Senator  Thurmond,  do  you  have  any  questions  ? 

Senator  Thurmond.  Thank  you,  Mr.  Chairman.  I  ]ust  want  to  thank 
you  gentlemen  for  coming  here. 

Senator  Bath.  We  have  two  other  gentlemen  here. 

Mr.  MuRPHT.  My  remarks  will  be  very  brief,  Senator. 

I  am  John  ^lurphy  with  the  California  Attorney  General  s  office. 

Senator  Thurmond.  You  haven't  made  your  statement  yet. 

Mr.  MuRPHT.  No,  Senator. 

Senator  Thurmond.  You  have  a  prepared  statement.  It  can  be 
pbced  in  the  record.  You  can  then  just  talk  off  the  cuff. 

Mr.  Murphy.  If  I  may  respond  to  Senator  Bayh's  comments  to 
some,  degree. 

We  are  talking  this  morning  about  solutions  and  whether  S.  10  is 
a  o-ood  solution,  a  poor  solution,  or  maybe  just  a  solution. 

We  don't  know  how  good  it's  going  to  be  or  how  poor  it's  going  to 
be.  But  there  is  one  item  I  think  we  have  overlooked.  That  maybe 
S.  10  is  just  passing  the  buck  again.  It's  the  Congress,  the  legislatures, 
administrators  of  the  State,  passing  the  buck  to  the  Federal  judiciary 
to  make  the  final  decision  on  how  institutions  shall  be  run.  _ 

I  think  that  what  we  should  have  in  mind  is  not  further  burdening 
our  district  court  judges  with  this  type  of  litigation,  which  is  already 
at  an  appalling  state  as  far  as  State  attorneys  are  concerned,  but  to 
try  and  seek  out  Fome  sort  of  n venue  short  of  litigation.  We  see  S.  10 
as  a  poor  solution.  Basically,  S.  10  is  looking  for  the  big  case.  S.  10 
speaks  of  cases  of  general  public  importance,  cases  that  involve  prac- 
tices and  patterns.^  Consequently,  the  U.S.  Department  of  Justice  is 
looking  for  the  big  case,  not  the  single  isolated  incident  type  of  case. 
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Tlie  second  part  of  S.  10  is  that  the  U.S.  Department  of  Justice 
has  resources  to  handle  this  type  of  case. 

And  the  third  part  is  that,  because  the  U.S.  Department  of  Justice 
has  been  victorious  and  successful  in  its  interventions  in  other  cases 
which  it  has  filed  in  this  area,  consequently  we  ought  to  give  them 
this  authority. 

Our  view  is  that  the  big  case  is  not  necessary  to  establish  legal 
precedent  to  get  results.  A  plaintiff  does  not  need  the  full  resources 
of  the  U.S.  Government  to  prevail  in  Federal  court. 

Senator  Thuemond.  You  might  pull  the  mike  a  little  closer  to  you, 
so  we  can  hear  a  little  better. 

Mr.  Murphy.  We  don't  know  if  the  U.S.  Department  of  Justice  will 
always  pick  the  best  case  and  winning  case,  or  whether  or  not  they 
w^ill  pick  the  wrong  case  and  do  a  considerable  amount  of  damage  in 
Ihe  interim. 

So  we  have  the  size  of  the  case.  We  have  got  the  resources  of  the 
Department  of  Justice,  and  we  have  got  the  result  ultimately  to  come 
irom  a  Federal  court  decision. 

Now,  I  am  very  familiar  with  handling  large  cases.  I  have  handled 
■many  of  them,  many  of  them  in  the  area  of  institutions.  And  there  are 
<'ertain  characteristics  of  these  cases  which  I  don't  believe  are  going 
to  be  any  different  because  the  plaintiff  is  the  United  States  or  the 
plaintiffs  are  represented  by  the  United  States. 

I  thinkthe  same  factors  of  lawyering  are  going  to  be  involved  that 
are  now  involved  in  these  big  cases. 

First,  there  are  fyoms:  to  be  class  actions  on  behalf  of  many  con- 
fined persons,  whether  they  are  patients  or  prisoners.  There  are  going 
to  be  multiple  defendants.  This  is  very  significant,  because  the  cases 
that  I  am  talking  about,  the  big  case,  will  start  naming  the  Governor, 
down  through  officers  and  chief  administrators  and  further  down  to 
correctional  officers  and  orderlies. 

Many,  many  defendants  are  named,  and  this  has  a  technique  or  a 
•capacity  to  divide  the  defendants  and  make  the  defense  of  the  case  very 
difficult,  because  of  competing  interests  and  possible  conflict  of  inter- 
■ests  in  the  case. 

So,  it's  a  good  strategy  that  is  often  applied  by  plaintiff's  lawyers. 
These  cases  are  often  overpleaded.  Not  content*  to  limit  themselves 
to  a  few  issues,  they  include  any  and  all  conceivable  issues,  issues 
whicli  I  believe  the  plaintiffs'  attorneys  have  no  expectation  of  ulti- 
mately proving  or  establishing. 

Senator  Bayh.  Mr.  Murphy,  you  are  a  lawyer.  That  is  not  unknown  ; 
is  it?  Just  as  the  plaintiff  overpleads,  the  defendant  overresponds  on 
■occasion. 

]Mr.  ^Murphy.  Well,  the  response,  your  Honor 

Senator  Bayh.  Your  Honor  goes  a  long  way. 

I\Ir.  Murphy.  The  response  is  directed  to  the  complaint  that  is  filed. 

Senator  Bayh.  Excuse  me  for  interruping,  this  isn't  critical,  but  I 
look  at  the  real  world  in  which  we  live  as  citizens,  and  we  as  lawyers 
operate.  Tf  we  are  talking  about  how  we  reach  point  L  in  a  ffive-and- 
take,  wliere  there  is  legitimate  difference  of  opinion  on  both  sides,  of 
the  times  the  plaintiff  starts  out  at  A  and  the  defendant  starts  out 
at  Z.  and  you  end  up  at  L.  How  in  the  sam  hill  vou  keep  overpleading 
and  overresponding  from  happening,  I  don't"  know.  It  happens  in 
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fhnost  all  litigation.  But  it  should  be  pointed  out_  that  Justice  has 
==ettled  two-thirds  of  the  cases  they  have  undertaken  m  the  last  5  years. 

But  if  we  could  start  out  with  L  in  the  first  place,  there  probably 
wouldn't  be  any  need  for  S.  10. 

Excuse  me  for  interrupting.  +•  „  „o  o 

Mr    Murphy.  That,  Senator,  is  the  problem  with  luigation  as  a 
solution,  because  the  respective  sides  will  take  extreme  P^^i/ions 

Assumino-  that  the  plaintiffs  overplead  and  the  defendants  respond, 
it  makes  it  that  much  more  difficult  to  come  to  that  middle  ground  on 
tliat  solution.  As  the  attorney  general  here  stated,  people  get  Axed  and 
locked  in  certain  positions.  From  the  point  of  view  of  the  plamtifts 
attorneys,  they  do  not  have  the  approach  that  is  necessary  for  a  set- 
tlement of  the  case,  because  the  case  is  invariably  brought  as  a  complex 

^"xhev  are  ekher  trv^incr  to  establish  precedent  by  the  case,  or,  as 
someti"mes  is  the  situation,  they  want  the  trial  as  a  public  exposure 
of  Jhe  complaints  which  they  have,  rather  than  settling  the  case  on 

some  lower  echelon.  .     ,     -,    •    j.i     i  ^i„oo  o^f^r.^ 

Moreover,  there  is  a  reluctance,  particularly  m  the^large  class  action 
tvp-^  of  case,  to,  "sell  out"  the  members  of  the  class  by  accepting  some 
solution  or  compromise  that  is  offered  by  the  defense.  ,  .   ,    ^, 

Now?the  resources  of  the  Department  of  Justice  are  certainly  there 
1  don't  think  there  is  anv  question  that  they  have  the  lawyers   the 
invesdgators,    the    efforts,    and    possibly    have    the    appropriations 

"'w,'one  of  the  concerns  that  seemingly  is  behind  this  ^IHs  the 
•assumption,  which  I  believe  is  incorrect,  that  somehow  the  plamtifts, 
tirconflned  people  who  are  represented,  do  not  l^^ve  the  necessary 
tvpe  of  representation,  and  they  are  somehow  overwhelmed  by  the 
Srorneys  L\  the  resources  of  the  State  which  de  end  tl^^  ac  ion 

However,  S.  10  would,  assuming  that  is  true,  which  I  don  t  belieye 
it  is.  because  the  States  and  cities  are  very  restricted,  very  limited  m 
their  access  to  lawver  assistance  and  to  litigation  funds.  But,  h.  iu 
^vould  tip  the  balance  and  give  to  the  plaintiifs  enormous  resources  of 
fhe  Department  of  Justice  that  wouhl  put  the  case  out^of  balance,  par- 
ticularly  in,  I  believe  it  was  Senator  Morgan  earlier  this  mornmg  re- 
ferred to  a  suit  against  a  county  jail.  ^-,     ^.         ,a  7^ 
If  you  can  conceive  of  the  United  States  v.  The  City  of  Sunnyvale, 
^vith  reoard  to  a  countv  jail  or  a  local  detention  facility,  you  can  com- 
1  are  the  vast  resources  which  the  U.S.  Department  of  Justice  would 
e  pm'aJed  to  put  into  the  case  against  the  very  limited  resources 
with  which  the  small  community  could  defend  that  Particular  action 
Now  as  far  as  resources  are  concerned,  experience  m  this  type  ot 
■case  indicates  that  the  demand  is  continually  made  upon  the  State  or 
the  local  government.                                                                   ^  . 
Di<=coverv  is  directed  at  State  records  documents.  The  State  must 
-pend  hundreds,  if  not  thousands  of  hours  responding  to  interroga- 
tories. It  does  not  take  a  team  of  lawyers  from  the  U.S.  ^epartment  of 
Justice  to  iDrepare  interrogatories  or  prepare  requests  for  admissions 
oi  to  prepare  Requests  for  production  of  documents.  This  can  be  done 
with  much  limited  resources.  However,  it  does  require  e^iormous  re- 
sources of  the  State  or  local  community  to  respond  to  such  requests. 
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Invariably  in  this  type  of  case  the  discovery  is  a  one-way  street,  be- 
cause the  defendants  have  little  to  discover  from  the  plaintiffs,  other 
than  probably  what  the  contentions  and  issues  are. 

Senator  Bayh.  Could  you  explain  a  little  bit  further,  since  the  de- 
fendants run  the  institutions,  how  the  plaintiffs  in  custody,  present  to 
the  dependants  a  discolsure  problem  ? 

Mr.  MuRPiTY.  There  is  no  disclosure  problem.  Consequently,  there  is 
very  little  discovery  undertaken  by  defendants.  The  discovery  is  di- 
rected against  the  defendants. 

Senator  Bayh.  Wliy  is  that  ? 

Mr.  MuEPHY.  Well,  the  State  has  the  records. 

Senator  Bayh.  That's  right. 

Mr.  Mtjephy.  The  State  has  to  produce  the  records  and  documents. 

Senator  Bayh.  Is  that  unusual  or  unreasonable  or  unique  in  the  liti- 
gation process  in  the  United  States  ? 

Mr.  Murphy.  No,  it  isn't,  but  it's  a  very  burdensome,  very  expensive, 
very  time  consuming,  and  it's  a  very  cumbersome  way  to  get  at  infor- 
mation. And  particularly  in  a  situation  where  the  case  is  overpleaded. 
And  the  issues  that  may  be  developed  in  a  discovery  process  which 
would  have  required  the  State  or  locality  to  expend  enormous  resources 
in  responding  to  those  issues  may,  in  the  final  time,  at  the  prevailing 
proceeding,  disappear. 

There  has  been  a  tremendous  waste  of  energy.  Now  the  point  of  all 
this,  I  will  just — I  wanted  to  stress,  the  point  that  litigation  is  cumber- 
some, it  is  slow,  it  takes  a  long  time.  There  is  no  problem  with  the 
negotiations  with  the  Department  of  Justice.  There  are  no  problems 
with  giving  access  to  our  public  institutions.  In  California  our  institu- 
tions are  public  institutions.  They  are  open  to  the  press.  They  are  open 
to  the  people.  They  are  open  to  the  judges  to  visit.  They  are  open  to 
the  Department  of  Justice,  if  they  wish  to  visit  them. 

There  is  no  problem^  with  this.  Our  problem  is  that  the  threat  of  a 
lawsuit  will  have  an  intimidating  effect  on  this  openness  which  we 
would  wish  to  have  and  to  continue  to  have  with  the  Federal  Govern- 
ment in  the  various  areas  in  which  we  work  with  the  Government. 

To  summarize,  I  think  S.  10  is  part  of  what  has  been  sometimes 

described 

Senator  Thuemond.  Speak  into  your  microphone.  I  want  to  hear 
you. 

Mr.  Murphy.  I  think  S.  10  can  be  characterized  as  part  of  the  litiga- 
tion neurosis,  that  the  solution  lies  in  more  lawsuits  and  that  the  final 
decision  will  have  to  be  made  in  courts.  I  think  the  decisions,  the  final 
decisions  should  be  made  by  Congress,  by  the  legislatures,  by  Congress 
providing  funds,  legislatures  by  providing  funds  where  necessary^and 
by  the  administrative  agencies  which  operate  the  facilities. 

_  I  think  that  is  where  the  solutions  should  be  looked  for,  not  in  in- 
viting more  litigation  in  Federal  courts. 

Senator  Bayh.  Thank  you,  Mr.  Murphy.  I  appreciate  your  being 
here. 

Let  me  think  out  loud.  The  legislation  was  designed  as  much  as  possi- 
ble to  deal  with  the,  what  you  call  big  case  problem. 

You  suggest  that  is  a  problem  to  the  State.  It  would  seem  to  me  it 
would  be  an  even  greater  burden  to  the  State  and  to  localities,  if  the 
Justice  Department  philosophy  was  to  go  around  nitpicking.  The  idea 
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is  to  try  to  find  those  instances  where  there  are  serious  constitutional 
violations  causing  "grevious  harm,"  deprivation  pursuant  to    a  pat- 

^"xr  wElk^:  StrnXe  it  possible  for  the  Justice  Department  to 
have  the  chance  to  look  at  a  situation  and  say  "Look,  this  plaintiff 
has  filed  a  complaint  and  it  is  not  really  a  gpod  complaint.  Its  gomg 
to  req?Ure  a  major  involvement  of  all  the  parties  with  a  minimum 
amount  of  justice  being  forthcoming.  So  we  won't  get  involved  here. ' 
It  makes  more  sense  for  the  Justice  Department  to  look  and  see  if 
there  Tsa  serious  problem,  and  then  determine  how  it  can  be  resolved 
once  and  for  all?  And  maybe  that's  wrong,  but,  frankly,  we  thought 

that  would  solve  our  problem.  .     _    .  ,.  ^  ^^_„„_„e  that 

I  am  painfully  aware  from  personal  experience  of  the  pressures  that 

exist  on  State  legislatures  and  Governors  and  how  difficult  it  is  to  deal 

""' YoS  wf  have  a  situation  where  I  can't  believe  there  is  a  Gover- 
nor, yours  or  anybody  elses,  or  any  State  legislator  who  gets  his  jollies 
out  of  seeing  these  kind  of  conditions  exist.  ^  .  ^  _^  .  ^  i  •  „  ^„ +1.0 
Here  agaTn  I  refer  you  to  a  specific  complaint.  Patients  b^ g  ^n  t  e 
floor  in  iSrge  numbers.  Parasites  on  their  bodies.  Kesidents  could  be 
found  lyinf  naked  on  the  floor.  They  didn't  have  cloth  mg  of  their 
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Radiators  were  uncovered,  hot  water  pipes  exposed  with  resulting 
injuries.  Hot  water  in  showers  unregulated  permitting  scalding.  Lack 
of^upervision  resulting  in  injuries  to  residents,  some  accidental,  some 
self-inflicted,  and  others  inflicted  by  other  residents. 

Residents  were  the  victims  of  homicides  m  19(4  and  19 <o.  In  the 
latter  instance,  a  resident  was  severely  beaten  by  other  residents  and 
thrown  off  a  cliff.  There  are  a  lot  of  other  situations. 

These  people  are  in  a  very  serious  situation  and  they  are  not  by 
general  definitions  able  to  conform  to  the  normal  standards  of  con- 
duct in  many  instances.  .,,.,.        XI     xil,        1  •    A^  ^f 

I  can't  believe  that  anybody  delights  m  thinking  that  these  kinds  of 
conditions  exist,  Governors  or  State  legislators.  But  they  are  con- 
fronted with  a  lot  of  other  problems  confronting  a  lot  of  other  citi- 
zens that  are  more  apparent  and  therefore  more  pressing  to  people 
on  the  outside  of  these  institutions.  Chuckholes  m  our  streets  being 
perhaps  the  most  obvious. 

So  there  is  a  tug  and  a  pull  on  those  legislators  and  Governors  not 
to  spend  resources  for  a  relatively  small  number,  a  minority  of  their 
citizens,  and  sort  of  coop  them  up  and  say,  "All  right,  we  are  going 
to  do  the  best  we  can,  but  we  are  not  going  to  pay  much  attention  to 

them." 

I  tiiink  it's  more  a  matter  of  neglect  than  the  desire  to  do  damage  to 
these  people.  All  the  more  reason,  it  seems  to  me,  that  there  has  to  be 
something  on  the  other  side  that  can  sort  of  compel  legislators  and 
Governors  to  recognize  the  needs  of  people  who  have  no  other  forum. 

On  the  question  of  overpleading,  if  you  have  any  specific  ideas  as 
to  how  we  can  deal  with  this,  I  would  sure  be  glad  to  have  them. 
It  might  give  us  all  a  better  perspective  of  what  we  are  talldng  about. 
I  would  assume  this  would  not  change  much  if  we  had  an  S.  10  but 
rather  the  instances  of  involvement  would  be  more  selective. 
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In  the  last  5  years,  the  Justice  Department  has  actually  gone  to- 
trial  in  about  11  instances.  They  have  signed  off  and  negotiated  20' 
cases.  I  guess  what  we  are  looking  for  is  some  way  we  can  sign  oti'  on 
all  of  them  so  nobody  has  to  go  through  a  trial.  But  that's  up  to  the 
defendents  as  well  as  the  plaintiffs. 

To  have  an  instance  like  this  that  I  have  just  referred  to  where  those- 
conditions  exist,  and  there  have  been  discussions  up  front,  then  it 
seems  to  me  we  on  this  side  of  the  table  have  a  responsibility  to  give 
to  those  American  citizens  in  our  institutions  some  way  in  which  they 
can  be  protected  from  that  kind  of  abuse. 

Now  the  cost,  ]Mr.  iMurphy,  the  costs  of  defending  a  case  are  directly 
related  to  the  amount  of  opposition  in  which  the  State  chooses  to 
engage,  and  how  they  handle  the  allegations  listed  in  the  complaint. 

Is  that  accurate  ? 

Mr.  MuEPHY.  That  is  partly  true,  Senator.  Much  of  the  costs  are 
generated  by  the  type  of  action  brought,  by  the  methods  used  by  the 
plaintiff's  attorneys  and  by  the  resources  of  the  plaintiff's  attorneys. 

As  I  indicated  earlier,  we  are  often  in  defending  this  type  of  case 
in  the  position  of  responding  to  interrogatories,  requests  for  docu- 
ments, requests  for  admissions. 

It's  a  continuing,  long,  tedious  process.  We  understand  this  is  part 
of  the  rule.  But  this  particular  type  of  case  involving  institutionalized 
persons,  particular  if  it's  brought  as  a  class  action,  generates  this  type 
of  paperwork,  this  continual  producing  of  documents  and  information. 

And  this  slows  up  the  process.  It  takes  us  years  to  get  these  cases 
disposed.  We  have  made,  for  example,  there  is  one  case  which  I  am 
handling  now,  and  I  offered  to  the  plaintiff's  attorneys  to  ha^-e  the 
judge  or  a  magistrate  accompanied  by  experts  to  go  through  the 
facility  unannounced  and  examine  the  facility. 

And  then  to  write  a  report.  And  each  side  would  then  reply  to  the 
particular  report.  And  we  would  submit  the  case  on  that.  We  would 
submit  the  case  on  the  visual  examination  of  the  Federal  judge  and 
the  Federal  magistrate  without  having  the  necessity  of  the  trial.  I 
was  turned  down.  I  don't  know  what  the  precise  reasons  are,  but  I 
think  the  reason  it  was  turned  down  was  because  it  did  not  put  the 
attention  on  the  case  which  a  trial  would  for  psychiatrists  and  psy- 
chologists and  OSHA  experts  and  what-have-you  would  be  testifying, 
to  bring  to  the  attention  the  work  that  was  being  done  by  the  plaintiff's 
attorneys  in  the  case. 

So  we  have  tried  and  we  continue  to  try  to  resolve  these  big  cases 
by  settlement.  But  because  they  are  big  and  because  thev  are  compli- 
cated and  because  they  are  complex,  this  becomes  verv  difficult.  In  the 
meantime,  where  procedures  and  practices  are  attacked,  and  there  is 
disagreement,  and  honest  disagreement  as  to  proper  methods  of 
treatment  and  care,  because  of  the  lawsuit,  the  administrators  often 
become  inflexible,  to  wait  until  the  court  can  act  to  get  a  final  decision 
to  find  out  which  is  the  best  approach. 

Now,  if  we  had  assurance  in  the  negotiation  stage,  assuming  S.  10' 
were  passed,  if  we  had  assurance  that  the  solutions  offered,  or  the 
suggestions  advanced  by  the  U.S.  Department  of  Justice,  even  with 
the  threat  of  a  lawsuit  possiblv  being  made,  were  the  right  solutions, 
then  there  wouldn't  be  any  problem. 
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But  there  is  often  serious  disagreement  among  our  own  clients  on 
the  way  these  facilities  should  be  operated. 

Now,  what  your  honor — excuse  me.  Senator,  Mr.  Chairman,  that 
would  probably  be  more  appropriate,  I  will  take  my  choice,  all  right. 

I  just  finished  a  trial  a  couple  of  weeks  ago  in  Federal  court.  That, 
trial  did  involve  issues  of  confinement  as  well.  But  the  examples 
which  the  Senator  gave  are  certainly  gross,  outrageous,  disgraceful 
examples. 

It  is 

Senator  Bath.  Unfortunately,  they  are  real. 

Mr.  Murphy.  Eight.  And  the  fact  that  Federal  litigation  had  to  be 
the  last  resoit  to  correct  those  matters  is  indeed  shocking.  ^Y\mt  we  are 
concerned  about  is  that  Federal  litigation  will  become  the  first  resort, 
and  not  the  last  resort. 

Senator  Bath.  Could  you  take  a  look  again,  I  am  sure  you  have  al- 
ready looked,  at  that  preliminary  language  that  I  have  read,  the  cri- 
teria that  must  be  met  by  the  Attorney  General  before  the  30-day  notice, 
and  see  if  you  can  make  some  positive  recommendations  as  to  how  we 
can  do  the' kind  of  thing  you  are  talking  about. 

If  you  have  all  of  the  parties  really  trying  to  resolve  a  question,  then 
it  seems  to  me  that  there  is  an  excellent  chance  of  the  problem  being  re- 
solved without  a  trial,  everybody  can  benefit.  How  we  get  away  from 
the  normal  way  of  doing  business  in  all  kinds  of  litigation  is  difficult 
to  conceive.  Litigation  where  you  have  a  plaintiff  making  a  big  charge^ 
say  whiplash,  and  it's  going  to  cost  me  $11/2  million.  I'm  going  to  tiy 
to'fight  the  defendant  and  the  complaint.  You  know,  this  is  not  unique. 
Of  course,  this  is  not  totally  analogous  to  the  situation  we  address  in 
S.  10.  The  bill  addresses  itself  to  terrible  conditions  of  everyday  life 
for  many  of  our  citizens. 

Let's  see  if  there  is  language  of  art  that  we  can  put  in  there  that  can 
accomplish  what  we  are  trying  to  accomplish.  Understanding  that,  I 
don't  think  we  can  responsibly  go  along  with  anything  that  is  going  to 
make  it  easy  for  State  officials  to  just  ignore  and  abuse  their  citizens 
who  also  happen  to  be  our  national  citizens  and  deny  them  their  con- 
stitutional rights. 

I  would  sure  like  to  have  any  suggestions  that  you  might  make. 

Mr.  Murphy.  Yes,  Senator. 

Senator  Bayh.  Senator  Thurmond. 

Senator  Thurmond.  I  want  to  thank  you  gentlemen  for  coming  liere 
today. 

I  want  to  say  so  far  as  I  am  concerned,  I  am  fundamentally  op- 
posed to  the  Federal  Government  interjecting  itself  into  these  State 
institutions.  Whether  they  are  mental  institutions,  custodial  institu- 
tions, correctional  institutions,  or  juvenile  institutions. 

I  feel  that  the  officials  in  each  State  are  just  as  much  interested  in 
the  people  of  that  State  as  the  Attorney  General  is  or  outsiders  are. 

And  I  feel  a  lot  of  times  in  instances' like  this — it's  not  an  interest, 
in  people  especially  but  it's  an  exercise  of  power. 

More  power  for  the  Federal  Government.  I  think  that  is  wliat  this? 
hill  does.  Keach  out  the  long  arm  of  the  Federal  Government.  Go  to 
the  States'  correctional  institutions,  custodial  institutions,  juvenile  in- 
stitutions. 
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You  are  going  to  do  what  we  say  or  we  will  take  you  into  court.  I  am 
opposed  to  it. 

I  don't  know  of  any  authority  under  the  Constitution  to  allow  this, 
^ow,  we  would  be  glad  to  get  any  amendments  if  you  want  to  send 
them  here  to  ameliorate  the  bill  if  it  should  pass 

We  hope  the  bill  will  not  pass.  I  think  it's  an  unwise  bill.  Again,  I 
want  to  repeat,  I  think  the  people  in  South  Carolina  are  just  as  inter- 
ested m  the  inmates  of  these  institutions,  and  more  so,  than  the  At- 
torney General  s  Office  in  Washington. 

I  think  the  citizens  of  South  Carolina,  the  Governor  of  South  Caro- 
lina, the  l^egislature  of  South  Carolina,  the  citizens  of  South  Carolina 
are  more  interested  m  our  own  citizens  than  outsiders  would  be 

Ihat  IS  my  feeling  on  this  bill.  I  just  wanted  you  to  know  my 
position.  "^  ^ 

If  you  have  any  comments,  I'd  be  glad  to  hear  them  from  you.  I  am 
not  going  to  take  up  time.  I  could  ask  you  a  lot  of  questions.  But  I 
think  that  this  bill  speaks  for  itself  as  an  interjection  of  the  Federal 
(jovernmept  into  the  rights  of  the  States. 

I  think  it's  unwise  and  impractical.  It  will  only  cause  harassment  of 
thQ  people,  court  litigation,  ill  feeling  on  the  part  of  the  State  officials 
against  the  Federal  Government. 

It's  my  sincere  hope  the  bill  will  not  pass. 

Senator  Bath.  Thank  you  very  much,  gentlemen.  I  really  am  sin- 
cere about  wanting  to  have  some  of  that  language.  Let's  take  a  look 
at  it. 

[Mr.  Eath's  prepared  statement,  the  prepared  statement  of  Hon. 
Fed  Sendak,  Attorney  General  of  Indiana,  and  Mr.  Murphy's  pre- 
pared statement  follow :]  x    ^      i 

Prepared  Statement  of  Thomas  D.  Rath 

Mr.  Chairman,  members  of  the  Committee,  I  thank  you  for  giving  me  this 
opportunity  to  appear  before  you  to  express  my  opposition  to  S.  10,  which  would 
extend  specific  authority  to  the  United  States  to  sue  states  and/or  to  intervene 
in  suits  against  states  to  redress  the  rights  of  institutionalized  persons  in  state 
institutions. 

I  appear  today  as  the  Attorney  General  of  a  state  now  being  sued  by  the 
United  States  over  conditions  in  its  state  institution  for  the  retarded,  the  Laconia 
State  School  and  Training  Center.  I  believe  that  the  experience  of  New  Hamp- 
shire with  federal  intervention  in  litigation  now  pending  before  the  United 
States  District  Court  for  the  District  of  New  Hampshire^  is  pertinent  to  this 
Committee's  examination  of  the  proposed  legislation  now  before  you  and  will 
provide  you  with  evidence  to  support  a  limitation  of  the  federal  authority  with 
regard  to  suits  against  the  states  proposed  in  this  bill.  I  would  like  to  share  that 
experience  with  you  after  a  more  general  discussion  of  why  I  oppose  this 
legislation  as  it  is  now  proposed. 

At  the  outset,  I  would  like  to  state  that  I  favor  the  proposal  made  by  the 
National  Association  of  Attorneys  General  for  a  Presidential  Commission  to 
study  the  issues  involved  in  the  care  of  institutionalized  persons  and  to  recom- 
mend a  national  policy  concerning  adequate  care  for  such  persons.  My  concern 
about  S.  10  is  that  it  would  result  in  the  formulation  of  a  federal  policy  concern- 
ing the  treatment  of  institutionalized  persons  through  litigation.  I  believe  that 


1  Garrity,  et  al.  v.  Gallen,  et  al..  Civ.  Act.  No.  78-116.  The  matter  Is  referred  to  In  the 
testimony  of  Assistant  Attorney  General  Drew  S.  Days,  III,  before  this  Subcommittee  on 
February  9,  1979,  at  6.  j 
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such  a  policy  would  be  fragmented,"  and  I  object  to  the  formulation  of  policy 
against  the  states  in  an  adversarial  process,  rather  than  with  their  cooperation 
and  mutual  agreement. 

I  do  not  share  the  "conviction"  of  Assistant  Attorney  General  Drew  S.  Days, 
III,  as  expressed  in  his  testimony  before  this  Committee  on  February  9  of  this 
year,  that  litigation  is  "'an  appropriate  and  necessary  means  by  which  the  rights 
of  [institutionalized]  persons  may  be  vindicated."  ^  Mr.  Days  expressed  the 
opinion  of  the  Department  of  Justice  that  states  are  incapable  and  unwilling 
to  improve  their  institutions  and  that  litigation  is  necessary  to  force,  or  at  least 
encourage,  the  states  to  make  such  improvements.  While  I  will  agree  that  all 
governments,  state  and  federal,  are  not  now  blessed  with  an  abundance  of  re- 
sources, I  do  not  believe  that  the  states  are  unwilling  to  resolve  problems  in  this 
area.  Moreover,  I  do  not  think  that  the  process  of  litigation  is  the  appropriate 
way  to  obtain  cooperation  from  the  states  or  to  achieve  constructive  change  in 
the  area  of  institutional  services. 

My  primary  objection  to  the  formulation  of  policy  through  litigation  is  that 
it  has  been  my  experience  that  litigation  hardens  positions ;  it  does  not  make 
them  more  flexible.  It  is  very  diflScult  for  a  state  to  cooperate  with  the  federal 
government  when  the  United  States  is  taking  an  adversarial  position  against 
it.  This  is  particularly  true  where,  as  in  our  case,  the  United  States  takes  sides  in 
litigation  which  the  state  is  attempting  to  settle  or  in  a  case  where  the  United 
States  intervenes  in  litigation  involving  personal  damage  claims.  Where  policy  ia 
sought  to  be  made  by  litigation,  federal  experts,  who  might  otherwise  be  in  a 
unique  position  to  offer  to  a  state  the  technical  or  financial  assistance  contem- 
plated by  this  legislation,  become  witnesses  against  the  state  and  are  therefore 
unavailable  to  assist  the  state  in  resolving  the  problems  to  which  this  legislation 
is  addressed.  Moreover,  litigation  in  this  area  has  a  detrimental  effect  on  settle- 
ment possibilities  because  it  involves  political  considerations  inherent  in  con- 
flicts between  state  and  federal  governments. 

For  these  general  reasons,  I  oppose  this  legislation  as  an  attempt  to  create 
federal  policy  in  the  area  of  institutional  services  and  programs  by  an  adver- 
sarial process  against  the  states,  particularly  where  Congress  has  already  estab- 
lished a  detailed  and  effective  system  of  administrative  penalties  under  various 
federal  spending  programs  covering  this  same  area.  Litigation  shoiild  be  a  matter 
of  last  resort.  I  therefore  believe  that  Congress  should  pursue  all  other  options, 
including  the  Presidential  Commission  proposed  by  the  National  Association  of 
Attorneys  General,  before  enacting  legislation  which  would  vest  the  Department 
of  .Justice,  the  litigative  arm  of  the  federal  government,  with  policy-making  func- 
tions for  the  states. 

Although  I  oppose  this  legislation  and  therefore  favor  postponement  of  this 
legislation  until  the  Presidential  Commission  proposed  by  NAAG  completes  its 
work.  I  recognize  that  the  interests  of  the  states  must  b;^  balanced  against  the 
rights  of  institutionalized  persons.  Thus.  I  do  not  necessarily  oppose  all  litigat:on 
by  the  United  States  in  this  area  and  all  legislation  giving  the  United  States 
the  authority  to  sue  or  intervene  in  suits  involving  institutionalized  persons.  We 
all  must  recognize  that  there  are  circumstances  in  which  it  may  well  be  appro- 
priate for  the  United  States  to  sue  to  vindicate  the  rights  of  institutionali.^ed 
persons.  Where,  as  described  in  Section  1  of  S.  10,  a  state,  or  its  employees,  sub- 
jects persons  in  institutions  to  "egregious  and  flagrant  conditions"  which  are 
willful  and  wanton,  and  pursuant  to  a  pattern  and  practice  of  resistance  to  the 
rights  of  such  persons,  and  the  Governor  or  Attorney  General  fail  to  correct 

2  In  con'^idering  the  dilemma  faced  by  states  when  federal  policy  is  formulated  through 
niecemeal  litSon,  it  is  important  to  take  note  of  how  rapidly  profess  onal  and  lepal 
t^eorTps  are  changinir  with  resnect  to  treatment  of  the  mentally  ill  hahihtation  of  the 
mentallv  retarded^  and  rehabilitation  of  prisoners.  For  instance,  whereas  m  10,2,  the 
courts  emphasized  improvement  of  conditions  and  care  for  the  mentally  retarded  i«/^m 
the  inst^Tution  (See.  e.g.,  Wyatt  v.  Sticlcney,  344  F.  Supp  .S87  (M.D.  Ala  1972}.  today,  the 
emphasis  appears  to  be' on  deinstitutionalization  and  the  P/"^'^'"",,';',^^^.^^^  n%T 
munitv-based  settings.  (See,  e.p..  Holderman  v.  Pennfiurst.  446  F.  Supp.  129.5  (E.D.  Pa. 
1977)'  Thus  it  can  be  readily  seen  that  Presidential  Commission  Report  on  the  proper  role 
of  institutions  over  the  next  decade  or  more  would  be  invaluable  to  state  officials  nna  tne 
courts  because  it  would  provide  a  clear  direction  for  both  state  planning  and  judicial  reiser. 

2  Days'  Testimony,  at  13. 
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those  abuses  within  a  reasonable  time  after  a  specific  delineation  of  the  condi- 
tions and  after  consultation  with  respect  to  financial,  technical  or  other  assistance 
that  would  aid  in  correcting  the  conditions,  then  litigation  by  the  United  States 
is  without  question,  appropriate. 

What  concerns  uie  is  not  so  much  that  the  United  States  is  empowered  to 
bring  suit  against  the  states  or  to  intervene  in  pending  suits  to  redress  the  rights 
of  institutionalized  persons,  but  rather  the  conditions  under  which  those  actions 
are  brought.  Thus,  if  legislation  in  this  case  is  to  be  passed,  I  favor:  (1)  more 
specific  definition  of  the  conditions  which  may  lead  to  suit  or  intervention  by  the 
United  States;  (2)  recognizing  that  such  specificity  may  not  be  possible,  strict 
compliance  with  specific  conditions  designed  to  avoid  litigation  prior  to  any 
action  by  the  United  States  against  a  state  whether  by  initiation  of  suit  or  inter- 
vention in  pending  litigation;  and  (3)  court  review  of  federal  compliance  with 
those  specific  pre-suit  conditions. 

Measured  against  the  criteria  which  I  believe  should  be  imposed  prior  to 
litigation  by  the  federal  government  against  the  states  whether  by  initiation  or 
.intervention,  I  find  S.  10  to  be  wanting  in  four  respects. 

DEFICIENCIES   IN    S.    10    AS    NOW   PROPOSED 

Tiist,  the  circumstances  under  which  the  United  States  may  decide  to  initiate 
litigation  and/or  to  intervene  are  extremely  vague.  Section  1  of  the  Bill,  which 
covers  initiation,  vests  total  discretion  with  the  Attorney  General  to  determine 
when  there  is  "reasonable  cause"  to  bring  an  action.  In  this  determination  of 
"reasonable  cause."  the  Attorney  General,  and  only  the  Attorney  General,  de- 
cides whether  conditions  in  state  institutions  are:  (1)  "egregious  and  flagrant." 
(2)  result  from  "willful  or  wanton"  conduct,  as  opposed  to  merely  negligent  con- 
duct, and  (3)  result  from  a  "pattern  or  practice"  on  the  part  of  the  state  as 
opposed  to  being  isolated  events.  Under  these  tests,  it  is  obvious  the  Attorney 
General  must  assess  institutional  conditions,  personal  motives,  and  state  prac- 
tices against  some  standard  to  determine  whether  those  conditions  violate  those 
standards  and  whether  the  extent  of  the  violation  is  "egregious  or  flagrant." 
At  the  same  time,  however,  the  Attorney  General  and  his  staff  do  not  have  to 
Teveal  the  standards  they  are  to  apply.  In  fact.  S.  10  specifically  provides  that 
its  passage  "shall  not  authorize  the  promulgation  of  regulations  deflning  stand- 
ards of  care."  As  I  have  noted,  relevant  institutional  standards  are  not  precise. 
T  believe  that  the  assessment  of  institutional  conditions  and  individual  motives 
against  undefined  and  unreviewable  standards  creates  the  possibility  of  sub- 
stantial abuse  of  discretion  in  instituting  actions  aaainst  the  states. 

The  conditions  imposed  by  S.  10  with  respect  to  the  Attorney  General's  inter- 
vention in  litigation  against  states  are  even  more  vague.  Section  3  of  S.  10 
allows  the  Attorney  General  to  intervene  without  any  preintervention  notifica- 
tion or  negotiation  whenevpr  he  has  reasonable  cause  to  believe  that  thf  rondi- 
tions  alleged  to  exist  in  the  pending  suit  are  a  result  of  a  state  pattern  or 
practice.  Once  again,  no  standards  for  determining  the  merits  of  the  allegations 
are  mentioned,  and  there  is  no  available  review  of  the  investigation  conducted  bv 
the  Attorney  General  in  order  to  determine  whether  his  intervention  is  merited. 
As  I  will  discuss  later  in  his  testimony,  I  see  no  valid  practical  di>stinction 
between  initiation  of  litigation  by  the  United  States  against  a  state  and  United 
States  intervention  in  a  pending  case.  In  both  instances,  the  United  States  be- 
comes a  complainant  and  the  parties  stand  opposed  to  one  another  as  nlaintiff  and 
defendant.  Thus,  I  see  no  reason  to  provide  different  standards  for  the  initiation 
of  litigation  and  intervention.  As  with  Section  1,  the  vagueness  of  Section  3 
creates  an  obvious  potential  for  abuse  of  discretion  by  the  Justice  Department. 

My  second  major  objection  to  the  currently  proposed  legislation  concerns  the 
nature  of  the  pre-snit  conditions  specified  in  Section  2.  Recognizing  that  a  more 
precise  definition  of  the  conditions  pursuant  to  which  the  Attorney  General  may 
exercise  his  authority  under  Sections  1  and  3  is  unlikely.  I  believe  that  control 
over  abusive  litigation  against  the  states  mav  be  ensured  by  imposing  strict  and 
'  realistic  conditions  precedent  to  litigation.  Tliese  conditions  should  be  designed 
to  give  siiecific  and  adequate  advance  notice  of  problems  which  the  United  States 
has  with  state  in.stitutions  and  to  ensure  that  all  measures  short  of  litigation 
are  exhausted.  In  this  regard.  I  believe  that  the  thirty  day  notice  period  provided 
by  Section  2('a)(l)  is  grossly  inadequate.  There  is  no  reason  why  the  United 
States  cannot  give  at  least  six  months  advance  notice  of  intent  to  sue  and  of  the 
conditions  which  it  believes  must  be  remedied.  It  is  entirely  unreasonable  to 
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...t  n  rnvprror  or  Utorney  General  to  be  able  to  negotiate  witb  the  Justice 
expect  a  G?^^^^o^  ."/,  ;™™  to  redress  alleged  violations  within  thirty  days. 

L-tifieations.  I  submit  that  t^^  ^^"OJ"^.  ^  ,,     .  ,^^  ,,„,„  .„  ^ot  in  compliance 


won 
cer 


certifications.  1  submit  rnac  ^"*^.;-^.^;";"7.„^  t^^„t  the  state  is  not  in  compliance 

Sr  ed'e™i-'S\S  r,""o''co„\r«,,  , denature  0^^ 

find  also  to  certify  that  at  least  one  compliance  action  under  thes,e  statutes  eitner 

be  to  present  ?L  Justice  Department  from  instituting  action  against  a  state 
over  an  instUu  ion  which  other  federal  agencies  deem  to  be  m  compliance  w  th 
virions  sSards  adopted  bv  those  agencies.  It  is  certainly  not  unreasonable 
trrequirf  hat  prio?  to  Istltuion  of  suits  against  states  the  federal  govern- 
mem  must  ensure  that  the  states  are  not  in  compliance  with  standards  adopted 

^^l^nr^aTo^'e^^uYres^^^^  General  certify  that  he  has  "made 

a  ilasonable  efforTto  consult"  with  the  Governor  or  Attorney  General  con- 
,?e™m^"  financial,  technical  and  other  assistance  which  may  be  available  from 
the  United  States  to  assist  in  the  correction  of  such  conditions."  Once  again  I 
consider  this  notice  provision  to  be  too  vague.  Since  as  noted  later  in  this  testi- 
^?mirthe  At?ornev  General-s  certification  under  this  section  may  expose  tne 
?o;Snor  or  State  Attorney  General  to  a  Ifrsonaldamap  action.  I  believe  tha 
-the  Attorney  General  should  be  required  to  specify  that  the  Lnited  states  has 
onade  such  assistance  available  and  to  specify  the  type  of  assistance  offered 
Sre  filing  suit.  This  will  ensure  that  the  United  States  makes  a  good  faith 
•effort  to  identify  and  make  that  assistance  available  and  will  also  ensure  that 
such  assistance  for  which  the  state  is  eligible  exists  in  fact. 

ThrSnahifng  portion  of  Section  2  of  S.  10  as  proposed  also  require  a  cer- 
tification that  the  Attorney  General  has  "endeavored"  to  eliminate  the  illegal 
T lactices  informally  and  that,  in  his  opinion,  the  state  ofiicers  have  Had  an  op- 
o?tiinTty  to  correct  the  conditions  and  have  failed.^  These  portions  of  Section 
2  lack  any  specificity  as  to  the  efforts  made  by  the  Justice  Department  to  gam 
a  ittlement  prior  to  suit  or  as  to  the  facts  on  which  the  Attorney  General  s 
•opinion  of  unreasonable  time  for  compliance  is  based.  I  recommend  the  inclu- 
sion of  specific  language  in  this  section  requiring  the  Attorney  General  to  spec- 
ifv  all  actions  taken  to  obtain  informal  resolution  of  the  conditions  which  the 
Attorney  General  considers  a  basis  for  suit,  and  a  requirement  that  he  specity 
the  basis  of  his  conclusion  that  a  reasonable  time  for  compliance  has  passed. 

Mv  third  objection  to  S.  10  is  that  unlike  its  predecessor  in  the  95th  Congress, 
S  ^1393  it  does  not  provide  for  pre-interveution  notification  similar  to  the  pre- 
snit  notification  in  Section  2  of  S.  10.^  The  original  version  of  S.  1393  did  not 
call  for  any  pre-intervention  notification ;  however,  that  bill  was  amended  to  pro- 
vide mat  prior  to  intervention,  the  Attorney  General  would  be  required  to  issue 
a  certification  nearly  identical  to  that  required  by  S.  1398  (and  in  S.  10)  as  a 
precondition  to  suit. 

4it  i«  worth  noHn?  that  thp  provisions  of  S.  10  -ovprnin-  thP  AttornPy  f'-f.'l'^'-al'^ 
certification  that  thp  Governor  and  Attorney  General  of  the  state  have  been  notified  of 
unconstitutional  conditions  and  have  failed  to  correct  those  conditions  parellels  the 
la"Ta'p  u'pd  bv  thp  courts  to  rtpflne  the  onalified  'mm;;>i'fr  '^^^  fv^l^  othciai^  froiu 
ifp  Conal  liabilitv  See  f^chener  v.  Rhodes.  416  U.S.  2.'52,  40  L.Ed.  2d  90  (1974)  imdWoof  v 
Vtricklnnd  420  U.S  308,  4.-?  L.Ed.  2d  214  (1975).  The  Attorney  General's  certification  that 
the  state  officers  are  aware  of  the  unconstitutional  conditions  and  have  failed  to  correct 
them  would  appear  to  be  an  open  invitation  to  the  filiuR  of  personal  damage  actions 
a-ainst  those  officers.  The  possibility  of  such  suits  constitutes  a  compellmff  reason  to 
reqiiire  the  Attorney  General  to  be  extremely  careful  and  specific  in  his  certification  ana 
to  allow  state  officers  to  obtain  review  of  that  certification  by  the  courts. 

5  A  section  bv  section  analysis  of  S.  139.S  is  contained  in  Senate  Report  95-1056,  Report 
of  the  Senate  Judiciary  Committee  on  S.  1393  at  25.  et  seq. 
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The  difference  between  the  pre-intervention  and  pre-suit  notification  in  S.  1393 
was  that  in  the  case  of  intervention,  no  pre-suit  negotiations  were  required. 
See  S.  Rep.  95-1056  at  4-5  and  30.  I  believe  that  pre-intervention  notification 
similar  to  that  required  in  S.  1393  and  pre-intervention  negotiations  should  be 
required  in  this  bill. 

While,  as  a  matter  of  law,  an  intervehor's  role  in  a  particular  litigation  is 
more  limited  than  that  of  a  plaintiff  (since  the  vitality  of  the  intervenor's  ac- 
tion will  depend  on  the  plaintiff's  cause  of  action),  the  practical  distinction  be- 
tween intervention  by  the  United  States  in  a  suit  against  a  state  and  a  direct 
suit  against  a  state  is  a  distinction  without  a  difference.  In  both  cases,  the  United 
States  files  a  complaint  against  state  oflScials,  presents  its  case  individually,  and 
will  be  able  to  subject  the  defendants  to  extensive  discovery,  and  to  participate 
as  an  independent  party  during  the  trial.  In  short,  once  intervention  is  granted, 
the  ability  of  the  United  States  to  litigate  against  state  oflacials  is  precisely 
the  same  as  if  it  had  instituted  the  suit  in  the  first  instance. 

The  Justice  Department  has  often  argued  in  institutional  cases  that  the  con- 
cerns of  federalism  inherent  in  suits  between  the  United  States  and  a  state' 
are  not  involved  when  the  United  States  is  only  an  intervenor,  since  the  indi- 
vidual plaintiffs,  and  not  the  United  States,  have  called  the  state  into  court.' 
That  argument  must  however  be  weighed  against  the  arguments  Justice  has 
consistently  made  before  this  Committee  in  order  to  support  legislation  allow- 
ing their  intervention. 

In  the  hearings  on  S.  1303  and  in  the  testimony  on  this  bill,  the  Department 
of  Justice  has  consistently  contested  that  its  intervention  in  institutional  suits 
is  made  necessary  by  the  limited  resources  of  private  plaintiffs.  See  e.g.  Civil 
Rights  of  Institutionalized  Persons,  Hearings  Before  the  Subcommittee  on  llie 
Constitution  of  the  Committee  on  the  Judiciary  on  S.  1393,  June  17-July  1,  1977, 
at  33-34.  The  primary  purpose  stated  for  having  the  Justice  Department  inter- 
vene in  or  initiate  institutional  litigation  is  to  have  the  Justice  Department 
direct  the  litigation.  Indeed,  in  this  regard,  the  Senate  Report  on  S.  1393  stressed 
five  considerations  which  were  said  to  favor  action  by  the  Justice  Department  in 
institutional  suits:  (1)  the  massive  litigative  resources  of  the  Justice  Depart- 
ment and  its  access  to  experts;  (2)  the  skilled  staff  of  the  Department;  (3) 
the  "credibility"  which  the  "superior  resources  and  skill"  of  the  Justice  Depart- 
ment would  give  the  case ;  (4)  the  ability  of  the  Justice  Department  to  speed 
the  case  toward  resolution;  and  (5)  the  ability  of  the  Justice  Department, 
through  its  resources,  to  force  the  states  to  settle  and  to  implement  orders. 
(S.  Rep.  95-1056  at  19-21)  These  factors  are  hardly  consistent  with  the  argu- 
ment that  intervention  by  the  United  States  does  not  implicate  serious  problems 
of  federalism  because  the  United  States  is  not  the  primary  party  plaintiff.  The 
pre-suit  notification  requirements  were  included  in  S.  1393  and  in  this  hill*  to 
ensure  the  litigation  by  the  federal  government  against  the  states  would  be 
severely  limited  so  as  to  avoid  confiicts  between  the  .states  and  the  federal  gov- 
ernments whenever  possible.  Those  confiicts  are  no  less  minimized  merely  be- 
cause the  United  States,  with  all  of  its  "superior  resources  and  skill"  in  litiga- 
tion, is  not  the  only  Plaintiff.  Since  in  cases  of  intervention  the  United  States 
is  no  less  a  litigator  than  in  cases  where  the  United  States  initiates  the  suit, 
pre-intervention  notification  is  no  less  important.  I  therefore  recommend  that 
the  pre-intervention  notification  provided  in  Section  3(a)  of  S.  1393  be  added 
to  this  bill. 

As  a  final  point  with  i-espect  to  pre-intervention  notification.  I  believe  that  pre- 
intervention  negotiation  should  also  be  required.  In  its  Report  on  S.  1393,  this 
Committee  stated  that  there  was  "no  possibility  of  pre-suit  negotiations"  in  cases 
of  intervention.  S.  Rep.  No.  95-1056,  at  30.  I  believe  that  this  statement  misses 
the  point.  While  it  is  obviously  not  possible  for  the  United  States  to  enter  into 
negotiations  as  to  the  case  in-chief  prior  to  intervention,  it  is  entirely  possible 
for  the  United  States  to  enter  into  settlement  negotiations  as  to  its  own  con- 
cerns and  complaints  prior  to  intervention.  In  many  instances,  the  United  States 
may  have  different  concerns  and  different  problems  from  those  raised  by  the 

8  These  concerns  are  described  In  detail  in  the  opinions  In  U.S.  v.  Solomon.  419  F   Sunn 

^o^oiP-.M'l  Pl^^  ^^^-  ^'^^  ^-  2d  1121  (4th  Cir.  1977),  and  Alexander  v.  Hall,  cIa.  No. 
72-209  (D.S.C.  June  12,  1978). 

'This  ar^ment  was  used  in  the  United  States  District  Court  in  New  Hampshire  as  a 
basis  for  distinguishing  intervention  from  the  Initiation  of  litigation  prohibited  by  the 
Solomon  Court.  =  *-  j 

«  See  Mr.  Days'  testimony  of  February  9,  1979,  at  10. 
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plaintiffs  in  their  complaint.  Because  of  this  fact,  it  is  entirely  appropriate- 
that  the  United  States  should  discuss  its  concerns  with  the  state  before  it  seeks, 
to' intervene  Once  the  federal  government  has  intervened  in  the  case,  the  state 
defendants  are  then  unable  to  discuss  the  possibility  of  resolving  the  United 
States'  concerns  vidthout  also  discussing  similar  concerns  with  the  other  plain- 
tiffs in  the  lawsuit.  For  this  reason,  I  recommend  not  only  that  a  pre-interven- 
tion  notification  be  added  to  S.  10,  but  that  the  Attorney  General  be  required 
to  certify  prior  to  intervention  that  he  has  exhausted  the  possibility  of  resolv- 
ing the  United  States'  dispute  with  the  defendants  by  informal  methods.  On  a 
more  practical  level,  such  a  requirement  might  also  have  the  advantage  of  creat- 
in"-  a  more  cooperative  relationship  between  the  United  States  and  the  state 
defendants  in  the  event  that  the  United  States  is  finally  compelled  (and  per- 
mitted) to  intervene.  ,     .  ,   ^      .     ^t,     ..r. 

My  final  concern  with  the  currently  proposed  legislation  relates  to  the  three 
factors  I  have  just  discussed.  I  have  noted  that  given  the  vague  standards  by 
which  the  Attorney  General  of  the  United  States  may  decide  to  bring  litigation 
against  the  states "^in  the  form  of  direct  suit  or  by  intervention,  there  is  a  sub- 
stantial possibility  that  the  Attorney  General's  decision  to  litigate  may  be- 
subject  to  abuse.  Since,  as  I  have  noted  previously,  added  specificity  of  the 
standards  for  filing  actions  seems  unlikely,  I  believe  that  in  conjunction  with 
very  specific  pre-suit  or  pre-intervention  notification  and  certification,  the  Attor- 
ney General's  certification  should  be  subject  to  review  by  the  federal  courts. 

In  making  this  suggestion,  I  am  not  advocating  that  the  Attorney  General's 
decision  with  respect  to  matters  such  as  whether  the  case  is  one  of  "public 
importance"  or  whether  a  "pattern  or  practice"  of  conduct  exists  should  be  sub- 
ject to  review.  Rather,  I  am  only  suggesting  that  the  state  defendants  should 
have  the  right  to  challenge  the  factual  determinations  which  the  Attorney  Gen- 
eral sets  forth  in  his  certification.  For  example,  the  state  defendants  should  be 
able  to  challenge  the  fact  that  the  Attorney  General  has  not  provided  the  state 
with  any  of  the  supporting  facts  giving  rise  to  the  alleged  conditions  which  have 
led  to  initiation  of  litigation  or  intervention  in  a  pending  suit.  State  defendants 
should  also  be  entitled  to  challenge  the  Attorney  General's  certification  that  he 
has  pursued  informal  settlement  possibilities  and/or  that  he  has  made  "financial, 
technical  or  other  assitance"  available  to  the  state  defendants. 

It  is  worth  noting  that  there  is  no  legal  bar  to  the  review  of  the  Attorney 
General's  certification.  In  those  instances  in  which  the  courts  have  considered 
the  certification  procedure  of  the  Attorney  General  under  other  civil  rights 
statutes,^  the  courts  have  generally  found  his  certification  to  be  unreviewable ;  ^" 
however,  the  basis  of  each  of  those  decisions  was  that  the  defendants  had  sought 
to  review  general  and  discretionary  certifications  of  the  Attorney  General  such 
as  whether  "reasonable  cause"  existed  or  whether  the  case  was  one  of  general 
"public  importance."  In  addition,  those  cases  involved  a  situation  in  which  a 
statute  pursuant  to  which  the  Attorney  General  was  to  make  his  certification 
did  not  require  specific  factual  determinations  prior  to  certification.  There  is 
an  obvious  contrast  to  the  situation  with  respect  to  this  proposed  legislation, 
where  the  Attorney  General's  certification  required  that  he  make  factual 
determination. 

In  the  one  instance  in  which  a  certification  involving  specific  facts  was  found 
to  be  unreviewable,"  the  Fifth  Circuit  Court  of  Appeals  found  that  the  Attorney 
General's  certification  was  unreviewable  because  Congress  had  clearly  indicated 
that  such  a  review  was  not  to  be  allowed.  Assistant  Attorney  General  Days  has 
suggested  that  a  similar  expression  of  Congressional  intent  be  made  with  respect 
to  the  proposed  legislation.^  While  such  unreviewability  has  an  obvious  implica- 
tion in  light  of  the  Greenwood  decision,  there  is  nothing  to  prevent  the  Congress 
from  making  certification  reviewable. 

»  See,  e.g.  42  U.S.C.  2000a-5  (public  accommodations)  ;  42  U.S.C.  2000b  (public  facili- 
ties) ;  42  U.S.C.  2000C-6  (school  desegregation)  ;  42  U.S.C.  2000e-6  (employment)  ;  42 
U.S.C.  2000h-2  (Attorney  General  intervention). 

10  See  e.q  United  Sttaien  v.  Greenwood  Municipal  Separate  School  Biatrirt.  406  F.2d 
1086),  (5th  Cir.  1969),  cert,  denied,  395  U.S.  907  (1969)  ;  United  States  v.  Buildina  and 
Con.itruction  Trades  Council  of  St.  Louis,  Missouri,  AFL-CIO,  271  F.Supp.  447  (B.D.  Mo. 
1966)  ;  United  States  v.  Northside  Realty  Association,  Inc.,  474  F.2d  1164  (5th  Cir.  1973). 

^  U.S.  V.  Greenwood,  supra. 

12  See  e.g.  Testimony  of  Drew  S.  Days,  III,  in  the  Hearings  Before  the  Subcommittee  of 
the  Constitution  on  S.  1393,  at  35. 
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As  I  have  stated,  in  the  absence  of  specific  standards  and  the  review  of  those 
:standards  by  tlie  courts,  there  is  an  obvious  possibility  that  litigation  against 
the  states  will  not  be  used  as  a  matter  of  last  resort,  but  will  become  a  powerful 
and  oppressive  tool  against  the  states.  The  Justice  Department  has  assured  this 
Committee  that  it  will  "engage  in  consultation  with  state  officials  whenever 
■appropriate,  whether  to  seek  to  avoid  the  necessity  of  litigation  or  whether  to 
have  the  full  benefits  of  their  views"  and  will  "take  very  seriously  its  duties  to 
comply  with  .  .  .  provisions"  of  the  act  pertaining  to  pre-suit  negotiations.^''  I 
believe  that  the  Justice  Department's  statements  in  this  regard  and  the  need  for 
•specific  pre-suit  or  pre-intervention  notification  and  negotiation  which  is  review- 
able by  the  court  may  best  be  evaluated  through  a  review  of  the  actions  of  the 
Justice  Department  in  filing  litigation  against  the  states  and,  in  particular,  by  a 
review  of  its  intervention  in  the  suit  now  jsending  against  the  State  of  New 
Hampshire. 

NEW    HAMPSHIRE'S   EXPERIENCE   WITH    UNITED    STATES   INTERVENTION 

On  August  29,  1978  the  Department  of  Justice  filed  a  motion  for  leave  to  file 
a  complaint  in  intervention  in  litigation  involving  Laconia  State  School  and 
Training  Center  i)ending  in  the  United  States  District  Court  for  the  District  of 
IS^ew  Hampshire. 

I.aconia  State  School  and  Training  Center  is  the  only  state  institution  for  the 
retarded  in  New  Hamp.shire.  It  has  approximately  600  residents,  most  of  whom 
are  severely  and  profoundly  retarded.  In  the  past  few  years,  six  of  the  twelve 
residential  units  at  the  institution  have  obtained  HEW  certification  as  inter- 
mediate care  facilities  for  the  mentally  retarded  so  that  the  residents  living  in 
those  units  may  receive  Federal  Medicaid  funding. 

As  early  as  January  of  1978.  my  ofiice  had  been  in  contact  with  the  Office  of 
the  T'nited  States  Attorney  for  the  District  of  New  Hampshire  concerninEc 
Laconia  State  School.  I  was  informed  by  the  United  States  Attorney  that  several 
parents  had  complaints  about  conditions  at  the  School,  but  no  specification  of 
charges  was  ever  given  to  this  office,  with  exceptions  I  wiU  discuss  in  a  moment. 

In  January  or  February  of  1978,  FBI  agents  interviewed  employees  at  Laconia 
State  School  and.  to  the  best  of  my  knowledge,  made  a  report  to  the  United 
States  Attorney  concerning  their  findings.  In  an  effort  to  resolve  the  problems 
raised  by  the  parents  and  investigated  by  the  FBI.  an  Assistant  Attorney  Gen- 
eral in  mv  office  contacted  an  Assistant  United  States  Attorney  and  arranged  a 
tour  of  the  facility  for  the  United  States  Attorney's  oflSce.  My  Assistant  then 
acompanied  the  Assistant  United  States  Attorney  on  a  tour  of  the  facility  and 
arranged  a  meeting  with  tlie  Superintendent  of  the  institution.  Dr.  Jack  Melton, 
to  discuss  any  concerns  about  the  institution. 

Sometime  in  March  or  April  of  1978,  my  Assistant  met  with  the  Assistant 
T'nited  States  Attorney  to  discuss  the  findings  of  that  office's  investigations.  As 
the  chief  law  enforcement  oflficer  for  the  State  of  New  Hampshire.  I  obviously 
desired  to  be  apprised  of  any  criminal  violations  that  might  be  occurring  at  the 
institution,  thnt  persons  responsible  for  those  violations  would  be  prosecuted  or 
have  their  employment  terminated.  Only  one  isolated  incident  of  wrongdoing  on 
the  part  of  a  former  state  employee  was  presented  to  my  office.  Following  this 
initial  meeting,  my  office  indicated  a  willingness  to  meet  with  members  of  the 
T'nited  States  Attoreny's  Office  at  any  time  to  discuss  the  situation  at  Laconia. 
and  offered  to  make  the  prosecutorial  services  of  my  office  available  if  it  proved 
necessary. 

At  approximately  the  same  time  that  office  was  contacted  about  complaints 
by  the  Ignited  States  Attorney's  Office,  we  also  received  complaint  from  other 
attorneys  representing  the  parents  of  residents  at  the  S<-hool.  which  complaints 
conr-erned  use  of  medication  at  the  institution.  After  those  complaints  were  made, 
representatives  from  my  office  met  with  representatives  of  the  parents  on  several 
ofcasions  and  made  available  to  those  representatives  substantial  amounts  of 
information  concerning  medication  prescribed  and  administered  at  the  institution. 
Based  on  our  conversations  with  those  representatives,  the  medical  procedures  at 
the  institution  were  substantially  revised  and  partially  at  their  suggestion,  a 
uH't-dose  svstem  of  administering  medication  was  implemented. 

On  April  12.  1978.  a  group  of  six  individual  residents  at  the  institution  and  the 
"N'"w  Hnmpshire  Association  for  Retarded  Citizens  filed  suit  against  the  Governor 
-of  the  state  and  several  other  state  officials.  The  broad  allegations  in  the  com- 

"  Mr.  Da.vs'  testimony  of  February  9,  1979,  at  10  and  12. 
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jplaint  challenge  the  living  conditions  and  services  provided  at  the  institution,  as 
■well  as  the  services  provided  in  the  community.  Although  it  contained  specitic 
factual  allegations  of  conditions  in  the  institution,  the  complaint  did  not  -specify 
any  of  the  proposed  rehef  sought  by  the  Plaintiffs  for  either  the  institution  or  in 
the  community,  except  to  state  that  the  Plaintiffs  seek  a  "normalized  environ- 
ment" for  each  resident  of  the  institution  and  the  community,  Subsecpient  to  the 
date  of  the  tiling  of  the  complaint,  my  othce  was  informed  by  counsel  for  the 
the  Plaintiff's  that  the  Plaintiffs  would  seek  to  close  the  institution  in  its 
entirety  and  to  require  the  state  to  provide  services  for  the  developmentally 
disabled  only  in  community  settings. 

Prior  to  the  tiling  of  the  litigation,  my  office  had  sought  to  discuss  the  problems 
■of  rhe  institution  with  counsel  for  the  Plaintiffs,  but  had  been  unsuccessful  in 
our  attempts  in  that  regard.  From  the  outset  of  the  litigation,  we  have  taken  the 
posirion  that  there  are  violations  of  law  occurring  at  the  institution  and  in  the 
availability  of  community  services,  and  that  the  Division  of  Mental  Health  would 
(Ipvote  its" energy  to  the  formulation  of  a  deinstitutionalization  plan.  In  fact, 
formulation  of  that  plan  was  under  way  at  the  time  the  suit  was  filed.  Efforts  to 
convince  counsel  for  the  Plaintiff's  to  begin  settlement  negotiations  were  I)eing 
made  at  the  time  that  the  United  Staes  filed  its  complaint  in  intervention  in 
August.  Subsequent  to  that  filing,  counsel  for  the  Plaintiff's  stated  that  they 
would  not  agree  to  begin  negotiations  unless,  as  a  precondition  to  these  negotia- 
tions, the  Defendants  would  agree  to  close  tlie  institution. 

In  late  August  of  1978,  I  received  a  telephone  call  from  the  United  States 
Attorney  informing  me  that  the  United  States  was  about  to  l»ring  suit  against 
the  state  within  a  few  days  following  our  conversation.  On  August  29,  the  pro- 
posed complaint  for  intervention  was  filed  with  the  Court.  On  August  30.  1978, 
-one  day  after  the  filing  of  the  proposed  complaint  in  intervention.  I  received  a 
letter  from  I'nited  States  Assistant  Attorney  Drew  S,  Days,  III.  In  its  entirety, 
that  letter  stated  as  follows : 

Dear  Mr.  Rath  :  I  am  writing  to  advise  you  that  the  United  States  will  shortly 
file  a  Motion  For  Leave  To  File  Complaint  In  Intervention  in  the  above  captioned 
<ase. 

We  hope  that  our  participation  will  assist  the  parties  and  the  court  in  resolving 
the  issues  raised  by  this  ligitation. 
Sincerely, 

Drew  S,  Days  III," 

While  it  would  be  difficult  to  disagree  with  the  i-easons  for  intervention  stated 
in  Mr.  Day.s"  letter,  those  reasons  must  be  contrasted  to  the  allegations  in  the 
Complaint  in  Intervention  and  to  the  allegations  later  made  in  oral  argument 
before  the  United  States  District  Court,  The  United  States'  Complaint  in  In- 
tervention simply  restated,  although  in  less  precise  form,  the  allegations  of  the 
I'lainriffs.  charging  the  state  Defendants  with  widespread  and  systematic  alnises 
of  constitutional  rights  of  the  Laconia  State  School,  The  Complaint  also  alleged 
tliat  the  United  States  had  "an  interest  in  halting  widespread  and  systematic 
deprivations  of  the  constitutional  rights  of  its  citizens  as  is  evidenced  by  18 
U.S.C.  241  and  242."  the  criminal  civil  rights  statutes.  At  the  hearing  for  the 
motion  to  intervene,  a  .lustice  Department  attorney  raised  a  number  of  specific 
allegations  never  before  made  available  to  the  Defendants,  and  stated  that  be- 
caus!^  the  Defendants  had  denied  various  allegations  in  their  answer  to  the 
complaint,  "the  state  Defendants  have  officially  taken  the  position  that  the 
abuses  do  not  exist,"  ^^ 

With  the  exception  of  their  discussion.s  with  the  Plaintiffs,  I  must  assume 
that  tl;e  allegations  made  by  the  United  States  are  liased  on  their  inspection  of 
the  School,  including  the  inspection  by  the  FBI.  I  must  make  assumptions  in  this 
regard  because,  in  spite  of  the  fact  that  I  have  continually  requested  access  to 
any  reports  concerning  conditions  at  the  institution,  I  have  never  been  given  a 
<?opy  of  any  such  report  and  at  least,  on  one  occasion,  the  TTnited  States  has  an- 
swered an  interrogatory  by  stating  that  the  information  gathered  by  FBI  con- 


'*  A  copr  of  Mr.  Days'  letter  is  attached  to  this  testimony. 

'^^  This  .Tiistice  Denartment  attorney  accused  the  state  of  siihjectinc  people  to  desrad- 
in?  condition';  and  of  such  various  practices  as  pokins  residents  with  safety  pins,  striking 
them  with  fists,  hittins  them  with  bats,  forcins  them  to  sit  in  straight  lackets  for  hours 
and  suhjectins  residents  to  punitive  forms  of  isolation  and  seclusion.  The  r>efendants  do 
not  believe  these  allegations  to  be  true.  Furthermore,  it  is  my  opinion  that  the  Ignited  States 
now  knows  these  allegations  to  be  untrue  based  on  their  inspection  of  the  institution. 
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stitutes  the  work  product  of  the  United  States  and  is  therefore  not  subject  to 
disclosure.^' 

On  Sepember  22,  1978,  in  an  effort  to  obtain  specification  of  the  concerns  of 
the  United  States,  I  wrote  to  Assistant  Attorney  General  Days  suggesting  that 
the  motion  for  intervention  be  withdrawn  until  sucli  time  as  representatives  of 
our  respective  offices  could  discuss  those  concerns  and  the  possibility  of  their 
resolution."  Since  our  office  was  anxious  to  settle  the  litigation  but  had  been 
unable  to  even  begin  settlement  negotiations  with  the  Plaintiffs,  I  believed  tbat 
the  United  States  might  in  fact  be  able  to  assist  us  in  achieving  settlement  by 
providing  the  Uefendants  with  the  expertise  availal)le  to  the  United  States, 
including  assistance  in  the  formulation  of  a  deinstitutionalization  plan.  I  believed 
at  that  time,  and  I  continue  to  believe  today,  that  the  United  States  could  have 
substantially  assisted  the  parties  in  this  litigation  without  becoming  a  litigant 
itself. 

On  October  16,  after  the  arguments  before  the  Court  on  intervention  had  been 
completed,  I  received  a  reply  from  Mr.  Days.^^  Mr.  Days  stated  that  he  remained 
committed  to  seek  intervention,  and  that  he  did  not  see  why  intervention  by  the 
United  States  would  pose  any  obstacle  to  negotiations.  "With  respect  to  my  re- 
quest for  pre-filing  negotiations,  he  stated  that  he  did  not  think  those  negotiations 
would  be  appropriate  since  the  United  States  could  not  negotiate  a  resolution 
of  the  lawsuit  before  it  became  involved. 

On  October  24,  1978,  I  again  wrote  to  Mr.  Days  and  requested  an  opportunity 
to  discuss  the  concerns  and  complaints  of  the  United  States.^*  With  respect  to 
his  concerns  about  pre-filing  negotiations,  I  pointed  out  that  my  office  was  not 
trying  to  obtain  a  settlement  of  the  suit  betvv-een  the  Plaintiffs  and  the  state,  but 
was  attempting  to  negotiate  and  perhaps  settle  the  concerns  of  the  United 
States  with  respect  to  the  state  Defendants.  RefeiTing  to  the  provisions  of  S.  1393 
which  required  pre-intervention  notification  and  which  I  understood  to  state 
the  policy  of  the  Department  of  Justice,  I  requested  notice  of  the  facts  on  which 
the  Justice  Department  based  its  complaint  concerning  conditions  at  the  insti- 
tution and  the  proposed  solution  to  those  conditions.  In  short.  I  simply  took 
the  position  that,  if  only  as  a  matter  of  courtesy,  the  state  was  entitled  to  know 
the  basis  of  the  United  States'  complaints. 

Mr.  Days  has  never  answered  my  letter. 

On  November  29,  1978,  tlie  United  States  District  Court  granted  the  United 
States'  requested  intervention.^"  Since  the  date  of  the  United  States'  intervention. 
the  Defendants  have  been  subjected  to  extensive  discovery  by  the  Plaintiffs  and 
by  the  United  States  as  a  Plaintiff-Intervenor.^^ 

During  the  same  period  of  time  that  the  United  States  was  seeking  interven- 
tion in  this  case,  important  developments  occurred  in  the  Slate  of  New  Hamp- 
shire. In  November  of  1978,  the  Honorable  Hugh  .T.  Gallen  was  elected  Governor 
of  the  state  and  became  the  primary  Defendant  in  the  lawsuit.  Prior  to  his 
election,  Governor  Gallen  made  the  issue  of  services  provided  at  Laconia  State 


M  The  Assistant  Attorney  General  in  my  office  responsible  for  this  litigation  has  since 
been  told  that  the  FBI  report  will  be  produced,  but  that  no  date  for  production  can  be 
given.  It  is  perhaps  Interesting  to  note  that  if  the  report  was  prepared  in  preparation  for 
litigation,  the  United  States  had  planned  to  bring  suit  as  early  as  January,  prior  to  the 
Plaintiffs'  suit.  If  this  is  so,  one  must  ask  why  the  allegations  in  the  complaint  were  not 
discussed  with  my  office  when  we  requested  an  opportunity  to  discuss  the  concerns  of  the 
United  States. 

"  A  copy  of  my  letter  to  Mr.  Days  is  attached  to  this  testimony. 

13  Copy  "of  Mr.  Days'  response  is  attached  to  this  testimony. 

13  Copy  of  my  letter  of  October  24.  1978  is  attached  to  this  testimony. 

2«  Although  the  Court  agreed  with  the  Defendants'  contention  that  the  United  States 
needed  specific  statutory  authority  to  intervene  in  the  litigation,  it  concluded  that  such 
specific  authority  was  found  in  Rule  24(b)  of  the  Federal  Rules  of  Civil  Procedure,  which 
section  allows  governmental  officers  to  intervene  in  an  action  whenever  a  party  to  the 
action  relies  as  part  of  it'=!  claim  or  defense  upon  any  statute  of  executive  order  administered 
by  a  federal  or  state  governmental  official  or  agency.  The  Court  therefore  allowed  the 
United  States  to  intervene  on  that  basis  ;  however,  it  also  allowed  the  United  States  to 
intervene  to  assert  the  constitutional  rights  of  the  residents  of  the  School.  In  December 
of  1978,  my  office  requested  a  rehearing  on  the  Court's  order  of  intervention  asking  that 
the  government's  participation  be  limited  to  the  interest  of  the  United  States  in  the 
enforcement  of  various  statutes  and  regulations.  Our  motion  for  rehearing  is  still  pending 
before  the  Court. 

21  The  United  States  has  had  four  expert  witnesses  tour  the  Laconia  State  School  and 
has  been  given  an  opportunity  to  engage  in  extensive  discussions  with  the  staff  of  the 
School.  It  is  perhaps  interesting  to  note  that  during  each  occasion  on  which  expert 
witnesses  have  visited  the  institution,  at  least  one  of  those  experts  have  been  accompanied 
solely  by  counsel  for  the  Plaintiffs  rather  than  counsel  for  the  United  States.  This  perhaps 
demonstrates  the  extent  to  which  the  resources  of  the  United  States  are  available  only  to 
one  side  in  the  proceeding. 
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School  a  major  focus  of  his  campai.^.  Since  the  time  of  his  election,  tbe  Governor 
MS  taken  dramatic  steps  to  improve  conditions  at  ^^^  mstjtutjon  as  j^^^^^^ 

budSt  for  t\?Lvelopme^^^^^^^  disabled.  The  Governor's  proposed  budget  calls 
S  The  expendflure  of  some  $8,000,000  in  the  --tjuennrum  appr^^^^^^^^ 
<R4  000  000  of  which  will  be  spent  on  the  School  and  $4,000,000  ot  ^^  tiicn  win  oe 
Sed  trimprove  communitv  services.  It  is  anticipated  that  these  expenditures 
wil  ensire  that  within  the  next  two  years  every  individual  residing  at  the 
rnstitSn  willhaTe  an  individual  habilitation  plan  and  be  receiving  services 
raccordan^e  wSh  ICF/MR  standards.  In  addition,  the  Governor  s  proposed 
bud-et  IntrcipaTes  that  100  residents  will  be  deinstitutionalized  withm  the  next 

twotearfStS,  based  on  experience  of  those  "^^ly ^^^^f  "^Jf^f  Sa^ 
of  aflditional  sums  for  community  services,  many,  if  not  all,  of  the  remaimng 
rps;idents  at  the  School  will  he  deinstitutionalized.  ^      -4.    <.    i,„„^ 

Shortlv  afte?  Governor  Gallen  took  office,  he  requested  an  opportunity  to  have 
his  Executive  AssMant  for  Policy  Development  and  his  legal  counsel  meet  with 
the  attorneys  for  the  Plaintiffs  and  for  the  United  States.  The  meeting  between 
tSosf  parties  and  representatives  of  my  office  was  held  on  January  23,  19.9  At 
that  meeting  the  state  repre-sentatives  outlined  the  Governor's  proposed  plans 
and  suggestid  that  the  litigation  be  stayed  for  short  period  of  time  so  that  the 
parties  mi?htv^^ork  together^  develop  a  plan  for  improvement  of  services  during 
fL  c™flegllativ^^^^^  Although  the  Justice  Department  attorney  respon- 

.^bir/or  fte  litigatYon  and  the  United  States  Attorney  agreed  to  listen  to  wliat- 
l^r  proposals  were  suggested,  they  stated  that  they  ^^^llThe'sSe  whTrSief 
of  discovery  or  of  litigation,  nor  were  they  prepared  to  tell  the  state  what  relier 

'''shr"he''da?rS"which  the  United  States  sought  an  intervention  on  the  case 
mv  office  has  consistently  requested  that  the  United  States  inform  us  vvhat  relief 
JbPv  w^ll  be  seekin-  in  the  Vase.  The  United  States  has  not  yet  indicated  the 
naturroft^iatlel^^e^  Indeed,  nt  subsequent  meetings  between  myself  and  the 
Governor's  legal  counsel,  mv  office  has  been  informed  by  counsel  for  the  United 
sStes  thlt  the  United  States  will  not  be  able  to  tell  the  Defendants  what 
frS>rove-eLs  ft  wi'shes  to  see  made  in  the  institution  -to^ecify  its  concerns 
about  conditions  at  the   School  or  in  the  community  until  it  has  conducted 

"^'Further  evidence  of  the  inability  the  United  States  to  specify  the  factual  bases 
for  its  intervention  is  found  in  answers  to  interrogatories  propounded  by  the 
defendants  and  answered  in  January  of  this  year.  In  its  answers  ^on^inter^ 
ro-atories   the  United  States  indicated  that  with  respect  to  the  allegations  m 
ulcSaint   of   ''widespread   and   systematic  deprivations"   of  constitutional 
ri'htsTvTdenced  by  18  U.S.C.  241  and  242."  it  had  not  alleged  a  violation  of 
Sther  of  Ihose  crimfnal  statutes.  As  for  the  '•siibstantive  deprivations'  of  consti- 
tutional rights  alleged  to  be  occurring  at  the  School,  the  Lnited  States  said  that 
-  dSvefy  will  bf  in  process  shortly,  and  more  detailed  information  concerning 
these  deprivations  will  be  available  to  Defendants  as  ^^  becomes^  known  ^^^^^^^^ 
United  States."  Even  more  pertinent  in  tliis  regard  is  the  fact  that  the  Lnitea 
ItatS  answered  interrogatories  requesting  information  on  -:„^^«ti|a^^ 
ducted  by  the  United  States  into  services  provided  by  the  Defendants  or  tbe 
Sta  e  of  New  Hampshire  to  developmentally  disabled  persons  by  stating  that  it 
^•arnot  aw^re  of  any  such  investigations  with  the  exception  of  two  routine 
luditTnvesrigations  and  the  FBI  investigation  to  which  I  have  referred  to  above_ 
I  beHeve  it  to  be  apparent  from  the  inability  to  specify  the  nature  of  the  rehef 
it  is  seeking  and  from  its  inability  or  unwillingness  to  discuss  specific  concerns 
in  any  detail  that  the  United  States  could  not  possibly  have  complied  with  the 
fre  in^tervention  notification  requirements  of  S.  1893.  In  /^ark  contrast  to  the 
.cautious  approach  to  litigation  which  the  Department  of  Justice  assured  th  s 
Smnlttee'^it  would  pursue,  the  Ignited  States  sought  to  ^'^''J^Y^^^Jl.l'l''  '^^ 
without  any  advance  notice  and  without  any  attempt  to  provide  the  state  with 
liistance   In  view  of  these  facts,  I  submit  that  it  is  f^^-lf-^-l^o  face   imita- 
tions on  the  discretion  of  the  Department  of  Justice  to  mitiate  or  enter  suits 

■^^^n'^'itVreport^^on  S.  1393,  the  Senate  Judiciary  Committee  stated  as  follows : 

ihe   committee   does   not  intend   that   the   Attorney    General    «ban   initiate 

litigation  against  a   State  or  local  government   which  is  fully  a\^are  of  the 
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challeng-ed  conditions  or  praftioes  in  its  institutions,  concedes  their  unconsti-- 
tntionality.  and  is  presently  engaged  in  active  remedial  measures  which  elimi- 
nate the  need  for  litigation  by  the  Attorney  General.  S.  Rep.  No.  95-10."0 
at  29. 

While  the  State  of  New  Hampshire  is  not,  at  this  time,  willing  to  stipulate 
that   the    conditions    at    Laconia    State    School    are    unconstitutional,    the    De- 
fendants have  been   willing  to  admit  to  violations  of  law  and  are  presently 
engaged  in  attempts  to  obtain  legislative  approval  of  a  budget  which  will  sup- 
port a  plan  to  improve  conditions  at  the  institution  and  the  community.   In 
spite  of  those  efforts,  the  State  of  New  Hampshire  has  never  been  given  any 
notice  of  any  technical  or  financial  assistance  which  might  be  available  to  the- 
state  to  resolve  problems  at  Laconia  State  School.  In  the  meantime,  while  this- 
litigation  progresses,  the  staff  of  Laconia  State  School  has  spent  more  than 
2.000  hours  in  the  past  year  on  matters  directly  related  to  this  lawsuit  at  the- 
expen.se  of  providing  services  to  residents  at  the  School.  Federal  Experts  who- 
might   otherwise   be  of  assistance   to   the    School   have  instead   been   used   to 
gather  facts  for  the  purpose  of  litigating  against  the  State.  In  summary,  al- 
though the  participation  of  the  United   States  has  not  necessarily  prevented 
settlement  in  this  case,  it  has  done  nothing  to  enhance  those  prospects  and/or- 
the  prospects  to  improve  services  provided  to  residents  of  the  School. 

I  would  like  to  add  one  final  observation  about  intervention  in  litigation- 
against  the  states.  I  believe  it  is  also  necessary  to  view  federal  action  in  this 
area  in  conjunction  with  the  Civil  Rights  Attorneys"  Fees  Awards  Act  of  1!>76.  42 
U.S.C.  §  1988.  Our  experience  with  that  Act  has  been  that  it  is  a  deterrent  to  settle- 
ment of  lawsuits  since  plaintiffs'  artorneys  realize  that  by  continuing  to  litigate,, 
they  may  gain  a  substantial  lump  sum  payment  from  the  state.  Under  that  Act, 
there  is  little  incentive  on  the  part  of  plaintiffs  to  sign  a  consent  decree  even 
where  the  defendants  are  willing  to  do  so  since  by  continuing  to  litigate  after 
a  defendant  indicates  a  desire  to  settle  or  admits  liability,  the  plaintiffs  may 
ensure  a  larger  recovery  of  attorneys'  fees. 

This  Committee  stated  in  this  ReiJort  on  S.  1393  that  federal  intervention 
may  have  the  effect  of  forcing  defendants  "who  would  otherwise  engage  in 
dilatory  tactics  in  an  effort  to  stall  resolution  of  a  case  until  plaintiffs'  re- 
sources are  exhausted."  to  seek  settlement.  S.  Rep.  95-1056,  at  21.  I  believe  there 
are  two  sides  to  that  coin;  where  states  wish  to  obrain  a  settlement  of  litiga- 
tion and  the  plaintiffs  are  not  willing  to  negotiate,  partially  becau.se  of  the 
possibility  of  attorneys'  fees,  the  intervention  of  the  United  States  only  serves 
to  exacerbate  the  problems  by  encouraging  plaintiffs  already  unwilling  to  settle 
to  continue  to  litigate  knowing  that  the  massive  resources  of  the  United  States 
are  available  to  assist  in  that  litigation  and  to  increase  atorney.s'  fees.  In  short, 
the  resources  of  the  United  States  can  be  used  to  block  settlement  of  the  litiga- 
tion and  to  increase  attorneys'  fees  for  plaintiffs. 

As  is.  I  believe,  evident  from  the  above,  S.  10  in  its  present  form  raises  more 
questions  and  causes  more  problems  than  it  re.solves.  Arming  the  Justice  De- 
l)artment  with  the  authorization  contemplated  by  this  bill,  in  light  of  the  dem- 
onstrated practices  of  that  department,  can  only  result  in  lengthier  and  more 
counterproductive  litigation. 

^  It  is  clear  that  more  study  must  be  given  to  this  bill,  perhaps  following  the 
NAAG  proposal.  At  the  very  least,  I  would  ask  that  strong  consideration  be 
given  to  the  amendments  suggested  herein  in  order  to  make  the  Justice  Depart- 
ment's actions  more  accountable  and  predictable." 

I  would  urge  this  committee  to  rememl)er  that  essentially  what  we  are  talking 
about  here  is  the  improvement  of  conditions  of  those  fortunate  members  of 
our  society.  I  submit  that  the  litigation  model  proposed  by  the  Justice  Depart- 
ment in  S.  10  is  not  the  most  eft'ective  way  and  certainly  "not  the  most  etficient 
way  to  deliver  the.^e  changes  in  as  expeditious  fashion  as  possible.  I  thank  the- 
committee  for  the  opportunity  to  share  this  testimony  with  you  today. 

PROPOSED    AMENDMENTS    TO    S.    10 

1.  Strike  Sections  2  and  3  and  insert  the  following : 

Sec.  2.  Whenever  an  action  has  been  commenced  in  any  court  of  the  United' 
States  seeking  relief  from  conditions  which  deprive  jiersons  residing  in  institu- 
tions of  any  rights,  privileges,  or  immimitise  secured  or  protested  by  the  Con- 
stitution or  laws  of  the  United  States  causing  them  to  suffer  grievous  harm  and 

22  Attached  as  an  appendix  to  this  testimony  are  some  suggested  amendments  to  S.  10.. 
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the  \ttorney  General  has  reasonable  cause  to  believe  that  such  deprivation: 
exists  that'sucli  deprivation  results  from  the  subjecting  of  such  persons  to- 
e-regious  or  flagrant  conditions  (conditions  which  are  willful  and  wanton  or 
conditions  of  gross  neglect)  and  that  such  deprivation  is  pursuant  to  a  pattern 
or  practice  of  resistance  to  the  full  enjoyment  of  such  rights,  privileges  or 
immunities,  the  Attornev  General  for  or  in  the  name  of  the  United  States  may 
intervene  in  such  action  upon  timely  application  in  accordance  with  the  Federal 
Rules  of  Civil  Procedure.  In  such  case,  the  United  States  shall  be  entitled  to. 
the  same  relief  as  if  it  had  instituted  the  action.  ,       „      .       ^ 

Sec    3(a)     At  the  time  of  the  commencement  of  an  action  under  Section  1 
or  the  intervention  in  an  action  under  Section  2,  the  Attorney  General  shall 

certify  to  the  court :  .^    ,  .  .^.       ^,     ^ 

(1)  That  at  least  six  months  previously  he  has  notified  m  writing  the  Gover- 
nor or  Ghief  executive  officer  and  attorney  general  or  chief  legal  officer  of  the 
appropriate  state  or  political  subdivision  and  the  director  of  the  institution  of: 
(\)  the  alleged  conditions  which  deprive  rights,  privileges,  or  immunities  se- 
cured or  protected  by  the  Constitution  or  laws  of  the  United  States;  (B)  the 
supporting  facts  giving  rise  to  the  alleged  conditions,  including  the  dates  or  time 
period  during  which  such  conditions  are  alleged  to  have  existed;  (C)  the 
measures  which  he  believes  may  remedy  the  alleged  conditions;  (D)  all  finan- 
cial technical,  or  other  assistance  which  is  available  from  the  United  State.s 
to  assist  in  the  correction  of  such  conditions:  (E)  all  violations  of  federal 
statutes  or  regulations  pursuant  to  which  the  institution  receives  federal  funds 
and/or  pursuant  to  which  the  state  receives  funds  on  behalf  of  persons  m  the 
institution,  and  the  supporting  facts  giving  rise  to  those  violations. 

{">)  That  he  or  his  designee  has  made  a  rea.sonable  effort  to  consult  witn 
the  Governor  or  chief  exec-utive  officer  and  attorney  general  or  chief  legal  officer 
of  the  appropriate  state  or  political  subdivision  and  the  director  of  the  institu- 
tion or  their  designees,  regarding  financial,  technical,  or  other  assistance  which 
may  be  available  from  the  United  States  to  assist  in  the  correction  of  such 

"^"^'"s)  ^That  he  has  endeavored  to  eliminate  the  alleged  conditions  and  pattern 
or  practice  of  resistance  by  informal  methods.  .  ,     ,  , ,.. 

(4)  The  he  is  satisfied  that  the  appropriate  officials  have  had  a  reasonnlile 
time  following  the  notification,  consultation  and  assistance  herein  required  to 
take  appropriate  action  to  correct  such  conditions,  taking  in  consideration  the 
time  required  to  remodel  or  make  necessary  changes  in  physical  facilities  or 
relocate  residents,  reasonable  legal  or  procedural  requirements,  and  any  other 
extenuating  circumstances  involved  in  correcting  such  conditions. 

(5)  In  the  event  that  such  institution  receives  monies  pursuant  to  a  tederai 
spending  statute  or  that  the  state  receives  funds  on  behalf  of  such  persons, 
that  the  state  is  in  substantial  violation  of  the  statute  or  applicable  regula- 
tions promulgated  thereunder,  that  a  compliance  action  has  been  commencea 
or  that  such  an  action  is  inappropriate,  that  he  has  consulted  with  the  tedeial 
administrative  officers  responsible  for  implementing  the  statutes  and  regulations 
concerning  such  violations,  and  that  the  federal  policy  as  evidenced  by  the  regu- 
]ati(ms  and  directives  of  such  officers  is  fully  consistent  with  the  relief  sought 
bv  the  Attorney  General  in  the  litigation.  ,,..-,  c<.  ^      •       -p  rrr.,.ornT 

■  (6)  That  he  believes  that  such  an  action  by  the  I  nited  States  is  of  general 
public  importance  and  will  materially  further  the  vindication  of  rights,  privi- 
leges, or  immunities  secured  or  protected  by  the  Constitution  or  laws  of  the 

(b)  The  Attorney  General  shall  specify  in  such  certificate  the  facts  and  rea- 
sons supporting  the  conclusion  reached  pursuant  to  subsection  (a). 

(c)  Any  certification  made  by  the  Attorney  General  pursuant  to  this  section 
shall  be  signed  personally  by  him.  ^  ,i      ^ . 

2   Renumber  Section  4  as  Section  5  and  insert  a  new  Section  4  as  follows . 

Sec  4  If  any  state  is  dissatisfied  with  the  action  of  the  Attorney  General  pur- 
suant to  Sections  1.  2  or  3  of  this  Act,  such  state  may  challenge  such  action  by- 
tiling  an  objection  with  the  court  within  30  days  after  the  filing  of  a  complaint 
and  certification.  Upon  the  filing  of  such  objection,  the  court  shall  review  the 
action  of  the  Attorney  General.  If  the  court  finds  that  the  Attorney  General 
has  not  complied  with  the  standards  set  forth  in  Sections  1,  2  and  6  of  this 
Act.  the  court  shall  dismiss  the  complaint. 

3.  Renumber  Sections  5,  6,  7  and  8  as  6,  7,  8  and  9  respectively. 
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Exhibit  A 

U.S.  Department  of  Justice, 
Washington,  B.C.,  August  25, 1978. 
Re  Garrity  v.  Thomson,  C.A.  No.  78-116. 

Thomas  D.  Rath,  Esq., 
Attorney  General,  State  of  New  Hampshire, 
State  House  Annex,  Concord,  N.H. 

Dear  Mr.  Rath  :  I  am  writing  to  advise  you  that  the  United  States  will  shortly 
file  a  Motion  for  Leave  to  File  a  Complaint  in  Intervention  in  the  above  cap- 
tioned case. 

We  hope  that  our  participation  will  assist  the  parties  and  the  court  in  resolv- 
ing the  issues  raised  by  this  litigation. 
Sincerely, 

Drew  S.  Days,  III, 
Assistant  Attorney  General, 

Civil  Rights  Division. 

Exhibit  B 

September  22,  1978. 

He:  Garrity  v.  Thomson,  U.S.  District  Court  for  the  District  of  New  Hamp- 
shire— Civil  Action  No.  78-116. 

Drew  S.  Days,  III,  Esquire, 

Assistant  Attorney  General,  Civil  Rights  Division,  U.S.  Department  of  Justice, 

Washington,  D.C. 

Dear  Mr.  Days  :  On  August  30,  1978,  one  day  after  the  filing  of  your  Motion 
for  Leave  to  File  Complaint  in  Intervention  in  the  above  referenced  matter,  I 
received  your  letter  of  August  2.5,  1978,  which  letter  advised  us  of  your  intention 
to  file  said  Motion.  Please  accept  my  apologies  for  the  delay  in  responding  to 
your  letter.  The  delay  was  occasioned  by  the  need  to  give  your  Motion,  Memoran- 
dum and  Complaint  a  careful  review.  That  review  has  now  been  completed  and 
I  must  inform  you  that  I  feel  compelled  to  oppose  your  attempt  at  intervention 
of  this  time.  Our  objections  to  your  Motion  will  be  filed  today :  however,  I  would 
like  to  propose  a  method  of  dealing  with  your  Motion  that  may  avoid  protracted 
hearings  on  that  Motion. 

Your  letter  states  that  the  purpose  of  your  proposed  participation  as  a  party 
plaintiff  in  this  action  is  to  "assist  the  parties  and  the  Court  in  resolving  the 
issues  raised  by  the  litigation."  I  am  pleased  that  the  Department  of  Justice  is 
willing  to  assist  in  our  efforts  to  mediate  a  settlement  to  this  lawsuit  which 
will  improve  the  care  of  retarded  persons  in  New  Hampshire  and  is  fair  to  all 
of  the  citizens  of  New  Hampshire ;  however,  I  do  not  believe  that  negotiations 
can  best  be  carried  out  in  the  context  of  litigation.  It  is  my  view,  and  a  view 
which  I  am  sure  you  will  share,  that  litigation  hardens  positions  and  makes 
settlement  more  difficult.  Frankly,  I  must  disagree  that  it  is  necessary  for  the 
Department  of  Justice  to  bring  .suit  against  the  State  of  New  Hampshire  before 
making  any  effort  whatsoever  to  inform  us  of  your  specific  intentions  about 
Laconia  State  School,  to  suggest  remedies  for  alleged  violations  of  the  law, 
state  and  federal,  or  to  attempt  to  reach  an  out-of-court  resolution  of  those  vio- 
lations. I  do  not  believe  that  your  participation  in  assisting  the  parties  and  the 
Court  requires  that  you  assume  the  role  of  a  party  plaintiff.  I  would  think  that 
you  could  provide  us  with  your  assistance  and  expertise  without  choosing  sides 
in  this  litigation. 

Because  of  my  concern  over  the  effect  that  litigation  has  on  the  parties,  I 
have  consistently  urged  parties  contemplating  litigation  against  the  State  to 
enter  into  discussions  with  this  office  prior  to  filing  suit.  I  have  follon-ed  that 
policy  in  this  case,  both  with  the  New  Hampshire  Association  for  Retarded 
Citizens  and  with  the  United  States  Attorney  for  the  District  of  New  Hampshire. 
Alore  specifically.  I  have  urged  Mr.  Shaheen  to  pas.s  on  any  evidence  of  criminal 
conduct  at  Laconia  State  School  to  this  office,  which  has  criminal  jurisdiction 
throughout  the  State,  In  certain  instances,  this  has  been  done. 

Based  on  your  tes^^imony  before  the  Senate  Judiciary  Committee  on  S.  I.'^n3. 
the  so-called  "Institutions  Bill,"  and  on  the  remarks  of  Attorney  General  Bell 
before  the  nationnl  mfeting  of  the  National  Association  of  Attorneys  General  in 
Indianapolis  in  1977,  I  was  of  the  opinion  that  the  Justice  Department  would  not 
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institute  litigation  against  states,  or  intervene  in  such  litigation  without  first 
making  every  effort  to  settle  the  case.  It  is  my  understanding  that  the  amend- 
ments which  you  proposed  to  S.  1393  were  designed  to  reflect  the  Department's 
policy  in  this  regard  by  assuring  that,  before  suit  was  brought  or  the  Depart- 
ment of  Justice  sought  to  intervene,  all  attempts  at  a  negotiated  settlement 
would  be  exhausted.  . ,  ,. 

I  do  not  understand  why  you  have  not  chosen  to  apply  your  guidehnes  and/or 
policy  for  htigation  in  the  instant  case.  Indeed,  without  the  benefit  of  any  de- 
tailed delineation  of  the  specific  relief  you  seek,  it  is  difficult  to  even  respond  to 
your  proposed  intervention.  I  would  simply  reiterate  that  while  we  welcome  any 
assistance  that  the  federal  government  might  wish  or  be  able  to  provide  in  settling 
this  case,  I  believe  that  we  are  entitled  to  the  courtesy  of  meeting  with  you 
prior  to  being  forced  into  the  position  of  a  defendant  in  a  federal  court  action 
with  the  United  States  as  a  plaintiff,  a  situation  which  you  have  recognized  to  be 
radically  different  than  a  private  suit.  I  would  therefore  urge  that  you  with- 
draw your  Motion  for  Leave  to  Intervene,  at  least  until  such  time  as  we  have 
been  alile  to  sit  down  to  discuss  the  alleged  violations  set  forth  in  your  Com- 
plaint and  vour  proposed  solutions.  Such  a  proposal  is,  I  believe,  a  reasonable 
one,  particiilarly  given  the  sensitive  nature  of  federal  suits  against  states.  In 
making  this  request,  I  believe  that  I  am  asking  on  behalf  of  my  clients  only  tor 
what  is  mandated  as  a  matter  of  common  practice  and  by  your  own  policies. 
In  the  absence  of  such  an  agreement,  I  have  no  choice  but  to  oppose  your  inter- 
vention, thereby  diverting  the  efforts  of  all  concerned  from  the  real  task  at 
hand :  the  improvement  of  services  for  the  mentally  retarded. 

I  will  look  forward  to  your  response,  and  I  can  assure  you  that  I  and  the 

members  of  my  staff  stand  willing  to  meet  with  you  to  discuss  this  request  or 

any  other  matter  pertaining  to  Laconia  State  School. 

Sincerely,  _ 

Thomas  D.  Rath,  Attorney  General. 


U.S.  Depaetment  of  Justice, 
Washington,  D.C.,  October  10, 1978. 

Re.  Garrityv.  Thomson,  C.A.  No.  78-116  (D.N.H.). 

Thomas  D.  Rath,  Esquire, 

Attorney  General,  l^taie  of  'New  Hampshire, 

State  House  Annex,  Concord,  N.H. 

Dear  Me.  Rath  :  Thank  you  for  your  letter  of  September  22,  1978,  pertaining 
to  the  proposed  intervention  of  the  United  States  in  the  above-referenced  matter. 
I  appreciate  your  interest  in  the  possibility  of  an  out-of-court  resolution  of  the 
issues  raised  by  the  case.  Mr.  Shaheeu  and  the  members  of  my  staff  are  most 
willing  to  consider  any  suggestions  which  you  may  have  concerning  ways  in 
which  services  to  Laconia's  residents  might  be  improved.  We.  too,  recognize  the 
disadvantages  of  protracted  litigation,  and  our  request  for  intervention  should 
certainly  not  be  taken  as  indicative  of  an  unwillingness  on  our  part  to  negotiate 
a  settlement  without  the  necessity  of  trial. 

We  remain  committed,  however,  to  our  earlier  decision  to  seek  intervention 
in  this  case.  We  continue  to  believe  that  our  presence  as  a  party  is  warranted  m 
view  of  the  substantial  federal,  interests  that  are  at  stake.  We  do  not,  moreover, 
see  how  our  presence  as  a  party  will  pose  any  obstacle  to  the  success  of  the  nego- 
tiations that  you  propose.  /«  •  , 

I  should  add  that  the  question  of  pre-filing  negotiation  with  state  officials,  a 
matter  raised  by  your  letter,  has  been  discussed  in  the  context  of  fihngs  by  the 
United  States  as  "sole  plaintiff.  Here,  by  contract,  a  suit  had  already  been  ini- 
tiated by  private  plaintiffs.  Under  the  particular  circumstances  of  this  case,  it 
was  determined  that  it  would  be  most  appropriate  for  the  United  States  to  seek 
formal  status  in  the  matter  prior  to  becoming  involved  in  settlement  negotiations. 

Again,  I  welcome  your  suggestion  that  the  matter  be  amicably  resolved,  and 

I  look  forward  to  a  cooperative  relationship  with  you  in  the  event  that  the 

United  States  is  i)ermitted  to  join  the  case. 

Sincerely,  ^    ^  _^_ 

Drew  S.  Days,  TIT. 

Assistant  Attorney  General, 

Civil  Rights  Division. 
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Exhibit  A 

The  State  of  New  Hamp.shire, 

The  Attorney  General. 
Concord,  N.H.,  October  24,  i97S. 

He  Civ.  Act.  No.  78-116  (D.N.H.)  GarriUj  v.  Thomson. 
Prew  S.  Days,  III,  Esquire. 

AsKistant  Attorney  General,  Civil  Rights  Division, 
U.S.  Department  of  Justice,  Washington,  D.C. 

Dear  Mr.  Days  :  Thank  yon  for  yonr  letter  of  October  10.  1978  which  letter  set 
forth  your  thoughts  in  response  to  my  letter  of  Septembmer  22.  1978.  By  the  time 
I  received  your  letter,  your  Motion  for  Leave  to  Intervene  and  our  Objections 
thereto  were  under  consideration  by  the  United  States  District  Court.  As  a  result, 
my  request  that  we  discuss  this  matter  prior  to  your  attempted  intervention 
had  become  moot.  In  spite  of  that  development.  I  believe  it  appropriate,  and 
perhaps  helpful,  to  respond  to  certain  points  in  your  letter. 

Your  letter  points  out  that  "the  question  of  pre-filing  negotiation  with  stale 
•officials  .  .  .  has  been  discussed  in  the  context  of  filings  by  the  United  States  as 
sole  plaintiff."  You  state  that  since  you  have  not  initiated  this  suit  but  have 
sought  to  intervene,  it  was  appropriate  for  the  United  States  to  "seek  formal 
rstatus  in  the  matter  prior  to  becoming  involved  in  settlement  negotiations." 

I  might  agree  with  these  statements  if  our  letter  had  discussed  negotiation  of 
a  settlement  of  the  pending  lawsuit,  but  our  letter  was  not  intended  to  address 
that  issue.  Since  it  apparently  created  some  confu.sion  on  your  part,  let  me  restate 
•our  position. 

The  legislation  pending  in  Congress  at  the  time  of  our  letter  provided  that  the 
United  States  would  be  permitted  to  intervene  in  litigation  concerning  state  insti- 
tutions only  after  the  Attorney  General  of  the  United  States  certified  at  the  time 
•of  intervention  that : 

( 1 )  The  case  was  of  "general  public  importance". 

(2)  He  had  notified  the  Governor  and  Attorney  General  of  the  state  or  political 
subdivision  and  the  director  of  the  institution  of  (a)  the  alleged  conditions  which 
deprive  rights,  privileges,  or  immunities  secured  or  protected  by  the  Constitution 
or  laws  of  the  United  States;  (b)  the  supporting  facts  giving  rise  to  the  alleged 
-conditions,  including  the  dates  or  time  period  during  which  the  alleged  conditions 
existed  ;  (c)  the  measures  which  he  believes  may  remedy  the  alleged  conditions ; 
■and 

(3)  That  he  is  satisfied  that  the  appropriate  state  officials  had  had  a  "reason- 
able time  to  take  appropriate  action  to  correct  such  conditions."  taking  into 
consideration  state  law,  the  conditions  of  the  facilities,  and  other  "extenuating 
circumstances."  It  is  my  understanding  from  your  own  personal  testimony  before 
the  Senate  on  this  legislation  that  this  notice  provision  reflected  the  Justice 
Department's  policies  and  that  this  provision  was  added  to  the  legislation  on 
the  basis  of  your  suggestion  and  for  the  purpose  of  eliminating  unnecessary  con- 
flicts between  the  states  and  the  federal  government. 

I  agree  that  negotiation  of  a  settlement  of  this  lawsuit  would  not  be  appropriate 
until  your  formal  status  as  a  party  is  resolved  ;  however,  the  issue  raised  by  your 
motion  and  in  our  letter  to  you  was  not  the  negotiation  of  a  settlement  of  this 
lawsuit,  but  pre-interveution  notice  of  the  conditions  you  had  indentified  at  La- 
conia  State  School  and  of  the  measures  you  believed  would  remedy  any  alleged 
A'iolations.  It  was,  and  is,  my  belief  that  the  Defendants  were  entitled,  at  least 
as  a  matter  of  courtesy,  if  not  as  a  matter  of  Justice  Department  policy,  to  a 
specific  delineation  of  the  problems  at  the  School  which  you  believed  affected 
your  interests  in  such  a  way  as  to  require  you  to  attempt  to  intervene  in  this 
litigation.  Notice  of  those  facts  and  proposed  solutions  might  have  permitted 
discussion  or  negotiation  of  those  concerns  and  an  opportunity  to  remedy  them 
prior  to  the  United  States  intervention,  assuming  any  such  intervention  is  al- 
lowed. Since  the  purpose  of  your  intervention  is  to  protect  some  alleged  interests 
of  the  United  States  which  you  assert  cannot  be  adequately  protected  by  the 
Plaintiffs  in  this  lawsuit,  there  is,  in  my  opinion,  no  need  for  you  to  be  a  formal 
party  prior  to  a  discussion  of  those  issues. 

You  also  state  in  your  letter  that  your  staff  and  Mr.  Shaheen  "are  most  willing 
to  consider  any  suggestions"  our  office  "may  have  concerning  ways  m  which 
.services  to  Laconia's  residents  may  be  improved."  I  mlust  say  that  I  am  puzzled 
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by  this  statement  siren  the  fact  that  we  have  consistently  told  Mr.  Sbaheen  and 
his  staff  of  onr  willingness  to  meet  with  them  to  discuss  any  matter,  and  have 
also  given  your  office  a  similar  invitation.  Your  apparent  unwillingness  to  specify 
your  own  concerns  about  Laconia  State  School  makes  it  nearly  impossible  to 
meet  to  discuss  vour  problems.  You  must  remember  that  the  Defendants  m  this 
case  not  the  TTnited  States,  are  responsible  for  the  care  of  the  residents  at 
Xaconia  State  School.  It  seems  logical  that  if  you  have  concerns  about  the  care 
of  those  residents  that  vou  should  initially  voice  those  concerns  to  us.  After  all, 
vou  are  seeking  to  litigate  against  the  Defendants :  you  should  be  able  to  specify 
Vour  concerns  without  first  obtaining  our  suggestions.  Nevertheless,  as  I  have 
•Tepeatedlv  stated.  I  stand  willing  to  meet  with  you  or  the  United  States  Attorne.y  s 
Office  at  any  time  to  discuss  your  concerns  about  the  School,  and,  withm  hmits 
(given  that  you  will  be  litigating  against  the  Defendants  if /oiir  motion  is 
allowed),  to  tell  you  the  Defendants'  positions  and  concerns  an  dto  discuss  their 

'^'"Tc^ronirrepeat  that  if  you  genuinely  wish  to  attempt  an  anncable  '•esolution 
of  vour  concerns,  vou  have  the  ability  to  initiate  that  process.  You  need  only  to 

ask  for  the  opportunity  to  specify  and  explain  your  concerns  to  lis  and  my  staff 
will  meet  with  you  at  any  time.  I  continue  to  believe,  in  spite  of  your  Position, 
that  this  is  the  most  sensible  and  reasonable  way  to  attempt  to  resolve  our 

•jdifferences. 

Sincerely,  Thomas  D.  Rath,  Attorney  General. 


Trepareb   Statement   of   Hon.   Theodore  L.    Sendak,   Attorney  General  of 

THE  State  of  Indiana 

I  would  like  to  thank  the  Committee  for  this  opportunity  to  present  written 
testimonv  in  opposition  to  S-10.  This  testimony  reflects  my  personal  views ;  tne 
views  of'numerous  officials  in  Indiana;  and  my  assessment,  based  upon  my  year 
«s  President  of  the  National  Association  of  Attorneys  General,  of  the  views  or 
the  chief  legal  officials  of  all  the  states.  ^.  ■.    ■  ^^^a 

The  National  Association  of  Attorneys  General  (NAAG),  which  is  composed 
of  the  Attornev  General  from  each  state  plus  the  four  territories  overwhelmingly 
reaffirmed  its  position  in  opposition  to  the  institutions  bills  in  a  resolution  passed 
at  the  Mid-Winter  Meeting  on  December  3,  1978.  (See  copy  attached  )  In  addi- 
tion, several  attorneys  general  from  different  jurisdictions  have  offered  testimony 
before  Congress  on  the  predecessor  bills.  S-1393,  H.R.  2439,  and  H.R.  9^00 

There  are  several  problems  with  these  bills.  First,  they  are  unconstitutional  in 
that  the  Tenth  Amendment  to  the  Constitution  of  the  United  States  rese^^^s  to 
the  states  and  to  the  people  all  power  not  specifically  delegated  to  the  Uni  ed 
States  Obviously,  there  is  no  delegation  of  authority  m  the  Constitution  toi  tne 
Executive  Department  to  sue  on  behalf  of  private  individuals.  „,h^vo 

Second,  the  bills  are  not  needed  since  they  purport  to  provide  relief  wheie 

numerous  remedies  already  exist.  For  example,   Congress  has  provided  in  4^ 

use    §  1983  for  suits  for  an  alleged  "deprivation  of  any  rights   Pi'i^legeh,  or 

immunities  secured  bv  the  Constitution  and  laws"  of  the  Umted  States.  My 

cSS  currently  defending  over  350  suits  under  §  1983^a  ^^J^^tj^itial  number  o 

which  are  class  actions,  i.e.,  actions  brought  by  a  named  party  for  the  benefit  or 

-niem^elves  and  "all  other  similarly  situated"  persons.  Those  suits  involve  all 

a^'^ctfof  iiXidual  rights  including  conditions  in  all  ^^ /he  st^te  coi-rectiona 

institutions,  mental  health  problems,  racial  composition  of  P"^;'li^,,f^\^^''^l,''4\7^ 

tion,  welfare  claims,  personal  injuries,  and  other  areas  ^^.^^^  «J  *  f^Vand  Ivl 

T^rought  pro  se,  i.e.,  by  the  complaining  party  without  aid  of  counsel    and  a^e 

later  taken  over  by  so-called  public  interest  law  groups.  If  ^l^^  J*  pro  ,se   tfie 

Supreme  Court  has  held  that  all  proceedings  must  be  construed  libera   y  in  fav^^ 

of  the  complaining  party,  and  thus,  they  are  not  ^^]\\^J^^-}1^  f^^l^^'^'''''  ^'^^ 

court  rules  or  procedure.  See  Haines  v.  A'erncr   404  U.S.  '^19  ) !•;* -  Votq   when 

An  example  of  the  onus  of  these  cases  arose  in  July  and  August  19  ^'Y/^^^ 
-four  Deputy  Attorneys  General  on  my  staff  tried  an  eighteen  day  la\^suit  m 
federal  distinct  court  in  Indianapolis  concerning  t^ie  conditions  of  confin^^^^^ 
at  the  Indiana  Reformatory.  The  case  started  in  1975  as  a  P^^  ^^^^^^Pj^i^y,^ 
^arlv  1976  Legal  Services  Organization  took  over  the  prosecution.  1  he  Justice 
Department  was  allowed  to  intervene  in  that  case  as  a  "litigating  amicus  curiae. 
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and  it  assisted  the  Legal  Services  Organization  in  litigating  all  aspects  of  im- 
prisonment such  as  food,  health,  recreation,  education,  training,  discipline,  etc. 
My  staff  has  spent  over  2,300  hours  on  that  case,  which  has  yet  to  be  decided  by 
the  Court.  In  requesting  intervention  in  that  case,  the  Justice  Department  listed 
many  prison  suits  in  which  it  had  intervened  as  a  litigating  amicus.  See  copy  of 
"Motion  for  Leave  to  Participate  as  Amicus  Curiae"  and  "Memorandum  of  the 
United  States  in  Support  of  its  Motion  for  Leave  to  Participate  as  Amicus 
Curiae"  in  French  v.  Phend,  IP  75-677-C,  attached  hereto.  NAAG  records  indi- 
cate that  the  Department  of  Justice  has  intervened  in  prison  cases  in  at  least 
twelve  states. 

The  Justice  Department  also  has  been  permitted  to  intervene  as  a  litigating 
amicus  in  cases  involving  the  mentally  retarded  and  mentally  ill,  including 
cases  in  Alabama,  New  Yorli  and  Pennsylvania. 

In  addition  to  the  above,  Indiana  has  provided  a  remedy  for  th?  representa- 
tion of  "developmentally  disabled"  persons  by  the  creation  of  the  Protection 
and  Advocacy  Service  Commission  for  the  Developmentally  Disabled,  a  federally 
funded  state  agency  under  P.L.  94-103,  "The  Developmentally  Disabled  Assist- 
ance and  Bill  of  Rights  Act."  See  Indiana  Code  16-13-19-1  et  scq.  That  agency 
is  charged  with  the  duty,  among  other  things,  to:  provide  legal  and  other  ad- 
vocacy services  throughout  the  state  to  individuals  or  organizations  on  matters 
related  to  the  protection  of  disabled  persons;  [I.C.  16-13-19-5(3)]. 

Additional  remedies  are  also  available,  including:  28  U.S.C.  §  1915,  which 
allows  a  federal  district  court  to  authorize  any  suit  to  be  brought  without  the 
payment  of  fees  and  costs  and  allows  the  judges  to  appoint  counsel  to  represent 
the  complainant ;  I.C.  34-1-1-3.  which  allows  a  state  court  to  appoint  counsel 
to  represent  "a  poor  person"  either  as  a  plaintiff  or  defendant  in  a  lawsuit ;  and 
I.C.  33-1-7-2,  which  makes  it  the  duty  of  the  Public  Defender's  Office  of  the 
State  of  Indiana  to  represent  any  person  in  any  penal  institution  in  the  state 
who  is  without  funds  to  employ  private  counsel.  In  that  regard,  there  is  a  branch 
office  of  the  Public  Defender  at  the  Indiana  State  Prison  with  a  full  time  deputy 
on  duty. 

In  addition  to  these  services,  most  areas  of  Indiana  are  served  by  groups  such 
as  the  Legal  Services  Organization,  Legal  Aid  Society,  Project  Justice  and 
Equality,  American  Civil  Liberties  Union,  etc.,  so  that  free  legal  assistance  is 
readily  available  to  institutionalized  persons. 

A  third  reason  why  these  bills  are  not  needed  is  that  they  will  have  a  sub- 
stantially adverse  effect  on  the  relationship  between  the  federal  and  state  gov- 
ernments. That  relationship  is  getting  more  strained  all  the  time  with  actions 
being  taken  by  Congress  and  by  federal  agencies  such  as  the  FTC  to  regulate 
conduct  traditionally  regulated  by  the  states.  These  bills  will  further  affect 
that  relationship  since  the  states  will  be  called  upon  to  defend  all  lawsuits 
brought  by  the  Justice  Department  against  the  state  agencies  and  officials 
involved. 

In  addition  to  these  problems  regarding  S-10  generally,  there  are  questions 
with  specific  sections  with  the  bill.  Section  2  gives  the  United  States  Attorne.v 
General  far  reaching  authority,  even  extending  to  replacement  of  the  functions 
of  state  legislatures.  The  Attorney  General  is  required  to  give  only  thirty  days 
notice  to  the  Governor  and  state  Attorney  General  listing  the  allegedly  offend- 
ing conditions,  supporting  facts,  and  the  measures  lie  believes  may  remedy 
the  conditions.  The  notice  must  further  provide  that  he  has  made  a  reasonable 
effort  to  consult  with  the  state's  Governor  and  Attorney  General  regarding 
federal  assistance;  that  he  has  endeavored  to  eliminate  the  alleged  conditions 
by  informal  methods ;  that  he  is  satisfied  that  the  officials  have  had  a  reasonable 
time  to  take  approprinte  action  to  correct  such  conditions ;  and  that  he  believes 
an  action  by  the  United  States  is  of  general  public  importance. 

Suppose,  for  example,  that  the  Attorney  General's  staff  tells  him  that  there 
are  constitutional  violations  in  the  Indiana  penal  system,  which  it  did,  and  a 
general  notice — supposedly  containing  "facts" — is  sent  to  the  Governor  and 
the  Attorney  General.  Further  suppose  that  a  member  of  the  Governor's  staff, 
one  of  my  assistants  and  I  fly  to  Washington,  which  we  did,  to  meet  with  the 
head  of  the  Justice  Department's  Civil  Rights  Division  and  members  of  his 
staff;  and  that  during  that  meeting  specific  facts  are  requested  since  they  had 
not  been  supplied  earlier.  When  facts  were  finally  presented,  it  was  discovered 
that  the  Justice  Department  was  working  with  completely  outdated  information. 
Allegedly  offending  facilities  had  been  remodeled  or  totally  replaced. 

Even  though  the  Justice  Department  abandoned  its  desire  to  challenge  Indi- 
ana's entire  penal  system,  it  still  intervened  in  the  French  case  mentioned  above. 


q 


11 


That  case  has  gone  to  trial,  and  corrections  experts  have  disagreed  over  the 
nature  and  extent  of  any  problems.  ^     .^     ^  .  .    ^^  i 

A  state  legislature  must  be  given  sufficient  opportunity  to  react  to  these  al- 
leged problems.  In  Indiana,  the  General  Assembly  meets  for  sixty  days  in  odd 
years  and  thirty  days  in  even  years.  Budgets  are  prepared  during  the  long 
sessions  with  emergency  matters  considered  in  the  short  sessions.  However, 
Indiana  has  a  constitutional  prohibition  against  going  into  debt  Thus  major 
expenditures  cannot  easily  be  undertaken  as  an  "emergency  matter ;  and  these 
functions  concerning  the  proper  allocation  of  state  funds,  programs  to  be  im- 
pSentedTn  state  institutions,  etc.,  are  all  decisions  for  state  legislastures  to 

"^A^nother  financial  aspect  of  theses  bills  is  that  they  would  enable  publicly 
paid  lawyersTom  the  Department  of  Justice  to  bring  or  to  intervene  m  ac  ions 
of  behalf  of  inmates  in  public  institutions  against  public  officials  who  will  be 
defended  by  publicly  paid  lawyers  for  the  state  or  local  governments.  This, 
alon^  with  the  fact  that  the  so-called  public  interest  law  groups  are  tax  sup- 
ported means  that  the  citizens  of  this  country  will  be  paying  all  sides  in  these 
Sutes  S  well  as  the  judges,  and  will  be  paying  to  house,  feed,  and  care  for 
SoS  bringing  the  suit.  The  taxpayers  will  further  be  required  to  pay  for  any 
rneasures  taken  as  a  result  of  these  suits,  on  top  of  the  taxes  they  already  pay 
To  bXmain?afn,  Improve,  and  expand  tl^e  facilities  without  being  mandat^ 
hv  oourts  These  payments  in  1978-79  amount  to  over  $67,400,000.  For  tne  D,bUU 
nnfpteV  and  2  900  parolees  under  the  control  of  the  Department  of  Corrections 
S  approimSy  SsW.OOO  for  the  parolees  and  the  remainder  for  the  5,600 

'"^Tir'n^mutSif  bins  also  fail  to  consider  another  very  important  fact,  and 
thi  is  ?Mt  all  alleged  violations  of  constitutional  rights  do  not  occur  to  People 
S.tfte  and  local  institutions.  Foderal  prisons  are  equally  vulnerable  to  such 
charges  as  a  revLw  of  the  cases  in  Federal  Supplement  and  Federal  Reporter 
win  show  Howlver,  the  United  States  Attorney  General  is  not  inapowered  to 
r„i  nn  hlhnlf  of  a  nerson  in  a  federal  institution.  The  apparent  disregard  of 

mittee  would  recommend  that  the  bnis  not  pass. 
Thank  you  very  much. 

RespectfuUy  submitted,  Theodore  L.  Sendak, 

Attorney  General  of  Indiana. 

RESOLUTION   AS   ADOPTED  BY   THE  NATIONAL   ASSOCIATION   OF  ATTORNEYS    GENERAL 

INSTITUTIONS  BILLS 

wT,..on«  thP  Qfith  Consre^^s  wiU  again  consider  legislation  which  would  allow 

Whereas  the  9bth  yorigress  wm    s  institute  and  intervene  m  civil 

the  Attorney  General  of  the  ^^'^^'{J^l^'^^^^  aneging  deprivation  of  the 

?a*^SeaTpS  Sr  ,e"£:rorSSF„.f  fni  ZV^'^^  counsel  are 
^"wSaTthere°ai"now  ?rpS"at  the  state  level  federally  funded  advoeaoy 

™^Srs%"S?l'o"n':r^'n\1Sr;S?.irf  de«„e  and  p^^^^ 

;kroS?f^?n.?.=Stew-i^'^^^^^^^^^^^^ 

^"whereas  any  federal  legislation  such  as  the  institutions  bills  of  the  S^tU  Con- 
grS^wS  fails  to  provide  for  the  financing  of  the  changes  it  seeks  is  unrealistic, 
unfair  and  unworkable ; 
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Therefore,  he  it  resolved  that,  (1)  The  National  Association  of  Attorneys 
General  supports  establishment  of  a  Presidential  Commission  to  study  the  issues 
involved  in  the  care  of  institutionalized  persons  in  local,  state  and  federal  insti- 
tutions and  to  recommend  improvements  in  the  operation  of  the  institutions, 
including  the  drafting  of  proposed  minimum  standards  of  care  ;  and 

(2)  That  a  national  policy  concerning  adequate  care  for  institutionalized  per- 
sons in  local,  state  and  federal  institutions  should  develop  from  a  shared  com- 
mitment of  local,  state  and  federal  government  working  together  to  define  the 
causes  and  solutions  to  these  problems  ;  and 

(3)  A  study  of  the  fiscal  aspects  of  institutional  operations  must  be  included 
in  the  work  of  the  Commission  to  determine  what  financing  methods  are  avail- 
able and  practicable  to  assure  the  improvement  of  care  to  at  least  a  constitu- 
tional minimum :  and 

(4)  The  Washington  Counsel  of  this  Association  is  authorized  to  present  these 
views  to  the  appropriate  Congressicmal  committees  and  to  the  Administration. 


In  the  United  States  District  Court  for  the  Southern  District  of  Indiana, 

Indianapolis  Division 

Civil  Action  No.  IP  75-677-C 

Richard  A.  French,  et  al.,  plaintiffs 

V. 

George  W.  Phend.  et  al.,  defendants 
United  States  of  America,  movant 

motion  for  leave  to  participate  as  amicus  curiae 

^    The  United  States  of  America  hereby  moves  this  Court  for  leave  to  participate 
in  the  above-captioned  case  as  amicus  curiae  with  the  right  to  conduct  discoverv 
to  call,  examine  and  cross-examine  witnesses,  to  file  briefs  and  motions   and  to 
present  evidence  and  arguments  as  if  a  party. 

This  case  alleges  serious  and  systemic  violations  of  the  constitutional  ri«-hts 
of  the  inmates  of  the  Indiana  Reformatory,  an  issue  of  great  public  importance 
This  motion  is  based  upon  the  pleadings  and  other  papers  on  file  in  this  case 
and  on  the  attached  memorandum  in  support. 
Respectfully  submitted, 

Griffin  B.  Bell, 

Attorney  General. 
Drew  S.  Days  III, 

Assistant  Attorney  General, 

Civil  Rights  Division. 
Virginia  Dill  McCarty, 

U.S.  Attorney. 
Stephen  A.  Whinston, 
Shawn  Moore, 
Attorneys,  Civil  RighU  Division. 
Department  of  Justice. 

In  the  United  States  District  Court  for  the  Southern  District  of  Indiana, 

Indianapolis  Division 

Civil  Action  No.  IP  75-677-C 

Richard  A.  French,  et  al.,  plaintiffs 

V. 

George  W.  Phend,  et  al.,  defendants 

United  States  of  America,  movant 

memorandum  of  the  united  states  in  support  of  its  motion  for  leave  to 

participate  as  amicus  curiae 
In  the  accompanying  motion,  the  United   States  seeks  an  order  granting  it 
leave  to  par  icipate  as  amicus  curiae  with  full  litigating  rights  of  a  part  "in  this 

rwX:^''^'  f"^^""  '^^"^^"^  «"^^  widespread  deprivatFons  of  the  cSnstituUona^ 
rights  of  inmates  incarcerated  in  the  Indiana  Reformatory  constitutional 
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I.    INTEREST   OF   THE   UNITED    STATES 

Deprivation  of  constitutional  rights  of  prisoners  is  an  area  of  great  and  grow- 
ing concern  to  the  United  States.  Tlae  United  States  lias  a  direct  and  immediate- 
interest  in  seeing  tliat  widespread  violations  of  the  Constitution  and  laws  of  the- 
United  States  do  not  occur.  This  interest  has  been  expressed  and  emphasized  by 
both  the  Legislative  and  Executive  branches  of  Government. 

lu  the  Omnibus  Crime  Control  and  Safe  Streets  Act  of  1968,  as  amended.  42. 
U.S.C.  §§  3TU1  ct  seq..  Congress  has  provided  for  a  program  of  financial  assist- 
ance to  States  in  order  to  improve  conditions  and  programs  in  correctional 
institutions.  The  Indiana  Department  of  Corrections  has  received  substantial 
funds  from  the  United  States  under  these  programs.  Some  of  these  funds  have 
been  used  in  various  programs  at  the  Indiana  Reformatory,  including  some 
programs  which  are  the  subject  of  plaintiffs'  amended  complaint. 

Ihe  interest  of  the  Executive  Branch  is  well  characterized  by  the  June  19,  1975 
Crime  Message  of  President  Ford  : 

When  a  defendant  is  convicted,  even  for  a  violent  crime,  judges  are  too  often 
unwilling  to  impose  prison  sentence,  in  part  because  they  consider  prison  con- 
ditions inhumane.  Moreover,  a  cruel  and  dehumanizing  penal  institution  can. 
actually  be  a  breeding  ground  for  criminality.  In  any  case,  a  civilized  society 
that  seeks  to  diminish  violence  in  its  midst  cannot  condone  prisons  where  murder, 
vicious  as.sault,  and  homosexual  rapes  are  common  occurrences. 

This  interest  of  the  Executive  Branch  in  prison  conditions  has  also  been 
expressed  by  the  Attorney  General,  who,  on  behalf  of  the  United  States,  has 
provided  aid  to  the  courts  in  the  achievement  of  an  orderly,  efficient,  and  equitable 
resolution  of  difficult  issues.  The  Department  of  Justice  has  participated  as 
amicus  curiae,  either  ou  its  own  motion  or  at  the  request  of  various  courts  ia 
numerous  cases  dealing  with  alleged  violations  of  prisoners'  rights.  Among  these 

cases  are : 

^'cwman  v.  Alabama,  349  F.  Supp.  278  (M.D.  Ala.  1972)  aff'd,  502  F.2d  1320 
(5th  Cir.  1974) .'  Pugh  v.  Locke,  406  F.  Supp.  318  (M.D.  Ala.  1976) ,  aff'd  in  pari  suh 
nom  Newman  v.  Alabama,  559  F.2d  283  (5th  Cir.  1977),"  WilUatns  v.  Edwards, 
So  71-89  (M.D.  La.),  aff'd,  547  F.2d  1206  (5th  Cir.  1977)  f  Tyler  v.  Percich,  No. 
74_40_C(2)  (E.D.  Mo.),  aff'd.  No.  74-18.35  (8th  Cir.  1974)  ;'  Costello  v.  Wain- 
u-rifjht,  333  F.  Supp.  1234  (M.D.  Fla.  1972),  rcv'd,  539  F.2d  547  (5th  Cir.  1976), 

rev'd,  U.S. ,  45  U.S.L.W.  3632  (1977)  :'  Nielsen  v.  Matheson,  No.  C-76- 

253  (D.  Utah)  ;*  Brown  v.  Tann,  No.  77-P-554-S  (N.D.  Ala.  1977)  ;'  Thomas  \\ 
Gloor,  No.  77-P-66-S  (N.D.  Ala.  1977).' 

These  cases  are  supiwrted  by  Supreme  Court  precedent  which  establishes  that 
a  court  has  the  inherent  authority  to  call  upon  the  United  States  to  serve  as- 
amicus  curiae  and  that  the  United  States  is  authorized  to  so  participate.  Ex  parte 
Peterson,  253  U.S.  300  (1920). 

ir.  UNITED  STATES  PARTICIPATION  AS  AMICUS  CURIAE 

The  United  States  seeks  participation  in  this  case  as  amicus  curiae  to  pro- 
tect and  further  its  interest  in  insuring  the  constitutional  rights  of  persons  in- 
carcerated in  state  Ijenal  facilitifs  and  to  protect  and  further  its  interest  in  the 
integrity  of  its  grant  as,sistance  programs. 

Where  the  United  States  or  any  entity  is  an  amicus,  it  is  in  the  court's  dis- 
cretion to  define  the  limits  of  its  participation.  While  serving  as  a  "friend  of  the 
court,''  the  amicus  curiae  is  often  not  a  neutral,  disinterested  party,  but  takes  an 


1  Court,  sun  sponte,  ordered  the  United  States  to  participate  as  litigating  amicus  on 
the  issue  of  medical  care  to  prisoners. 

2  Court,  sua  sponte,  ordered  the  United  States  to  appear  as  litigating  amicus  on  issues- 
of  statewide  prison  conditions. 

3  United  States  was  intervener  on  racial  discrimination  issue  and  litigating  amicus 
on  issues  relating  to  other  conditions  of  confinement. 

^  Court  granted  motion  of  United  States  to  appear  as  litigating  amicus  on  issues  of 
jail  conditions.  United  States  was  later  appointed  plaintiff-intervenor  to  monitor  com- 
pliance with  court  order. 

'■  United  States  appointed  as  litigating  amicus  in  case  dealing  with  medical  care  and 
overcrowding  in  Florida's  prisons. 

•'Court,  sua  sponte,  ordered  United  States  to  appear  as  litigating  amicus  in  case  deal- 
ing with  confinement  conditions  at  Utah  State  Prison. 

'  Coiirt, granted  motion  of  Ignited  States  tO;  participate  as  litigating  amicus  in  case  deal- 
ing with  conditions  at  a  city  .iail  and  the  constitutionality  of  city  ordinances. 

®  Court  granted  m.otion  of  United  States  to  appear  as  litigating  amicus  in  case  dealing 
with  jail  conditions. 
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active  advocate's  role.  In  the  case  of  Florida  v.  Georgia,  58  U.S.  (17  How.)  478 
( 1854) ,  both  parties  opposed  a  motion  filed  by  the  Attorney  General  to  participate 
as  afivicus  on  the  issue  of  a  boundary  dispute. 

The  Court,  in  allowing  the  United  States  to  appear  to  represent  the  public 
interest  and  to  present  evidence  as  well  as  argument,  stated: 

For  it  is  the  familiar  practice  of  the  court  to  hear  the  Attorney  General  in 
suits  between  individuals,  when  he  suggests  that  the  public  interests  are  in- 
volved in  the  decision.  And  he  is  heard,  not  as  counsel  for  one  of  the  parties, 
but  on  behalf  of  the  United  States,  and  as  representing  their  interests. 
Thus,  participation  as  amicus  may  include  the  exercise  of  rights  as  if  a  party. 
United  States  v.  Barnett,  330  F,  2d  369  (5th  Cir.  1963)  and  cases  cited  in  I, 
^upra. 

If  this  Court  grants  the  motion  of  the  United  States  to  participate  as  litigat- 
ing amicus  curiae,  the  United  States  is  prepared  to  conduct  discovery  within  the 
limits  of  the  pretrial  and  trial  schedule  set  by  this  Court.  Our  most  important 
function  would  be  to  provide  this  Court,  and  the  parties,  the  benefit  of  expert 
testimony  on  the  important  and  complex  issues  raised  in  this  case."  The  United 
States  has  already  conducted  sevei-al  investigations  regarding  conditions  of  con- 
finement at  the  Reformatory  and  would  be  in  a  position  to  present  the  relevant 
results  of  these  investigations  to  the  Court. 

As  amicus,  the  role  of  the  United  States  would  be  subject  to  the  continuing 
scrutiny  of  the  Court  and  could  be  enlarged  or  limited  by  order  of  this  Court. 

ra.    CONCLUSION 

The  United  States  believes  that  this  case  involves  issues  of  wide  and  general 
public  importance.  The  Reformatory  has  received  large  grants  of  Federal  funds 
under  the  provisions  of  the  Omnibus  Crime  and  Safe  Streets  Act  of  1968,  42 
U.S.C.  §  3701  et  seq.  The  United  States  believes  it  can  play  a  role  in  representing 
the  public  interest  and  in  assisting  the  parties  and  this  Court  to  reach  a  satis- 
factory resolution  of  these  important  issues. 

For  the  reasons  set  forth  above,  the  public  interest  and  the  interest  of  the 
United  States  should  be  represented  before  this  Court  for  a  complete  and  just 
adjudication  of  this  cause  and  the  motion  of  the  United  States  should  therefore 
be  granted. 

Respectfully  submitted, 

Drew  S.  Days  III, 

Assistant  Attorney  General. 

VlEGINIA    DTLJj    McCaRTY, 

U.S.  Attorney. 
Stephen  A.  Whinston, 
Shawn  Moore. 
Attorneys,  Civil  Rights  Division, 

Department  of  Justice. 

Prepared  Statement  of  John  T.  Murphy 

Mr.  Chairman  and  Members  of  the  committee :  George  Deukmejian,  Attorney 
General  of  California,  who  is  unable  to  appear  today,  has  requested  that  I  address 
the  Committee  on  his  behalf.  Since  1974  I  have  been  in  charge  of  a  team  of  Cali- 
fornia government  lawyers,  a  unit  of  the  California  Department  of  .Justice,  which 
has  the  responsibility  of  defending  California  state  agencies,  officials  and  em- 
ployees when  they  are  sued  in  federal  courts.  Most  of  these  actions  are  initiated 
under  the  Civil  Rights  Act  of  1871  (42  U.S.C.  §  1983).  Several  cases  were  recently 
completed  in  the  Northern  District  of  California  wherein  federal  officials  were 
sued  together  with  state  officials,  and  our  attorneys  had  the  pleasure  of  workinsr 
with  attorneys  of  the  United  States  Department  of  Justice  in  the  defense  of 
mutual  interests.  Over  the  years,  the  California  Department  of  Justice  has  en- 
deavored to  maintain  a  professional  working  relationship  with  the  United  States 
Department  of  Justice,  on  both  the  lawyer  and  investigator  levels. 

In  the  last  ten  years  there  has  been  extensive  litigation  in  federal  courts  in 
California  conrerning  state-operated  institutions.  For  example,  the  custody  of 


9  If  this  motion  were  granted,  the  United  States  would  request  the  defendants  to  permit 
aceesf5  to  the  Reformatory  by  Government  constiltants.  Their  findings,  conclusions,  and 
recommendations  would  then  be  made  available  to  all  parties  prior  to  trial  to  aid  in  any 
settlement  process  or  to  prepare  the  parties  for  trial. 
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prisoners  has  been  examined  by  federal  judges  in  numerous  areas,  including 
housing  needs,  food  preparation,  medical  treatment  and  visitation.  State  bos- 
pirals,  particularly  those  for  the  mentally  ill  or  disabled,  have  been  the  subject 
of  federal  lawsuits  concerning  conditions,  stathng  and  medication.  At  the  same 
time,  state  trial  and  appellate  judges  continue  to  review  cases  involving  the 
custody  and  care  of  confined  persons  and  this  scrutiny  is  usually  under  the  pro- 
visions of  the  United  States  Constitution  as  well  as  under  the  laws  and  Constitu- 
tions exandned  in  the  federal  arena  through  the  adversary  process  have  passed 
judicial  scrutiny. 

The  concern  for  the  treatment  of  institutionalized  persons  is  as  much  a  state 
and  local  concern  as  it  is  a  federal  one.  Indeed,  it  is  a  mutual  concern.  Conse- 
(luently,  comprehensive  and  cooperative  national  and  state  legislature  program.s 
have  been  enacted  to  improve  the  quality  of  life  for  the  confined.  California  has 
responded  to  the  Developmentally  Disabled  Assistance  and  Bill  of  Rights  Act 
{42  U.S.C.  §§  6001-6081)  with  extensive  legislation  which  recognizes  a  responsi- 
bility to  assure  the  dignity  and  self-respect  of  these  persons.  This  legislation 
established  the  California  Development  Disability  State  Plan  (Cal.  Welfare  & 
Institutions  Code,  §§4560-4565),  a  State  Council  on  Developmental  Disabilities 
(Cal.  Welfare  &  Institutions  Code,  §§  4520-4.'i54 ) ,  and  Area  Boards  on  Develop- 
mental Disabilities  which  are  mandated  to  protect  and  advocate  the  rights  of  all 
persons  with  developmental  disabilities  (Cal.  Welfare  &  Institutions  Code. 
§§4570-4613).  The  rights  of  the  involuntarily  detained  are  precisely  defined  by 
state  law  (Cal.  Welfare  &  Institutions  Code,  §§  5325-5331).  For  those  imprisoned 
persons,  California  has  abandoned  the  concept  of  "civil  death"  and  has  restored  all 
civil  rights,  and  these  may  be  restricted  only  when  necessary  for  the  reasonable 
security  of  institutions  and  the  reasonable  protection  of  the  public  (Cal.  Penal 
Code,  §"§  2600-2(501). 

More  could  be  stated  on  California's  response  to  the  needs  of  the  institutional- 
ized. The  Committee  is  referred  to  the  June  27.  1977,  letter  of  former  CaUfornia 
Attorney  General  Evelle  J.  Younger  on  S.  1393,  the  predecessor  of  S.  10,  which 
is  contained  in  the  ofl^icial  1977  report  of  the  hearings  on  that  bill,  at  pages  983- 
988.  Mr.  Younger's  letter  elaborates  on  the  provisions  of  Cahfornia  law  and  the 
administrative  regulations  which  afford  means  of  redress  to  confined  persons 
claiming  deprivation  of  rights. 

The  matter  at  hand,  however,  is  S.  10,  a  bill  which  tries  to  solve  a  problem  yet, 
in  so  attempting,  causes  other  problems.  The  subject  which  S.  10  addresses  is  the 
arrrss  of  institutionalized  persons  to  federal  courts.  It  assumes,  incorrectly  we 
lielieve.  that  federal  judges  are  the  preferred  persons  and  that  federal  courts 
are  the  expeditious  forums  to  prescribe  solutions  and  announce  housing  stand- 
ards. It  also  assumes,  incorrectly  we  believe,  that  the  United  States  Department 
of  .Justice  is  the  prime  source  of  advocates  for  the  institutionalized.  It  further 
assumes,  incorrectly  we  believe,  that  more  litigation  and  more  threats  thereof 
are  the  ultimate  tools  for  obtaining  care  and  treatment  for  those  confined  in 
state  or  local  facilities. 

The  federal  courts,  of  cour.se.  are  open  to  all  persons,  institutionalized  or 
otherwise,  for  the  resolution  of  federal  constituitonal  issues.  Likewise,  state 
conrts  are  open,  as  are  the  offices  of  state  administrative  agencies  and  state 
attorneys  general.  Many  persons,  aside  from  federal  judges,  are  competent  and 
•qualified  to  determine  if  individuals  are  willfully  or  wantonly  abusing  the  aged 
or  retarded,  or  they  are  grossly  negligent  toward  prisoners,  juveniles  or  the 
mentally  ill.  or  they  are  engaged  in  patterns  and  practices  contravening  federal 
ri-'hts.  Many  jiersons  have  tlie  authority  to  make  such  determinations  and  do  so 
where  the  facts  establish  violations.  For  example,  with  bundreds  of  state  judges 
in  California  cajiable  of  making  decisions  under  federal  law.  it  is  not  necessary 
to  send  more  issues  involving  in.stitutions  to  the  already  busy  and  burdened 
federal  judiciary.  Consequently,  the  assumption  underlying  S.  10.  namely,  tbat 
federal  judges  under  the  auspices  of  the  Fourteenth  Amendment  must  be  the 
arbiters  of  the  state  and  local  policies  and  practices  relating  to  the  treatment  of 
tlie  confined,  is  not  necessarily  valid.  The  avenues  of  review,  relief  and  redress 
are  numerou.s.  S.  10  may  mislead  some  institutionalized  persons  to  believe  fed- 
eral courts  are  their  only  hope:  it  may  also  mislead  some  administrators  of  in- 
stitutions to  believe  that  they  need  fear  only  federal  action.  Certainly  it  would 
be  unfortunate  if  a  decision  of  the  United  States  Department  of  .Tu.stice  not  to  in- 
vestigate or  not  to  prosecute,  or  of  a  federal  judge  to  dismiss  an  action,  were  to 
be  relied  upon  as  indelible  stamps  of  approval  producing  apathy  toward  improve- 
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ment.  We  believe  the  welfare  of  the  unfortunate  often  extends  beyond  the  re- 
quirements mandated  by  the  United  States  Constitution. 

We  do  not  resist  the  initiation  of  or  the  intervention  in  lawsuits  by  the  United 
States  Attorney  General  because  it  will  mean  the  participation  of  competent 
counsel  on  the  other  side.  I  am  presently  defending  in  federal  court  a  class  action 
involving  the  conditions  of  confinement  in  the  security  housing  units  of  four 
California  prisons.  The  plaintiff-prisoner  class  is  being  actively  represented  by 
at  least  fourteen  lawyers,  including  lawyers  from  large  private  firms  and  from 
the  Mexican-American  Legal  Defense  Fund,  Public  Advocates,  Inc.,  the  Sacra- 
mento Legal  Aid  Society,  the  San  Quentin  Prison  Law  Office,  the  Youth  Law 
Center  and  the  California  State  Public  Defender's  office.  Insofar  as  lawyer 
resources  are  concerned,  California  is  often  outnumbered  because  our  state  "at- 
torneys must  be  assigned  out  into  scores  of  cases,  many  being  litigated  simul- 
taneously. Examining  our  docket  sheets,  there  is  no  apparent  dearth  of  competent 
lawyers  prepared  to  litigate,  in  federal  or  state  court  or  in  administrative  hear- 
ings, issues  on  behalf  of  the  confined.  Many  of  the  lawyers  and  firms  with  which 
we  engage  in  litigation  are  federally  funded,  or  funded  by  private  foundations, 
or  both.  There  is  no  lack  of  monetary  incentive  for  the  private  attorney,  as 
evidenced  by  the  Civil  Rights  Attorneys'  Fees  Awards  Act  of  1976  (42  U.S.C. 
f  1988 )  and  California's  own  attorneys'  fees  awards  for  the  enforcement  of  im- 
portant rights  affecting  the  public  interest  (Cal.  Code  of  Civil  Procedure, 
§1021.5). 

The  serious  consequence  of  United  States  Department  of  Justice  participation 
would  be  the  realignment  of  the  respective  sovereignties,  the  United  States  and 
the  State,  as  courtroom  adversaries.  This  is  lumecessary ;  it  is  a  mistake.  S.  10 
presupposes  that  the  attorneys  and  investigators  of  the  United  States  Depart- 
ment of  Justice  will  have  access  to  the  confined  persons  and  their  institutions, 
particularly  since  Section  2  of  the  bill  requires  that  an  effort  be  made  to  consult 
with  state  officials  on  the  supporting  facts  giving  rise  to  the  alleged  unconstitu- 
tional conditions.  California  has  no  objection  to  any  reasonable  access — our 
public  institutions  are  operated  by  public  agencies  which  must  answer  to  the 
public.  But  providing  access,  cooperating  in  federal  investigations,  and  holding 
conferences  with  federal  officials  is  not  uncommon  today.  Particularly,  where 
federal  money  is  dispensed,  such  scrutiny  is  necessary.  However,  the  spirit  of 
a  cooperative  effort  to  solve  the  problems  of  the  helpless,  should  not  be  blended 
with  the  coercive  element  of  a  threatened  lawsuit.  In  the  study  of  the  care  due 
the  infirm,  ill.  disabled  and  handicapped,  reasonable  men.  including  experts  in 
the  social  sciences,  sometimes  disagree  on  methods  and  means.  Supplying  the 
federal  conferees  with  the  "big  stick"'  to  prosecute  can  only  chill  the  openness 
necessary  for  meaningful  conRultation  and  negotiation. 

Our  experience  has  been  in  the  trial  court,  i.e.,  on  the  firing  line.  Trials  involv- 
ing conditions  of  confinement  are  difficult — for  the  parties,  for  the  lawyers  and 
for  the  trial  judges.  Plaintiffs'  psychiatrists  against  defendants'  psychiatrists ; 
OSHA  experts  challenging  OSHA  experts  :  plaintiffs'  photographs  compared  with 
defendants'  photographs.  An  expert  will  testify  that  his  inspection  of  an  80-bed 
institution  revealed  a  burned-out  light  bulb,  a  cracked  tile  and  a  dead  fly,  and 
another  expert  will  draw  therefrom  conclusions  that  the  facility  is  inadequately 
lighted,  dilapidated  and  unsanitary.  It  is  very  difficult  to  recreate  in  a  courtroom, 
in  an  adversary  proceeding,  the  physical  and  psychological  conditions  of  an 
institution  at  a  particular  point  in  time. 

California,  so  far  as  our  records  disclose,  has  not  opposed  the  United  States 
Department  of  Justice  in  litigation  involving  institutions.  We  do  not  anticipate 
such  litigation.  However,  we  are  concerned  that  the  possibility  of  lawsuits  with 
the  United  States  will  adversely  affect  the  cooperative  and  open-exchange  rela- 
tionships we  seek  with  United  States  Attorneys  and  the  Federal  Bureau  of 
Investigation. 

Federal  litigation  is  time-consuming  and  cumbersome.  Trial  preparation  prob- 
lems can  be  expected  because  the  aggrieved  person  or  persons  are  institutionalized. 
While  federal  discovery  procediires  are  intended  to  expedite  trial,  their  effect  is 
often  to  the  contrary.  A  final  decision  often  takes  years,  and,  during  pendency 
of  the  action,  administrators  may  be  reluctant  to  initiate  changes  bearing  on  the 
subject  of  the  litigation.  Adverse  parties  and  their  lawyers  become  embroiled 
in  the  controversy,  sometimes  with  long-standing  impact  on  relationships. 

The  last  assumption  of  S.  10  is  that  litigation  is  the  ultimate  solution.  We 
disagree.  Government  officials  and  employees  have  been  inundated  with  federal 
lawsuits.  Nevertheless,  most  of  the  improvements  in  our  system  and  its  institu- 
tions have  been  brought  about  by  legislative  and  adminstrative  actions.  Provid- 


317 

ing  the  United  States  Attorney  General  with  a  vehicle  to  bring  actions  against 
state  and  local  governments  can  only  encourage  resort  to  the  courtroom,  and 
more  litigation.  Comprehensive  and  cooperative  planning,  participated  in  by  all 
government  entities,  has  thus  far  been  the  most  successful  means  to  the  end 
which  is  commonly  desired,  namely,  good  care  and  treatment  for  institutionalized 
citizens. 

Senator  Bath.  Our  next  witnesses  I  understand  would  also  like  to 
appear  as  a  panel :  Dr.  William  S.  Hall  and  ISIr.  Alan  E.  Grischke. 

TESTIMONY  OF  WILLIAM  S.  HALL,  M.D.,  STATE  COMMISSIOITER  OF 
MENTAL  HEALTH,  SOUTH  CAEOLINA  DEPAETMENT  OF  MENTAL 
HEALTH;  AND  ALAN  E.  GEISCHKE,  J.D,  CHIEF  COUNSEL,  DIVI- 
SION OF  LEGAL  SERVICES,  DEPAETMENT  OF  MENTAL  HEALTH 
AND  DEVELOPMENTAL  DISABILITIES,  STATE  OF  ILLINOIS,  AP- 
PEASING ON  BEHALF  OF  THE  NATIONAL  ASSOCIATION  OF  STATE 
MENTAL  HEALTH  PEOGSAM  DIEECTOES 

Mr.  Grischke.  Thank  you,  Mr.  Chairman. 

Senator  Bayh.  I  should  identify  you  for  our  records  here.  Perhaps 
our  colleague  from  South  Carolina  would  like  to  introduce  Dr.  Hall. 

Senator'THURMOND.  Thank  you  very  much.  o    tj  ii 

Mr.  Chairman,  it  is  a  pleasure  to  introduce  Dr.  U  lUiam  S.  Hail. 
He  is  the  State  Commissioner  of  ]Mental  Health  for  the  State  of 
South  Carolina  Department  of  Mental  Health.  He  is  head  of  the  As- 
sociation of  ^lental  Health  Institutions  for  the  whole  Nation.  He  is 
known  far  and  w^ide  for  his  experience  and  his  ahility  along  the  lines 
of  mental  health.  In  our  State  we  are  very  proud  of  him;  proud  of 
the  great  woi'k  he  has  done.  I  am  Aery  pleased  to  have  him  come  here 
today  and  testify  before  this  committee. 

We  are  delishted  to  have  you  here,  Dr.  Hall. 

Dr.  Hall,  thank  you,  Senator  Thurmond. 

Mr.  Chairman,  mv  qualifications  are  set  forth  on  the  first  two  pages 
of  my  prepared  report.  I  will  forego  calling  those  to  your  attention, 
unle4  there  are  some  questions  vou  w^ould  like  to  ask  me. 

I  would  like  to  sav  first  and  foremost  that  I  subscribe  completely 
to  the  statement  Senator  Thurmond  just  expressed  before  ^this  group. 
He  summed  up  mv  feeling  and  was  very  suscmct.  In  order  to  indi- 
cate to  you  why  I  ^f eel  that  way,  and  in  order  to  indicate  to  you  why 
I  feel  that  if  the  conduct  of  the  Justice  Department  m  South  Caro- 
lina in  Alexander  v.  Hall  is  an  example  of  the  expertise  and  compe- 
tence of  the  Department  of  Justice  in  helping  individuals  who  are  m 
institutions  of  various  kinds,  then  I  need  to  be  reschooled  and  have 
my  thinking  turned  around,  I  will  just  tell  you  a  little  bit  about 

South  Carolina.  ,  •   ,  • 

We  were  the  first  State  in  the  Southeast  to  have  a  psychiatric 
hospital  accredited,  the  first  to  have  all  of  its  psychiatric  hospitals 
accredited  by  the  joint  commission  on  accreditation  of  hospials,  and 
1  of  only  18^States  in  the  Nation  at  that  time  which  could  claim  this 
achievement;  we  were  the  first  in  the  Southeast  to  establish  a  com- 
prehensive community  mental  health  center.  I  believe  the  record  will 
clearly  show  that  Ave  have  been  a  leader  in  the  field  of  mental  health 
and  that  our  modern  mental  health  care  delivery  system  has  been 
closely  watched  and  studied  by  other  States. 
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Judicial  intervention  into  the  mental  health  system  is  intended  to 
improve  the  quality  of  patient  care.  A  closer  look  at  the  impact  of 
this  intervention  on  the  mental  health  system  does  not  necessarily 
lead  to  the  conclusion  that  there  have  been  positive  improvements. 
Rather  than  creating  a  cooperative  and  constructive  atmosphere,  liti- 
gation creates  defensiveness  and  resistance.  It  casts  a  negative  image 
upon  the  institutions  involved,  making  the  recruitment  of  quality 
staff  difficult,  if  not  impossible.  Judicial  intervention  is  also  demoral- 
izing to  a  staff  who  already  receives  few  visible  rewards  for  their 
efforts.  As  a  result,  it  is  difficult  to  retain  quality  staff  during  pe- 
riods of  litigation  and  judicial  surveillance. 

Extraordinary  amounts  of  time  and  money  are  spent  in  prepar- 
ing for  suits.  This  is  time  that  could  be  better"  devoted  to  administra- 
tive duties  and  patient  care  and  treatment.  Also,  this  is  money  spent 
in  defending  and  preparing  for  suits  that  could  better  be  put  to  use 
for  improved  patient  care  and  treatment,  an  area  in  which  there  is 
already  a  scarcity  of  funds. 

Consequently,  one  must  conclude  that  those  wdio  suffer  most  from 
litigation  and  judicial  intervention  are  the  institutionalized  mentally 
ill  themselves. 

TJie  remarks  I  have  just  made  can  best  be  illustrated  by  an  example 
which  occurred  in  my  own  State  of  South  Carolina.  Prior  to  the  late 
1960's  and  early  1970's,  a  vacuum  had  existed  in  the  area  of  mental 
health  law.  However,  in  the  late  1960's  and  early  1970's,  the  courts 
began  to  consider  and  define  the  rights  of  the  mentally  ill.  These  de- 
cisions were  readily  accepted  in  South  Carolina  and  a  concerted  ef- 
fort was  made  to  insure  that  we  measured  up  to  the  expectations  of 
the  courts  and  our  citizenry. 

However,  there  was  no  comprehensive  decision  pertaining  to  this 
area  until  Judge  Frank  M.  Johnson's  1971  landmark  decision  in  the 
Wyaft  V.  Stichney  case.  Based  on  tliat  case  and  others,  the  South 
Carolina  Department  of  Mental  Health  was  able  to  secure  additional 
funding  from  our  legislature  and  began  moving  towards  an  overall 
improvement  in  the  quality  of  care  and  treatment  provided  to  the 
mentally  ill  in  South  Carolina.  Also,  a  complete  overhaul  of  our 
mentfil  health  committment  laws  was  begim  to  meet  the  constitutional 
requirements  being  established  in  those  cases. 

However,  in  February  of  1972,  five  patients  at  South  Carolina  State 
Hospital  instituted  an  action  against  the  South  Carolina  Department 
of  Mental  Health,  alleging  that  the  commitment  law^s  in  effect  at  that 
time  were  unconstitutional  and  denied  them  due  process  of  law  and 
equal  protection.  That  suit  also  raised  issues  as  to  the  adequacy  of 
care. 

Frankly,  this  private  litigation  and  the  other  Federal  court  deci- 
sions I  have  referred  to  gave  additional  impetus  to  finalize  the  revision 
of  our  commitment  laws  and  to  secure  all  available  additional  re- 
sources to  improve  hospital  conditions  and  the  treatement  of  our 
patients. 

After  our  new  commitment  laws  were  enacted  in  1974  by  our  legisla- 
ture but  before  they  became  effective  on  January  5,  1975,  the  Justice 
Department  entered  this  lawsuit.  They  did  so  in  a  very  unusual  and, 
according  to  Federal  Judge  Robert  Hemphill,  a  very  unethical  manner. 
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Having  the  full  knowledge  and  understanding  that  the  Alexander 
V  Hrdl  case  had  been  in  litigation  for  some  2  years  and  that  the 
South  Carolina  Department  of  Mental  Health  was  represented  by  the 
State  attorney  general's  Office,  the  Justice  Department,  without  no- 
tice to  the  South  Carolina  Department  of  Mental  Health  or  its  at- 
torneys, sent  the  FBI  directly  to  the  South  Carolina  State  Hospital 
and  demanded  access  to  all  patient  records  and  the  right  to  photocopy 
those  records.  On  the  advice  of  our  attorneys,  they  were  denied  entry 
to  the  facility  and  access  to  the  records. 

Later,  when  they  made  a  formal  motion  to  intervene,  which  Judge 
Hemphill  granted,  he  said  this  as  to  the  conduct  of  the  Justice 
Department : 

This  action  was  taken  withont  prior  notice  to  defendants'  attorneys  and  this 
Court  hastens  to  condemn  such  conduct  by  the  Deiiartment  of  Justice  as  highly 
improper  and  patently  unethical. 

Our  experiences  with  the  Justice  Department  from  that  point  de- 
teriorated. Over  the  next  4  vears,  they  were  making  increasing  and  un- 
reasonable demands  on  the  South  Carolina  Department  of  :Mental 
Health  with  respect  to  answering  numerous  interrogatories  and  pro- 
vidino-  voluminous  copies  of  records  and  documents.  In  order  to  an- 
swer their  first  set  of  interroo-atories,  we  estimate  that  it  was  necessary 
for  ihQ  South  Carolina  Depai-tment  of  Mental  Health  to  expend  more 
than  $56,000  in  employee  time,  including  extensive  overtime  and  other 
costs,  in  researchincr  aiid  compiling  the  requested  information.  Because 
of  the  short  deadline  allowed  us  in  providing  this  information,  it  was 
necessary  that  the  majority  of  our  employees  devote  their  primary 
attention  to  the  answering  of  these  interrogatories.  As  a  result  of  these 
unavoidable  demands,  the  care  and  treatment  of  patients  suffered 
gi^-eatly— I  underscore  that— the  care  and  treatment  of  the  patients 
suffered  greatly. 

During  this  4-year  period  from  1974  until  1978  we  experienced  what 
can  only  be  described  as  harassment  and  intimidation  of  employees, 
both  past  and  present,  and  even  going  to  the  patient's  homes  and  talk- 
ing with  them,  the  FBI,  and  as  a  result,  the  normal  administrative 
function  of  the  State  Hospital  was  diverted  from  its  primary-  duty  of 
providino-  for  patients  to  one  of  providino-  for  the  Justice  Department. 
I  think  it  should  be  noted  here,  and  this  is  very  important  :n  my 
book,  I  think  it  should  be  noted  here  that  at  no  point,  at  no  point  dur- 
ing the  entire  2  years,  did  the  Justice  Department  ask  specifically  to 
see  the  records  of  the  five  individuals  who  initiated  the  private  btiga- 
tion,  and  at  no  point  did  they  direct  specific  attention  toward  the 
\\v&  who  had  complained.  Instead,  they  took  a  shotgun  approach  and 
required  us  to  review  and  answer  interrogatories  concerning  all  pa- 
tients admitted  or  committed  to  the  State  hospital  over  the  previous 
5  vears. 

"In  our  attempts  to  determine  Avhat  standards  we  must  meet  to  in- 
sure adequate  treatment,  the  Justice  Department  had  no  answers.  The 
Justice  Department  refused  to  recognize  those  standards  established 
by  HEW  for  medicaid  and  medicare  as  a  guideline  by  which  to  deter- 
mine the  adequacy  of  care  and  treatment.  Therefore,  it  would  seem 
that  the  Justice  E>epartment  while  ignoring  the  guidelines  and  exper- 
tise of  the  Federal  Government's  health  agency,  had  no  standards  or 
lequirements  of  their  own  in  determining  whether  intervention  against 
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the  South  Carolina  Department  of  Mental  Health  was  warranted,  but 
intended  to  develop  such  standards  by  the  trial  and  error  method  of 
litigation. 

It  is  impossible  to  estimate  in  dollars  how  much  the  Department  of 
Mental  Health  expended  from  its  operating  funds  in  litigating  this 
action  with  the  Justice  Department.  However,  I  believe  that  any  esti- 
mate less  than  $100,000  would  be  grossly  conservative,  and  I  would, 
frankly,  not  bo  surprised  if  it  were  at  least  twice  that  amount.  In 
retrospect,  there  is  no  way  that  we  can  now  estimate  even  the  direct 
costs,  let  alone  the  indirect  costs  of  this  litigation  to  the  Department 
of  Mental  Health  and  its  patients.  And  I  would  speculate  that  the 
c^sts  to  the  Justice  Department  and  the  FBI  would  probably  exceed 
the  costs  expended  by  the  Department  of  Mental  Health. 

During  this  period  of  time  in  which  the  Justice  Department  was  in- 
volved m  this  litigation,  the  morale  of  our  employees  was  at  an  all- 
time  low.  Some  key  employees  left,  and  our  recruiting  efforts  for  new 
and  qualified  professionals  were  seriously  compromised.  It  is  a  very 
uncomfortable  feeling  to  be  under  the  attack  of  your  own  Government 
when  you  are  trying  to  do  a  job,  and  to  feel  the  power  and  pressure  of 
the  Justice  Department  and  the  Federal  Bureau  of  Investigation.  The 
t^ct  that  an  FBI  employee  knocks  on  the  door  of  one  of  our  employees, 
that  is  intimidating.  As  far  as  the  reaction  of  that  individual  employee 
IS  concerned,  he  considers  it  intimidation. 

Senator  Bayh.  It  is  intimidating  to  me.  It  is  sort  of  like  the  IRS. 
1  may  be  a  U.S.  Senator,  but  when  the  FBI  knocks  on  the  door,  I  am 
concerned. 

Si'  -P^^^-  ^^^  ^^6  in  100-percent  accord  with  that. 

Their  resources  and  influences  are  overwhelming. 

Lnfortunately,  the  time  and  money  spent  by  both  the  State  of  South 
Carolina  and  the  Federal  Government  in  this  litigation  was  wasted, 
ihe  participation  m  this  lawsuit  by  the  Justice  Department  was  un- 
warranted and  had  no  effect  on  the  improvement  of  conditions  at  the 
feouth  Carolina  Department  of  Mental  Health.  The  South  Carolina 
Department  of  Mental  Health  had  begun,  before  the  intervention  by 
the  Justice  Department,  to  make  every  possible  effort  to  put  itself  in 
compliance  with  Federal  Court  decisions  in  the  mental  health  field. 
Utir  efforts  and  direction  had  been  set  prior  to  this  time,  and  we  only 
required  a  reasonable  amount  of  time  to  effect  the  necessary  chano-es 
particularly  since  the  legislature  was  sympathetic.  "  ^^ 

Although  we  can  all  improve,  given  the  proper  resources,  I  am  ex- 
tremely proud  of  the  South  Carolina  Department  of  Mental  Health 
and  the  great  majority  of  my  fellow  mental  health  professionals  in 
meeting  the  needs  of  the  mentally  ill. 

On  February  21,  1978,  we  dedicated  our  newest  hospital,  the  G. 
Werber  Bryan  Psychiatric  Hospital  near  Columbia,  S.C.  This  is  a 
regional  hospital  for  acute  and  intensive  care,  and  one  of  four  planned 
m  South  Carolina  for  intensive,  short-term,  psychiatric  treatment. 
Our  dedication  speaker  at  that  event  was  Federal  Judge  Frank  ISI. 
Johnson,  who,  as  I  am  sure  you  know,  was  the  judge  in  the  land- 
mark Wyatt  V.  Sfickney  case.'l  would  like  to  share  with  you  the  last 
two  paragraphs  of  Judge  Johnson's  dedication  address : 

_    This  State  has  taken  seriously  its  constitntional  oMi.cations  to  the  mentally 
ill.  When  in  the  late  sixties  and  early  seventies  the  plight  of  those  in  our  mental 
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institutions  was  brought  to  tlie  national  attention.  South  Carolina  did  not  turn 
its  buck,  as  did  so  many  others.  A  "new  direction"  was  plotted.  Bold  and  innova- 
tive programs  were  develoi)ed.  A  financial  commitment  was  made  on  the  part  of 
State  government  to  insure  that  these  programs  could  become  a  reality. 

Today  we  are  assembled  to  celebrate  the  fruits  of  this  courageous  and  human 
effort — the  opening  of  the  G.  Werber  Bryan  Psychiatic  Hospital.  This  hospital 
truly  is,  as  Commissioner  Hall  has  remarked,  a  brick  and  mortar  definition  of 
the  principles  of  Wyatt  v.  Sticknei/.  With  the  concern  which  you  in  South  Caro- 
lina have  demonstrated  for  the  problems  of  the  mentally  ill,  and  for  the  great 
achievement  which  the  G.  Werber  Bryan  Psychiatric  Hospital  represents.  I 
applaud  you. 

The  original  and  primary  responsibility  for  delivery  of  mental 
health  services  and  assurance  of  rights  lies  with  the  mental  health 
system.  It  is  the  system  which  can  most  effectively  fulfill  this  responsi- 
bility on  a  day-to-day  long-term  basis.  The  agency  has  ready  access 
to  the  total  system  and  has  the  necessary  expertise  to  develop  appro- 
XDriate  rules,  standards  and  training  to  insure  that  clients/patii^nts  re- 
ceive quality  care  and  treatment  and  tliat  rights  are  assured.  Unlike  the 
courts,  the  mental  health  system  has  the  mechanisms  which  can  main- 
tain constant  surveillance  on  the  delivery  of  services. 

The  South  Carolina  Department  of  Mental  Health  has  recognized 
and  assumed  complete  responsibility  for  the  delivery  of  mental  health 
services  and  the  assurance  of  patient  rights.  This  has  been  done  without 
legislative  mandate,  judicial  intervention,  or  other  external  pressures. 

Since  October  of  1975,  the  department  has  been  actively  involved  in 
the  assurance  of  patient  rights  when  an  attorney  for  patient  affairs 
position  was  created.  The  responsibilities  of  this  office  extend  to  resolv- 
ing patient  grievances  and  patient-related  problems;  developing  and 
revising  policies  and  procedures  in  areas  pertaining  to  patient  welfare, 
acting  m  behalf  of  the  rights  and  privileges  of  patients,_and  assisting 
facilities  on  compliance  with  laws,  regulations  and  policies  relating  to 
the  rights  and  privileges  of  patients. 

As  a  result  of  our  active  involvement  and  experience  in  this  area,  it 
became  apparent  that  more  formalized  mechanisms  were  necessary  in 
order  to  more  adequately  assure  prompt  and  orderly  resolution  of  pa- 
tient rights  issues.  Therefore,  in  1977  I,  by  official  written  directive, 
appointed  a  task  force  representing  the  various  elements  of  the  mental 
health  system,  including  mental  health  professionals,  public  citizens, 
patients^  ex-patients,  and  family  members.  This  task  force  was  charged 
with  developing  programs  and  procedures  to  insure  that  department 
practices  do  not  infringe  upon  anv  patient  rights  or  privileges. 

This  task  force  has  already  developed  a  review  procedure  which, 
under  due  process  requirements,  reviews  alleged  rights  violations  and 
proposes  remedial  action  when  discrepancies  exist.  A  comprehensive 
and  voluminous  set  of  standards  is  in  the  drafting  process  which  estab- 
lishes guidelines  for  assurance  of  rights  and  establishes  a  monitormg 
mechanism. 

Also,  as  an  outarowth  of  this,  the  South  Carolina  Department  of 
Mental  Health  sponsored  a  national  conference  last  year  regardinsr  the 
training:  aspects  involved  in  patient  ricfhts.  This  conference  served  as  a 
stimulus  for  our  own  program  as  well  as  a  stimulus  for  further  devel- 
opment and  refinement  of  internal  programs  among  the  24  States 
which  were  represented  at  this  conference. 

South  Cnrolina  does  not  wish  to  allow  its  responsibilities  to  ffo  by 
default.  We  have  recognized  our  responsibilities  and  have  assumed 
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them.  We  are  evidence  that  an  a.eency  can  deliver  quality  services  and 
assure  the  riejhts  of  institutionalized  persons  without  tlie  necessitv  of 
judicial  or  other  external  intervention. 

In  summary,  gentlemen,  I  would  like  to  say  that  litigation  as  en- 
gineered by  the  Justice  Department  as  personified  in  the  Alexander 
V.  HaU  case  is  not  a  step  forward,  it  is  a  step  backward. 

For  more  than  4  years,  we  were  forced  to  walk  backward  into  the 
future.  I  repeat :  We  were  forced  to  walk  backward  into  the  future.  We 
had  to  continue  the  progress  and  change  we  had  directed  for  ourselves 
and  at  the  same  time  we  had  to  look  backward  to  protect  what  we  had 
accomplished. 

Gentlemen,  there  can  never  be  real  progress  in  an  adversary  forum 
of  persecution  as  was  exemplified  by  the  Department  of  Justice's  in- 
volvement in  ihQ  Alexander  v.  Hall  litigation. 

Gentlemen,  at  this  time  if  I  may,  I  would  like  to  introduce,  present 
to  you  a  letter  from  our  attorney  general  for  the  State  of  South  Caro- 
lina for  inclusion  in  your  records,  and  with  your  permission,  I  would 
like  to  read  that  letter,  which  I  will  transmit'^to  you  immediately  after 
I  read  it. 

Senator  Thukmoxd.  Mr.  Chairman,  if  there  is  no  objection,  I  would 
ask  the  attorney  general's  letter  follow  Dr.  Hall's  statement. 

Senator  Bayh.  Why  don't  we  just  put  it  in  the  record?  Then  we  will 
have  a  chance  to  read  it. 

Dr.  Hall.  Gentlemen,  that  concludes  my  formal  presentation  con- 
cerning S.  10.  As  I  indicated  earlier,  I  do  not  feel  S.  10  is  the  answer  to 
protecting  individuals  in  institutions  from  abuse.  We  do  not  have  the 
capabilities  to  prevent  all  abuse.  I  would  say  it  would  be  extremely 
difficult  to  prevent  all  abuses  everywhere.  Even  on  the  football  field, 
abuse  goes  on  when  you  only  have  22  players  pitted  one  against  the 
otner,  and  you  have  some,  whether  it  is  high  school  or  college  football, 
some  4  to  6  officials.  That  is  an  average  of  one  to  every  three  players, 
looking  on  and  trying  to  protect  the  action,  and  even  despite  such 
surveillance  on  the  football  field,  I  believe  most  of  us  will  concede  that 
hostile  actions  take  place,  unnecessary  trauma  is  inflicted  at  times  upon 
the  players,  and  with  that  surveillance  it  is  still  almost  impossible  to 
absolutely  prevent  abuse. 

It  is  certainly  our  responsibility  in  all  facilities,  be  they  mental 
health,  mental  retardation,  correctional  facilities,  et  cetera,  to  be  ever 
on  the  alert  and  to  keep  patient  abuse  to  an  absolute  minimum.  I  have 
always  had  that  as  my  goal  and  my  objective,  and  I  have  endeavored 
to  do  so  throughout  my  40-plus  years  in  the  State  hospital  system  of 
South  Carolina.  We  will  continue  to  do  so. 

But  I  feel  that  certainly  the  State  of  South  Carolina,  and  I  believe 
several  other  States,  if  not  a  goodly  number,  are  enacting  legislation 
at  the  State  level.  I  know  in  South  Carolina  w^e  have  already  on  the 
books  legislation  to  protect  the  elderly  citizens.  In  this  current  legisla- 
ture that  is  now  in  session,  that  legislation  has  been  introduced  to 
extend  that  protection  to  the  people  we  are  talking  about  here,  the 
mentally  ill,  mentally  retarded,  correctional,  anyone  in  an  institution, 
even  in  nursing  homes. 

That  mechanism,  together  with  the  attorney  general's  office,  together 
with  the— let's  call  it  the  threat  of  withholding  Federal  funds' if  thino-s 
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are  not  conducted  properly — and  I  heard  your  comments  about  that, 
Mv.  Chairman,  and  we  are  in  agreement  wholeheartedly  that  cer- 
tainly, withholding  money,  will  not  be  a  cure-all.  But.  sir,  I  would 
like  to  submit  for  your  consideration  that  I  feel  it  is  a  deterrent. 

In  other  words,  "when  moneys  are  being — when  you  are  threatened 
with  cutoff  of  moneys,  I  think  it  causes  everybody  in  the  organization 
to  redouble  their  efforts  to  try  and  avoid  having  the  money  cut  off, 
realizing  how  much  it  means,  since  very  few  hospitals  are  overendowed 
with  resources.  So  as  I  say,  withholding  moneys  certainly  is  not  the 
main  factor  that  could  prevent  abuse,  but  it  certainly  would  be  one  of 
the  things  that  could  be  done.  Those  measures  I  have  mentioned  I  feel 
Avould  be  as  good  as,  if  not  better  than,  what  is  proposed  in  S.  10. 

That,  gentlemen,  concludes  my  remarks  at  this  time. 

Senator  Bayii.  Thank  you  very  much,  Dr.  Hall. 

The  hour  is  moving  along  here.  I  would  just  ask  unanimous  consent 
to  inject  into  the  record  the  assessment  of  others  relative  to  some 
difierences  of  opinion  as  far  as  the  facts  are  concerned.  Our  purpose 
is  not  to  indict  any  institution  or  any  individual,  but  to  try  to  deal 
with  a  problem  that  is  much  broader  thnn  any  individual  or  institution. 

It  is  encouraging  to  note  the  kind  of  emphasis  that  South  Carolina 
has  placed  on  its  reform  effort.  Your  football  analogy  may  be  a  good 
one.  Unfortunately  for  the  individuals  involved,  the  kind  of  football 
game  we  are  playing  does  not  occur  out  on  the  gridiron  where  every- 
body can  see  it. 

I)r.  Hall.  I  agree  with  that. 

Senator  Bayh.  It  is  strictly  closed  quarters,  of  necessity.  Let  me  just 
ask  you  one  question,  and  then  we  are  anxious  to  get  Mr.  Grischke'si, 
thoughts  here. 

The  V/yatt  v.  Stichney  case,  did  that  case  accomplish  salutory  ef- 
fects as  far  as  efforts  to' reform  our  institutional  structure? 

Dr.  Hall.  Yes,  Mr,  Chairman.  I  feel  it  helped  a  tremendous  amount, 
because  prior  to  that  time,  as  I  indicated  in  my  prepared  text,  there 
was  almost  a  void  with  regard  to  wliat  was  expected  of  institutions 
such  as  mental  institutions,  what  they  should  have  M-ith  regard  to 
standards,  patient-staff'  ratios  and  many  other  things  of  that  nature. 
Prior  to  Wyatt  v.  Sfk-kney,  as  I  said,  the  statutes  were  practically 
void  concerning  that.  With'the  handing  down  of  those  standards,  that 
gave  us  something  to  go  to  the  legislature  with,  work  toward,  and 
hopefully  w^e  will  arrive  at  in  the  very  near  future  throughout  our 
whole  system.  But  yes,  in  answer  to  your  question,  I  certainly  think 
that  helps. 

Senator  Bayh.  Thank  you. 

Senator  Thurmond. 

Senator  Tiiurmoxd.  Thank  you,  Mr.  Chairman.  Dr.  Hall,  T  just 
have  a  few  questions.  The  experience  that  South  Carolina  had  with 
the  Justice  Department  was  indeed  not  an  enjoyable  one.  as  your 
testimony  relates.  But  wliat  about  its  effect  on  the  patients  of  the 
mental  institutions?  Did  the  intervention  of  the  Justice  Department, 
in  your  opinion,  have  an  aflirmative  or  a  negative  impact  on  both  the 
operation  of  the  mental  hospital  and  the  condition  of  the  patients 
therein? 
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Dr.  Hall.  Senator  Thurmond,  in  my  opinion  it  had  a  very  negative 
eifect  on  both  the  patients  and  the  staff'.  I  connnented  on  that  briefly 
in  my  text.  But  in  talking  to  my  superintendent  of  the  South  Carolina 
State  Hospital,  his  medical  director  and  the  other  key  professionals 
in  the  South  Carolina  State  Hospital,  I  am  convinced  that  the  care 
and  treatment  of  patients  suffered  very  markedly  during  that  month's 
period  of  time  that  we  were  given  to  produce  an  absolutely,  in  my 
opinion,  unreasonable  amount  of  information  in  that  first  interroga- 
tory. And  the  staff  felt  that  they  were  being  descended  upon,  and 
then  being  accused  of  neglect,  because  the  interrogatories  zeroed  in 
on  deaths  during  the  last  5  years  and  injuries  during  the  last  5  years. 
Certainly  we  have  no  objection  to  giving  that  kind  of  information, 
but  the  general  inference  was  that,  really  I  should  have  said  "deposi- 
tions" instead  of  ''interrogatories.'*  In  having  these  people  up  for 
the  depositions,  the  average  employee  got  the  impression  that  he  was 
being  put  under  the  microscope,  so  to  speak,  and  that  he  was  suspect 
of  doing  something  wrong.  This  occurred  to  our  longtime  employees, 
our^  short  term  employees,  and  some  of  our  long  term  employees 
decided  they  had  had  enough,  and  they  resigned  and  got  out  and 
went  to  other  pursuits. 

Senator  Thurmond.  Dr.  Hall,  much  has  been  said  concerning  the 
condition  in  State  mental  institutions.  In  the  District  of  Columbia 
there  is  a  mental  hospital  named  St.  Elizabeth's.  This  hospital  is 
almost  totally  supported  by  Federal  appropriations,  and  is  as  close 
to  a  federally  operated  mental  institution  as  one  can  come.  Al- 
though it  is  presently  unaccredited,  it  received  this  year  from  Con- 
gr(»ss,  when  combined  with  funds  from  the  District  of  Columbia, 
about  $176  million,  which  breaks  down  to  $270  for  each  resident  of 
the  District. 

South  Carolina,  on  the  other  hand,  has  a  total  budget  for  its  mental 
health  agencies  of  $56.6  million,  which  is  about  $18.48  per  resident. 
There  is  a  great  disparity  here  in  money.  Of  course,  I  might  add 
all  of  South  Carolina's  five  mental  hospitals  are  accredited. 

Dr.  Hall,  I  would  like  to  ask  you,  if  Federal  expenditures  of  the 
magnitude  authorized  St.  Elizabeth's  were  granted  to  South  Caro- 
lina, could  most  of  the  deficiencies  of  our  State  institutions  be 
corrected  ? 

Dr.  Hall.  Senator,  in  my  opinion  they  could  be  corrected  to  the 
extent  it  is  possible  for  we  humans  to  do  so.  I  feel  we  would  have  a 
system  that  would  be  exemplary  for  the  Nation. 

Senator  Thurmond.  Dr.  Hall,  v/hen  the  Justice  Department  inter- 
vened in  AleQ'ander  v,  HaJl^  did  they  utilize  professional  mental 
health  people  as  advisors,  or  did  you  find  yourself  as  a  professional 
mental  health  person  differing  with  a  nonprofessional  from  the 
Justice  Dapartment? 

Dr.  Hall.  By  and  large,  Senator,  the  latter  part  of  your  statement 
obtains.  In  other  words,  at  least  98  percent  of  the  time  we  were  deal- 
ing with  attorneys  from  the  Justice  Department.  On  one  occasion 
they  had  a  professional  come  down  from  Washington  and  pay  a  1- 
day  visit  to  the  hospital.  But  except  for  that,  the  whole  experience 
over  2  years  was — 4  years,  I  should  say — the  whole  experience  over 
a  period  of  4  years  was  the  Department  of  Mental  Health  facing  up 
to  attorneys  for  the  Justice  Department. 
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c;enator  Thurmond.  Dr.  Hall,  what  is  the  mood  of  South  Carolina 
concernino-  this  legislation?  I  am  speaking  not  only  of  the  Depart- 
ment of  Mental  Health,  but  also  of  your  perception  from  our  btate 
le-islature  or  of  the  State  agencies.  In  addition,  have  the  people  ot 
our  State  generally  been  supportive  of  Justice  Department  inter- 

^^Dr^H^LL  Senator,  the  thoughts  of  South  Carolinians  that  I  have 
talked  to  including  legislators  and  others  that  you  mentioned,  is  to 
the  effect' that  they^ve?e  very  unhappy  that  the  Justice  Department 
intervened  in  this' case,  because  they  felt  like  South  Carolina  had 
been  doing  its  utmost  to  provide  care  and  treatment  for  South  Caro- 
linians se?ond  to  none  in  the  Nation.  We  felt  we  were  well  along  with 
it  So  did  the  average  South  Carolinian.  They  felt  that  this  was  an 
injustice  that  was  done  by  the  Justice  Department  mtervenmg  m 

■f  ]^p       r>q  CO  ,       ,  • 

Semator  Thurmond.  What  was  the  outcome  of  that  decision  m 

Alexander  wHaU?  ....       i    •  ^         4.   o     „f^,.  ;c  0  = 

Dr  Hall.  The  outcome  of  that  decision,  briefly  put,  Senatoi,  is  as 
follows.  A  similar  case  was  brought  in  the  Fourth  Judicial  Circuit  m 
the  State  of  Maryland,  as  I  recall  it,  involving  the  ^o?o?non  case  The 
ruling  was  made  in  that  case  that  the  Justice  Department  did  not 
have  the  right  to  intervene  in  State  affairs.  With  that  decision  handed 
down,  the  judge  by  summary  judgment  dismissed  the  Justice  j^^Pf-^: 
ment  and  four  of  the  plaintiffs  from  the  case  Those  t^^.^  P^^"^*  !^,^ 
actually  were  out  of  the  hospital  anyway.  The  fifth  plamtiff  was  still 
in  the  hospital,  and  the  summary  judgment  did  not  apply  to  him 

His  own  attorney,  realizing  how  sick  the  gentleman  was,  and,  i 
presume,  realizing  that  his  complaints  were  not  valid  concerning  tlie 
Department  of  Mental  Health,  decided  of  his  own  accord  to  dismiss 
the  case  so  far  as  the  fifth  individual  was  concerned.  _  -,     .  i,  • 

Senator  Thurmond.  In  your  statement  I  notice  you  made  this 
statement : 

The  Justice  Department  without  notice  to  the  South  Carolina  Department  of 
Mental  Health  or  its  attorneys  sent  the  FBI  directly  to  the  South  CajoUna 
State  Hospital  and  demanded  access  to  all  patient  records  and  \he  right  to 
photocopy  those  records.  On  the  advice  of  our  attorneys,  they  were  denied  entry 
to  the  facility  and  access  to  the  records. 

Did  thev  ever  get  those  records  ?  _  -,     t?  v- 

Dr.  HaLl.  No,  sir.  No,  sir,  they  did  not  receive  those  records.  i.ut 

as  I  indicated ^  •   .   o 

Senator  Thurmond.  If  thev  had  not  received  some  complaint  trom 
somebody,  whv  would  they  want  to  see  all  those  records  ? 

Dr.  Hall.  That,  Senator,  is  something  we  could  not  understand, 
either.  Thev  said  that ■ 

Senator  Thurmond.  It  appears  very  unreasonable. 

Dr.  Hall.  Very  unreasonable.  .  4.1    i. 

Senator  Thurmond.  I  notice  you  say  further  m  your  statement  that: 

In  order  to  answer  that  first  set  of  interrogatories,  we  estimate  that  it  was 
necessary  for  the  South  Carolina  Department  of  Mental  Health  to  expend  more 
than  .$56,000  in  employee  time,  including  extensive  overtime  and  other  costs, 
in  researching  and  compiling  the  requested  information : 

Dr.  Hall.  Yes,  sir.  That  is  correct.  I  feel  that  is  a  conservative 
figure. 
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Senator  Thurmond.  This  is  money  that  could  have  gone  into  the 
care  and  improvement  of  your  facilities  there,  and  care  of  patients, 
could  it  not? 

Dr.  Hall.  Yes,  sir ;  that  is  correct,  sir. 

Senator  Thurmond.  You  also  stated  that  during  the  4-year  period 
from  1974  to  1978  you  experienced  harassment  and  intimidation  of 
emplovees,  and  as  a  result,  not  only  that,  but  the  administrative  func- 
tion of  the  State  hospital  was  diverted  from  its  primary  duty  of  pro- 
viding for  patients  to  one  of  providing  for  the  Justice  Department. 

Dr.  Hall.  Yes,  sir.  That  is  correct,  sir. 

Senator  Thurmond.  And  you  feel  that  the  Justice  Department  was 
completely  unreasonable  in  making  such  excessive  demands  for  rec- 
ords, records  which  they  really  didn't  need  since  there  was  no 
complaint? 

Dr.  Hall.  Absolutely. 

Senator  Thurmond.  I  notice  you  said  further:  "In  our  attempts 
to  determine  what  standards  we  must  meet  to  insure  adequate  treat- 
ment, the  Justice  Department  had  no  answers." 

Dr.  Hall.  That  is  correct,  sir.  Also,  Senator,  if  I  may  interject,  they 
would  not  agree  to  adhering  to  HEW's  medicaid  and  medicare 
regulations. 

Senator  Thurmond.  You  further  state  that : 

The  Justice  Department,  while  ignoring  the  guidelines  and  expertise  of  the 
Federal  Government's  health  agency,  had  no  standards  or  requirements  of 
their  own  in  determining  whether  Intervention  against  the  South  Carolina 
Department  of  Health  was  warranted,  but  intended  to  develop  such  standards 
by  the  trial-and-error  method  of  litigation. 

Dr.  Hall.  Yes,  sir,  that  was  our  feeling. 

Senator  Thurmond.  In  other  words.  Dr.  Hall,  did  it  appear  to  you 
that  the  Justice  Department  was  on  a  fishing  expedition,  or  were  they 
there  because  there  was  some  complaint  that  had  come  to  them  ? 

Dr.  Hall.  In  my  opinion,  Senator,  they  were  there  on  a  fishing 
expedition. 

Senator  Thurmond.  I  believe  you  further  stated  that  the  costs  in- 
curred as  a  result  of  this  would  be  $100,000  or  more. 

Dr.  Hall.  Yes,  sir,  that  is  correct.  In  fact,  I  think  that  is  a  very 
conservative  figure.  In  all  likelihood,  it  would  be  more. 

Senator  Thurmond,  Then  the  case  was  finally  dismissed  after  4 
years,  after  you  and  your  institution  were  harassed  and  put  to  a  lot 
of  expense  and  trouble,  and  the  time  and  money  was  wasted  because 
the  case  was  finally  thrown  out. 

Dr.  Hall.  That  is  correct,  sir. 

Senator  Thurmond.  And  what  the  Justice  Department  did  had  no 
effect  whatever,  as  I  understand,  on  the  improvement  of  conditions  at 
the  South  Carolina  Department  of  Mental  Health  ? 

Dr.  Hall.  Absolutely  none. 

Senator  Thurmond.  I  want  to  commend  you  for  the  great  job  you 
have  done  down  there.  I  happen  to  know  what  a  fine  job  you  have 
done.  How  many  years  have  you  been  with  the  South  Carolina  Mental 
Health  Department? 

Dr.  Hall.  Forty-one  years  almost,  Senator. 

Senator  Thurmond.  You  were  there  when  I  was  Governor,  I  believe. 

Dr.  Hall.  Yes,  sir,  I  was. 
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Senator  Thxirmoxd.  When  did  you  first  go  there  ?  _ 

Dr.  Hall.  I  went  to  tlie  State  hospital  m  1938. 1  was  away  m  W  oriel 
War  II,  4  years.  But  except  for  the  4  years,  which  counts  as  State 
service— I  reentered  State  service  immediately  when  I  returned— 
counting  that  4  years  in  the  Army,  I  have  been  there  almost  41  years. 
Senator  Thurmond.  So,  your  reputation  is  well  known  over  the 
Nation,  your  leadership  in  mental  health  work,  and  your  outstandmg 
service  to  the  country,  I  think  is  recognized.  I  just  want  to  congratu- 
late you  and  tell  you  that  I  am  very  proud  of  you,  as  one  of  the  Sen- 
ators from  this  State,  and  I  am  very  pleased  with  the  great  work  vou 
have  done  there  on  behalf  of  our  mental  patients.  It  is  my  hope  that 
the  Federal  Government  will  not  attempt  again  to  harass  you  and 
the  fine  work  you  have  done  in  your  mental  institutions  as  they  have 

in  the  past.  .  i     it- 

Dr.  Hall.  Thank  you.  Senator.  I  appreciate  those  kind  words.  \\  e 

are  very  grateful,  sir. 

Senator  Thurmond.  Thank  you,  Mr.  Chairman. 

Senator  Bayh.  Dr.  Hall,  because  of  the  lateness  of  the  hour,  it  yon 
have  no  objection,  I  would  like  to  send  you  some  further  interroga- 
tories that  you  might  respond  to.  I  think  the  response  to  the  question 
about  the  Solomon  case  was  a  dramatic  oversimplification  about  the 

Solomon  case.  .       o,  it 

Dr.  Hall.  With  regard  to  interrogatories.  Senator,  as  you  know,  J 
am  not  an  attorney,  but  I  have  had  some  good  ones. 

Senator  Bayh.  Thank  you. 

Mr.  Grischke,  it  is  good  to  have  you  here.  i    r   ,.    -. 

Mr  Grisghke.  Thank  you,  Mr.  Chairman.  I  am  here  on  behalt  o± 
the  National  Association  of  State  Mental  Health  Program  Directors, 
who  I  represent  through  another  organization.  When  compared  to 
some  of  the  concerned  dignitaries  that  you  have  had  before  you  here 
this  morning,  I  consider  myself  to  be  coming  before  you  somewhat  as 
a  humble  country  attorney.  However ,        ,,  « 

Senator  Bayh.  Just  a  minute.  Let's  not  push  that  "country  attorney 
too  hard.  I  am  going  to  check  to  see  whether  I  have  lost  my  pants. 

Mr.  Grischke.  Very  well,  Mr.  Chairman.  . 

The  National  Association  of  State  Mental  Health  Program  Direc- 
tors is  comprised  of  dedicated  individuals,  such  as  Dr.  Hall,  who  are 
the  commissioners  and  directors  of  State  mental  heahh  programs 
across  the  country,  representatives  from  approximately  all  of  tlie  oO 
States,  and  they  have  an  office  here  in  Washington,  and  have  meetings 
at  least  twice  a  year.  So,  they  do  communicate  with  one  another.  I  am 
o-oinfi-  to  be  representing  their  viewpoint  as  a  whole  here  this  morning. 
"^  A  brief  statement  about  my  own  background  with  regard  to  being 
their  counsel :  I  am  the  chief  counsel  for  the  Illinois  Department  of 
Mental  Health,  special  assistant  to  the  Illinois  attorney  general.  I  am 
an  associate  professor  of  law  at  one  of  the  State  law  schools,  teaching 
mental  health  law  in  that  State,  and  adjunct  professor  of  psychiatry 
at  one  of  the  medical  schools  in  the  State  of  Illinois.  I  am  currently 
diairman  of  the  board  of  the  National  Association  of  State  Mental 
Health  attorneys,  comprised  of  my  counterparts  across  the  country. 
Ao-ain,  we  have  representatives  of  approximately  50  States,  and  we 
are  connected  to  our  parent  organization,  the  National  Associahon  of 
State  Mental  Health  Program  Directors.  I  have  also  been  serving  as 
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consultant  to  various  State  legislatures  in  revising  current  mental 
health  programs. 

The  National  Association  of  State  Mental  Health  Program  Direc- 
tors, Mr.  Chairman,  opposes  the  enactment  of  S.  10  into  Federal  law. 
At  the  same  time,  NASMHPD  supports  the  objectives  of  the  pro- 
posed legislation,  that  is,  to  assure  the  rights  of  persons  confined  to 
mental  hospitals,  nursing  homes,  prisons,  and  facilities  for  juveniles 
and  the  handicapped. 

We  oppose  the  bill  on  the  grounds  that  it  is  the  wrong  approach  to 
solving  the  problems  of  institutionalized  persons.  By  the  passage  of 
this  bill,  the  Federal  Justice  Department  would  be  given  misplaced 
power  and  authority  to  determine  health  policy  in  this  country.  In  the 
past  5  years,  hundreds  of  suits  involving  State  mental  disability  agen- 
cies have  been  resolved  in  court  (frequently  by  consent  decree),  and 
precedents  set  and  corrective  actions  taken.  The  overwhelming  major- 
ity of  these  suits  have  been  initiated  by  parties  other  than  the  Federal 
Government. 

I  would  submit  that  virtually  every  patient's  right  or  proposed 
right  is  currently  being  litigated  in  one  or  more  legal  forums.  We  see 
no  need  for  S.  10.  Intrusion  of  the  Justice  Department  serves  no  pur- 
pose except  to  compound  legal  work,  overload  court  calendars,  and 
duplicate  legal  remedies  currently  being  pursued  in  the  States. 

I  \  addition,  the  purpose  or  intent  of  much  of  the  litigation  is  to  close 
facilities  not  meeting  certain  standards.  The  ultimate  result  of  such 
an  endeavor  can  be  to  force  immediate  movement  of  large  numbers  of 
patients  into  community  placement,  which  in  many  instance  are  of 
lower  quality  than  the  State  facilities.  Since  the  bill  does  not  apply 
to  community  placement,  where  serious  abuses  are  arising,  there  will 
be  some  rather  grave  implications  to  Federal  intervention  in  this  field. 

Further,  actions  by  the  Justice  Department  frequently  duplicate 
actions  already  filed  in  the  State.  The  diversion  of  clinical  staff  time 
for  participation  in  these  duplicative  actions  by  the  Justice  Depart- 
ment is  resulting  in  deprivation  of  clinical  service  to  recipients,  and  a 
waste  of  available  funds.  Fifteen  years  go,  intervension  by  the  Justice 
Department  in  this  area  was,  perhaps,  both  necessary  and  germane  to 
the  issues  at  hand.  Patients'  rights  were  limited  and  were  not  ade- 
quately protected.  However,  over  the  past  15  years,  more  activity  and 
advancement  have  evolved  in  this  field  than  over  the  preceding  300 
years. 

The  thrust  of  this  proposed  legislation  seems  to  assume  bad  faith 
on  the  part  of  all  State  programs  where  the  issue  of  patient  rights 
arises.  The  following  facts  illustrate  this  premise  by  the  Justice 
Department  to  be  wholly  without  merit : 

All  across  this  country  States  are  revising  their  mental  health  codes. 
Eecognition  of  patient  rights  are  implicit  in  all  new  codes.  State 
tendencies  toward  isolationism  have  disappeared  as  State  governments 
call  in  experts  and  set  up  commissions  to  study  the  state  of  the  art 
before  implementing  change. 

The  results  of  the  above  trends  are  not  apparent :  Orientation  in  all 
new  State  mental  health  laws  is  national  in  perspective ; 

Litigation  and  legislation  from  other  areas  of  the  country  become 
implicit  in  all  new  State  law. 
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I  would  challenge  anyone  to  show  me  a  revised  State  mental  health 
code  over  the  past  5  years  that  has  become  more  restrictive  in  terms  of 

the  patient.  „      „  .,  t  ^    ^i     • 

Instead  of  condemning  the  States  for  failure  to  respond  to  the  issue 
of  patient  rights,  they  should  be  praised  for  the  progressive  approach 
illustrated  in  drafting  new  State  mental  health  laws.  This  era  of  devel- 
opment in  State  governments  should  be  given  strong  Federal  support 
and  cooperation,  rather  than  derision  and  maneuvers  to  grant  license 
and  mandate  to  the  Justice  Department  to  duplicate  litigation  As  long 
as  the  absolute  trend  and  goal  of  the  States  continues  to  parallel  what 
the  Justice  Department  sees  as  its  goal,  cooperation  and  communica- 
tion should  be  actively  pursued,  rather  than  the  animosity  and  adver- 
sarial role  envisioned  by  this  bill,  n^.    ■u..^  n 

Granted,  problems  still  exist  m  the  field,  but  those  problems  are 
currently  being  litigated  in  those  unique  situations  where  all  reason- 
able negotiation  has  broken  down.  One  only  need  look  to  the  one  large 
f  ederalTy  operated  mental  hospital  in  the  United  States,  St.  Elizabeths, 
as  Senator  Thurmond  has  pointed  out,  to  see  that  problems  indeed 
exist  on  a  Federal  level  also.      _  .,       ^^        .-      4.    ^i.-    u„ 

Mr  Chairman,  this  association  endorses  the  alternative  to  this  leg- 
islation proposed  by  the  National  Association  of  Attorneys  General : 

That  a  Presidential  commission  be  established,  with  members  from  the  ranks 
of  State  and  Federal  Government  leaders,  civil  liberties  groups  and  other  mter- 
Sted  citizens,  to  study  the  issues  involved  in  the  care  of  institutionalized  persons 
in  local  State  and  Federal  institutions  and  to  recommend  improvements  in  the 
operation  of  the  institutions,  including  the  drafting  of  proposed  mimmum  stand- 
ards of  care. 

If  however,  this  committee  is  determined  to  extend  the  authority  of 
the  Justice  Department  into  development  of  health  policy,  I  would 
ask  the  members  to  first  consider  the  following  questions: 

What  is  the  potential  cost  of  this  legislation  to  State  and  local 

^°Will  the  Federal  Government  provide  technical  and  financial  assist- 
ance to  the  State  and  local  governments  sued  to  assist  them  m  upgrad- 
ino-  the  cited  facilities— as  the  Congress  has  done  for  the  District  ot 
Columbia  and  St.  Elizabeths  Hospital?  „i^^,^^ 

How  has  the  Justice  Department  handled  the  authority  already 
available  to  it?  What  has  been  the  experience  of  State  and  local  gov- 
ernments who  have  been  defendants  in  actions  where  the  :Pederal 
Government  has  been  involved?  I  think  we  have  seen  some  testimony 
to  that  effect  here  already  this  morning. 

Are  there  other  Federal,  or  federally  sponsored,  programs  which 
could  improve  the  care  of  institutionalized  persons  without  the  in- 
volvement of  the  Justice  Department?  1     -3.     ,       1     ^A.r 

Will  the  Federal  Government  be  duplicating  legal  eflorts  already 
undertaken  in  the  States? 

If  after  careful  consideration  of  these  concerns,  the  committee 
moves  to  enact  this  legislation,  then  we  respectfully  submit  three 
amendments,  which  I  will  now  briefly  describe. 
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AMENDMENT    NO.    1 

If  Congress  does  not  intend  that  the  Justice  Department  duplicate 
legal  remedies  currently  being  pursued  in  the  States,  it  should  be 
clearly  stipulated  in  report  language  such  as  follows: 

To  avoid  duplicating  the  legal  remedies  currently  being  pursued  in  the  states, 
it  is  the  intent  of  Congress  that  the  Justice  Department  not  be  involved  as  an 
added  party  unless  new  causes  of  action  are  brought  which  limit  or  expand  sub- 
stantive matters  already  before  the  court. 

In  regard  to  initiating  an  action,  it  is  the  intent  of  Congress  that,  in  any 
given  state,  no  new  cases  will  be  filed  by  the  Justice  Department  concerning  issues 
substantially  the  same  as  cases  already  before  the  court  awaiting  decision  in 
that  state. 

AMENDMENT    NO.    2 

All  institutionalized  persons,  not  just  those  persons  residing  in  a 
State  owned,  operated  or  contracted  facility,  should  be  protected 
against  deprivation  of  constitutional  rights.  In  recognition  that  the 
right  to  equal  protection  under  the  law  applies  to  persons  residing  in 
private,  as  Avell  as  public,  facilities,  all  language  which  limits  this 
legislation  to  facilities  owned,  operated  or  managed  by  a  "State  or 
political  subdivision  of  a  State"  should  be  deleted. 

AMENDMENT    NO.    3 

Prior  to  intervention  in  an  action,  the  U.S.  Attorney  General  should 
be  required  to  follow  the  same  certification  procedures  as  proposed  in 
section  2  of  S.  10.  This  concept  was  previously  endorsed  in  the  Senate 
Bill  S.  1393,  and  would  prevent  the  Department  of  Justice  from  cir- 
cmnventing  the  requirements  of  section  2  by  intervening  in  lawsuits 
previously  filed  or  cooperating  with  legal  services  or  other  attorneys 
who  are  already  litigating  on  behalf  of  institutionalized  persons. 

Thank  you  for  your  courtesy  today,  Mr.  Chairman,  and  it  is  our  hope 
that  your  committee  will  be  able  to  give  our  amendments  careful 
consideration. 

Senator  Bayh.  If  you  have  no  objection,  we  will  submit  questions 
to  yon. 

Mr.  Grischke.  We  would  be  glad  to  respond. 

Senator  Bayh.  Let  me  ask  both  you  gentlemen  to  take  a  good  hard 
look  at  this  preliminary  descriptive  language  that  I  have  read  earlier 
to  see  if  there  are  ways  that  can  be  improved  to  meet  the  goal  of  tlie 
legislation.  Perhaps  there  are  suggestions  you  can  make,  in  light  of 
your  great  experience  that  can  help  us  as  we  try  to  do  the  right  thins: 
in  tha_t  area  involving  the  life-and-death  situation  as  far  as  a  lot  of 
Americ^ans  are  concerned,  and  in  a  way  that  will  insure  rapid  imple- 
mentation of  our  goal,  rather  than  some  bureaucratic  entanglements 
that  have  been  brought  to  our  attention.  If  you  could  do  that  we  would 
appreciate  it.  You  feel  free  to  communicate  with  us,  and  we  will  feel 
likewise. 

^  I  would  like  to  insert  in  the  record  a  memo  which  came  to  my  atten- 
tion involving  conditions  in  one  of  the  institutions  in  ]\rr.  Grischke 's 
own  State.  While  I  realize  the  difficulty  involved  in  maintainin^r  ade- 
quate standards  these  are  preciselv  the'kinds  of  conditions  we  are  trv- 
mg  to  redress  when  the  State  fails  to  do  so.  I  understand  conditions 
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at  Dixon  Developmental  Center  have  deteriorated  further  in  tlie  last 

3'ear. 

Tiiankyou. 

[Whereupon,  at  1 :06  p.m.,  the  hearing  was  adjourned.] 

[Mr.    HaiFs    prepared    statement    and    additional    material,    INIr. 

Grischke's  prepared  statement,  and  the  Illinois  material  submitted  by 

iScnator  Bayh  follow :] 

Prepared   Statement  of  William   S.   Hall 

Mr.  Chairman,  I  want  to  thank  the  members  of  this  Committee  for  their  gen- 
erosity in  allowing  me  this  time  to  apyear  l)efore  them  to  state  a  position  in 
oppositiou  to  S.  10  and  to  outline  my  own  personal  experience  and  that  of  the 
South  Carolina  State  Hospital  and  the  South  Carolina  Department  of  Mental 
Health  with  the  United  States  Department  of  Justice  in  a  suit  just  ended  last 

V  P  *1 1* 

By  way  of  introduction  and  qualifications  to  appear  before  this  Committee — 
I  am  Wliliain  S.  Hall,  State  Commissioner  of  Mental  Health  for  the  South  Caro- 
lina Department  of  Mental  Health  for  the  State  of  South  Carolina— a  position 
I  have  held  since  19ti3— and,  if  I  may,  a  position  which  appears  to  have  a  very 
hiich  political  mortality  rate.  I  believe,  from  the  standpoint  of  continuous  years, 
I  am  the  Dean  of  State  Commissioners. 

I  received  my  medical  degree  from  the  Medical  University  of  South  Carolina 
in  1937  and  served  my  internship  in  Columl>ia.  South  CaroUna.  Postgraduate 
work  was  performed  at  Mason  General  Hospital,  Columbia  University,  and  the 
University  of  Chicago.  From  1942  to  19-16,  I  was  Chief  of  Neuropsychiatric  Sec- 
tions at  several  U.S.  Army  Hospitals. 

Following  my  war  service,  I  returned  to  the  South  Carolina  State  Hospital 
as  Senior  Physician  and  then  Clinical  Director.  In  19.32.  I  was  named  Superin- 
tendent of  the  South  Carolina  State  Hospital  and  Crafts-Farrow  State  Hospital. 
Concurrently,  in  1953,  I  was  named  Superintendent  of  Pineland,  a  State  train- 
ing school  and  hospital  for  the  mentally  retarded. 

I  was  certified  in  psychiatry  liy  the  American  Board  of  Psychiatry  and  Neu-^ 
rology  in  1947.  I  am  a  Life  Fellow  of  the  American  Psychiatric  Association,  and 
have  served  on  several  important  committees  of  that  Association. 

I  am  a  Charter  Fellow  of  the  American  College  of  Psychiatrists.  I  have  served; 
as  President  of  the  National  Association  of  State  Mental  Health  Program  Direc- 
tors ;  Past  President  of  the  American  Association  of  Psychiatric  Administrators; 
and  Past  Chairman  of  the  Governing  Council,  P.sychiatric  Hospital  Section  of 
the  American  Hospital  Association. 

I  served  on  the  President's  Task  Force  on  the  Mentally  Handicapped  in  1970. 
and  since  1973,  I  have  served  as  a  member  on  the  Accreditation  Council  for 
Psychiatric  Facilities  of  the  Joint  Commission  on  the  Accreditation  of  Hospitals. 
Fiiiall.v,  I  have  served  as  a  Consultant  to  the  National  Advisory  Mental  Health 
Council  of  the  National  Institute  of  Mental  Health. 

By  way  of  further  background.  South  Carolina  was  the  second  state  in  the 
nation  to  estalilish  a  public  mental  institution.  This  was  accomplished  in  1S21. 
At  present,  we  are  a  total  mental  health  care  delivery  system  of  three  psychiatric 
hospitals,  a  psychiatric  teaching  hospital,  an  alcohol  and  drug  addiction  treat- 
ment center,  a  geriatric  center,  and  a  system  of  16  community  mental  health 
centers  and  a  series  of  38  related  satellite  clinics  sexwing  the  entire  state.  We 
have  a  new  regional  psychiatric  hospital  nearing  the  construction  phase  and 
plans  for  two  more.  Also  on  our  planning  board,  awaiting  the  release  of  funds, 
from  the  General  Assembly,  is  a  300-bed  intermediate  c-are  facility. 

We  were  the  first  state  in  the  Southeast  to  have  a  psychiatric  hospital  .^c-^ 
creditetl.  the  first  to  have  all  of  its  psychiatric  hf>spitals  accredited  by  the  Joint 
Commission  on  Accreditation  of  Hospitals  and  one  of  only  IS  states  in  the  nation 
at  that  time  vrhich  would  claim  this  achievement :  we  were  the  first  in  the  Soutli- 
east  to  establish  a  comprehensive  Community  Mental  Health  Center.  I  believe- 
the  record  will  clearly  show  that  we  have  been  a  leader  in  the  field  of  mental 
health  and  that  our  modern  mental  health  care  delivery  system  has  been  closely- 
watched  and  studied  by  other  states. 

Judicial  intervention  into  the  mental  health  system  is  intended  to  improve  the 
quality  of  patient  care.  A  closer  look  at  the  impact  of  this  intervention  on  the 
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mental  health  system  does  not  necessarily  lead  to  the  conclusion  that  there  have 
been  positive  improvements.  Rather  than  creating  a  cooperative  and  constructive 
atmosphere,  litigation  creates  defensiveuess  and  resistance.  It  casts  a  negative 
image  upon  the  institutions  involved,  making  the  recruitment  of  quality  staff 
difficult,  if  not  impossible.  Judicial  intervention  is  also  demoralizing  to  a  staff 
■who  already  receives  few  visible  rewards  for  their  efforts.  As  a  result,  it  is  diffi- 
cult to  retain  quality  staff  during  periods  of  litigation  and  judicial  surveillance. 
Extraordinary  amounts  of  time  and  money  are  spent  in  preparing  for  suits. 
This  is  time  that  could  be  better  devoted  to  administrative  duties  and  patient 
care  and  treatment.  Also,  this  is  money  spent  in  defending  and  preparing  for 
suits  that  could  better  be  put  to  use  for  improved  patient  care  and  treatment,  an 
area  in  which  there  is  already  a  scarcity  of  funds. 

Consequently,  one  must  conclude  that  those  who  suffer  most  from  litigation 
and  judicial  intervention  are  the  institutionalized  mentally  ill  themselves. 

The  remarlvs  I  have  just  made  can  best  be  illustrated  by  an  example  which 
oceured  in  my  own  State  of  South  Carolina.  Prior  to  the  late  60's  and  early  70's, 
a  vacuum  had  existed  in  the  area  of  mental  health  law.  However,  in  the  late 
60"s  and  early  70's,  the  Courts  began  to  consider  and  define  the  rights  of  the 
mentally  ill.  These  decisions  were  readily  accepted  in  South  Carolina  and  a  con- 
certed effort  was  made  to  insure  that  we  measured  up  to  the  expectations  of  the 
Courts  and  of  our  citizenry.  However,  there  was  no  comprehensive  decision  per- 
taining to  this  area  until  Judge  Frank  M.  Johnson's  1971  landmark  decision  in 
the  Wijatt  v.  Stickney  case.  Based  on  that  case  and  others,  the  South  Carolina 
Department  of  Mental  Health  was  able  to  secure  additional  funding  from  our 
legislature  and  began  moving  towards  an  overall  improvement  in  the  quality  of 
care  and  treatment  provided  to  the  mentally  ill  in  South  Carolina.  Also,  a  com- 
plete overhaul  of  our  Mental  Health  commitment  laws  was  begun  to  meet  the 
constitutional  requirements  being  established  in  those  cases  . 

However,  in  February  of  1972,  five  patients  at  South  Carolina  State  Hospital 
instituted  an  action  against  the  South  Carolina  Department  of  Mental  Health, 
alleging  that  the  commitment  laws  in  effect  at  that  time  were  unconstitutional  and 
denied  them  due  process  of  law  and  equal  protection.  That  suit  also  raised  issues 
as  to  the  adequacy  of  care.  Frankly,  this  private  litigation  and  the  otlier  Federal 
Court  decisions  I  have  referred  to  gave  additional  impetus  to  finalize  the  re- 
vision of  our  commitment  laws  and  to  secure  all  availalde  additional  resources 
to  improve  hospital  conditions  and  the  treatment  of  our  patients. 

After  our  new  commitment  laws  were  enacted  in  1974  by  our  legislature  but 
before  they  became  effective  on  January  5,  1975,  the  Justice  Department  entered 
this  lawsuit.  They  did  so  in  a  very  unusual  and,  according  to  Federal  Judge  Rob- 
ert Hemphill,  a  very  unethical  manner. 

Having  the  full  knowledge  and  understanding  that  the  Alexander  v.  Hall  case 
had  been  in  litigation  for  some  two  years  and  that  the  South  Carolinia  Depart- 
ment of  Mental  Health  was  represented  by  the  State  Attorney  General's  Office. 
the  Justice  Department,  without  notice  to  the  South  Carolina  Department  of 
Mental  Health  or  its  attorneys,  sent  the  FBI  directly  to  the  South  Carolina 
State  Hospital  and  demanded  access  to  all  patient  records  and  the  right  to 
photocopy  those  records.  On  the  advice  of  our  attorneys,  they  were  denied  entry 
to  the  facility  and  access  to  the  records. 

Later,  when  they  made  a  formal  motion  to  intervene,  which  Judge  Hemphill 
granted,  he  said  this  as  to  the  conduct  of  the  Justice  Department : 

"This  action  was  taken  without  prior  notice  to  defendants'  attorneys  and  this 
court  hastens  to  condemn  such  conduct  by  the  Department  of  Justice  as  highly 
improper  and  patently  unethical !" 

Our  experiences  with  the  Justice  Department  from  that  point  deteriorated. 
Over  the  next  four  years,  they  were  making  increasing  and  unreasonable  de- 
mands of  the  South  Carolina  Department  of  Mental  Health  with  respect  to 
answering  numerous  Interrogatories  and  providing  voluminous  copies  of  records 
and  documents.  In  order  to  answer  their  first  set  of  Interrogatories,  we  estimate 
that  it  was  necessary  for  the  South  Carolina  Department  of  Mental  Health  to 
expend  more  than  $56,000  in  employee  time,  including  extensive  overtime,  and 
other  costs,  in  researching  and  compiling  the  requested  information.  Because  of 
the  short  deadline  allowed  us  in  providing  this  information,  it  was  necessary 
that  the  majority  of  our  employees  devote  their  primary  attention  to  the  answer- 
ing of  these  Interrogatories.  As  a  result  of  these  unavoidable  demands,  the  care 
and  treatment  of  patients  suffered  greatly.  During  this  four  year  period  from 
1974  until  1978,  we  experienced  what  can  only  be  described  as  harassment  and 
litigation  and  at  no  point  did  they  direct  specific  attention  towards  the  five  who 
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administrative  function  of  tlie  State  Hcspital  was  diverted  from  its  primary  duty 
of  providing  for  patients  to  one  of  providing  for  the  Justice  Department. 

1  tliinlc  it  should  be  noted  here  that  at  no  point  did  the  Justice  Department  ask 
specifically  to  see  the  records  of  the  live  individuals  who  initiated  the  private 
litigation  and  at  no  point  did  they  direct  si)ecifie  attention  towards  the  five  who 
had  complained.  Instead,  they  tooJi  a  shotgun  approach  and  required  us  to  review 
and  answer  Interrogatories  concerning  all  patients  admitted  or  committed  to 
the  State  Hospital  over  the  previotis  five  years. 

In  our  attempts  to  determine  what  standards  we  must  meet  to  insure  adequate 
treatment,  the  Justice  Department  had  no  answers.  The  Justice  Department  re- 
fused to  recognize  those  standards  establislied  by  HEW  for  Medicaid  and  Medi- 
care as  a  guideline  by  which  to  determine  the  adequacy  of  care  and  treatment. 
Therefore,  it  would  stem  that  the  Justice  Department,  while  ignoring  the  guide- 
lines and  expertise  of  the  Federal  Governments  health  agency,  had  no  stand- 
ards or  requirements  of  their  own  in  determining  whether  intervention  against 
the  South  Carolina  Department  of  Mental  Health  was  warranted  but  intended 
to  develop  such  standards  by  the  trial  and  error  method  of  litigation. 

It  is  impossible  to  estimate  in  dollars  how  much  the  Department  of  Mental 
Health  expended  from  its  operating  funds  in  litigating  this  action  with  the 
Justice  Department.  However,  I  believe  that  any  estimate  less  than  $100,000 
would  be  grossly  conservative  and  I  would  frankly  not  be  surprised  if  it  were 
at  least  twice  that  amount.  In  retrospect,  there  is  no  way  that  we  can  now 
estimate  even  the  direct  costs,  let  alone  the  indirect  costs  of  this  litigation  to  the 
Department  of  Mental  Health  and  its  patients.  And  I  would  speculate  that  the 
costs  to  the  Justice  Department  and  the  FBI  would  probably  exceed  the  costs 
expended  by  tlie  Department  of  Mental  Health. 

During  this  period  of  time  in  which  the  Justice  Department  was  involved  in 
this  litigation,  the  morale  of  our  employees  was  at  an  all-time  low.  Some  key 
employees  left  and  our  recruiting  eil'orts  for  new  and  (pialified  professionals 
were  seriously  compromised.  It  is  a  very  uncomfortable  feeling  to  be  under  the 
attack  of  your  own  government  and  to  feel  the  power  and  pressure  of  the  Jus- 
tice Department  and  the  Federal  Bureau  of  Investigation.  Their  resources  and 
influence  are  overwhelming. 

Unfortunately,  the  time  and  money  spent  by  both  the  State  of  South  Caro- 
lina and  the  Federal  Government  in  this  litigation  was  wasted.  The  participa- 
tion in  this  lawsitit  by  the  Justice  Department  was  unwarranted  and  had  no 
effect  on  the  improvement  of  conditions  at  the  South  Carolina  Department  of 
Mental  Health.  The  South  Carolina  Department  of  Mental  Health  had  begun, 
before  the  intervention  by  the  Justice  Department,  to  make  every  possible  ef- 
fort to  put  itself  in  compliance  with  Federal  Court  decisions  in  the  mental 
health  field.  Our  efforts  and  direction  had  been  set  prior  to  this  time  and  \\e 
only  required  a  reasonable  amount  of  time  to  effect  the  necessary  changes. 
Although  we  can  all  improve  given  the  proper  resources.  I  am  extremely  proud 
of  the  South  Carolina  Department  of  Mental  Health  and  the  great  majority  of 
my  fellow  mentnl  health  professionals  in  meeting  the  needs  of  the  mentally  ill. 
On  February  21,  1978,  we  dedicated  our  newest  hospital,  the  G.  Werber  Bryan 
Psychiatric  Hospital  near  Columbia,  South  Carolina.  This  is  a  regional  hospital 
and  one  of  four  planned  in  South  Carolina  for  intensive,  short-term,  psychiatric 
treatment.  Our  dedication  speaker  at  that  event  was  Federal  Judge  Frank  M. 
Johnson,  who  as  I  am  sure  you  know,  was  the  Judge  in  the  landmark  Wyatt  vs. 
Stickney  case.  Judge  Johnson's  standards  as  established  in  the  Wyatt  vs.  Stickney 
case  are  presently  used  by  many  as  the  benchmark  to  determine  the  adequacy  of 
care  and  treatment  in  state  institutions. 

I  would  like  to  share  with  you  the  last  two  paragraphs  of  Judge  Johnson's  dedi- 
cation address: 

"This  State  has  taken  seriously  its  constitutional  obligations  to  the  mentally 
ill.  When,  in  the  late  60's  and  early  70's,  the  plight  of  those  in  our  mental  insti- 
tutions was  brought  to  the  national  attention,  South  Carolina  did  not  turn  its 
back — as  did  so  many  others.  A  'new  direction'  was  plotted.  Bold  and  innovative 
programs  were  developed.  A  financial  commitment  was  made  on  the  part  of  State 
government  to  insure  that  these  programs  could  become  a  reality. 

"Todn".  we  a'e  as-:'^mbler1  to  celebratf  the  fruits  of  this  courageous  and  human 
effort — the  opening  of  the  G.  Werber  Bryan  Psychiatric  Hospital.  This  Hospital 
truly  is,  as  Commissioner  Hall  has  remarked,  a  brick  and  mortar  definition  of 
the  principles  of  Wyatt  vs.  Stickney.  With  the  concern  which  you  in  South  Caro- 
lina li;ive  demonstrated  for  the  problems  of  the  mentally  ill,  and  for  the  great 
ach'evpm^i^t  which  the  G.  Werber  Bryan  Psychiatric  Hospital  represents,  I 
applaud  you." 
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The  original  and  primary  responsibility  for  delivery  of  mental  health  services 
and  assurances  of  rights  lies  with  the  mental  health  system.  It  is  the  system  which 
can  most  effectively  fulfill  this  responsibility  on  a  day-to-day  long  term  basis.  The 
agency  has  ready  access  to  the  total  system  and  has  the  necessary  expertise  to 
develop  appropriate  rules,  standards  and  training  to  insure  that  clients/patients 
receive  quality  care  and  treatment  and  that  rights  are  assured.  Unlike  the  Courts, 
the  mental  health  system  has  the  mechanisms  which  can  maintain  constant  sur- 
veillance on  the  delivery  of  services. 

The  South  Carolina  Department  of  Mental  Health  has  recognized  and  assumed 
complete  responsibility  for  the  delivery  of  mental  health  services  and  the  as- 
surance of  patient  rights.  This  has  been  done  without  legislative  mandate,  judi- 
cial intervention,  or  other  external  pressures. 

Since  Octol)er  of  1975,  the  Department  has  been  actively  involved  in  the  as- 
surance of  patient  rights  when  an  Attorney  for  Patient  Affairs  position  was 
created.  The  responsibilities  of  this  office  extend  to  resolving  patient  grievances 
and  patient-related  problems,  developing  and  revising  policies  and  procedures  in 
areas  pertaining  to  patient  welfare,  acting  in  liehalf  of  the  rights  and  privile.'es 
of  patients  and  assisting  facilities  on  compliance  with  laws,  regulations  and 
policies  relating  to  the  rights  and  privileges  of  patients. 

As  a  result  of  our  active  involvement  and  experience  in  this  area,  it  became 
apparent  that  more  formalized  mechanisms  were  necessary  in  order  to  more 
adequately  assure  prompt  and  orderly  resolution  of  patient  rights  issues.  There- 
fore, in  1977,  I,  by  official  written  Directive  apiwinted  a  Task  Force  representing 
the  various  elements  of  the  mental  health  system  including  mental  health  pro- 
fessionals, public  citizens,  patients,  ex-patients,  and  family  members.  This  Task 
Force  was  charged  with  developing  programs  and  procedures  to  insure  that  De- 
partment practices  do  not  infringe  upon  any  patient  rights  or  privileges. 

This  Task  E'orce  has  already  developed  a  review  procedure  which,  under  due 
process  requirements,  reviews  alleged  rights  violations  and  proposes  remedial 
action  when  discrepancies  exist.  A  comprehensive  and  voluminous  set  of  stand- 
ards is  in  the  drafting  process  which  establishes  guidelines  for  assurance  of 
rights  and  establishes  a  monitoring  mechanism. 

Also,  as  an  outgrowth  of  this,  the  South  Carolina  Department  of  Mental 
Health  sponsored  a  national  conference  last  year  regarding  the  training  aspects 
involved  in  patient  rights.  This  Conference  served  as  a  stimulus  for  our  own 
program  as  well  as  a  stimulus  for  further  development  and  refinement  of  in- 
ternal programs  among  the  twenty-four  states  which  were  represented  at  this 
Conference. 

South  Carolina  does  not  wish  to  allow  its  responsibilities  to  go  by  default.  We 
have  recognized  our  responsibilities  and  have  assumed  them.  We  are  evidence 
that  an  agency  can  deliver  quality  services  and  assure  the  rights  of  institutional- 
ized persons  without  the  necessity  of  judicial  or  other  external  intervention. 

In  summary,  gentlemen,  I  would  like  to  say  that  litigation  as  engineered  by 
the  .lustice  Department  as  personified  in  the  Alexander  vs.  Hall  case  is  not  a  step' 
forward,  it  is  a  step  backward. 

For  more  than  four  years,  we  were  forced  to  walk  backwards  into  the  future. 
We  had  to  continue  the  progress  and  change  we  had  directed  for  ourselves  and 
at  the  same  time  we  had  to  look  backwards  to  protect  v.hat  we  had  accomplished. 

Gentlemen,  there  cf!n  never  be  real  progress  in  an  adversary  forum  of  persecu- 
tion as  was  exemplified  by  the  Department  of  Justice's  involvement  in  the 
Alexander  vs.  Hall  litigation. 

The  State  of  South  Carolina, 

Columbia,  S.C.,  March  26, 1979. 
Re  S.  10. 

Hon.  Birch  Bath, 

Chairman,  flenafe  Judicinrif  f^vhenmmittee  on  the  Constitution, 
Dirhson  Senate  Office  Building,  Washington,  D.C. 

Dear  Mr.  Chairmaa^  :  This  Offir'e  has  experienced  the  conduct  of  litigation  by 
the  IT.S.  Department  of  Justice  from  1972  until  19SR  in  the  case  of  Alexander  v. 
Hall.  Civil  Action  No.  72-200.  This  was  a  suit  alle^in?  the  unconstit-utionality 
of  the  South  Carolina  Mental  Health  commitment  laws  and  also  raispd  is-^nes 
as  to  adequacy  of  treatment  for  those  patients  residing  at  South  Carolina  State 
Hospital.  The  purpose  of  this  letter  is  to  inform  you  of  our  opposition  to  the- 
enactment  of  S.  10  and  H.R.  10  Iiased  upon  the  exneriences  of  this  Office  in  de- 
fending Alexander  v.  Hall.  I  recommend  that  this  Subcommittee  pay  great  heed' 
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to  the  April  4,  1978,  letter  of  the  National  Associatiou  of  Attorueys  General,  a 
Ijusition  with  which  this  Office  wholeheartedly  concurs. 

The  S<»uth  Carolina  experience  in  the  defense  of  Alexander  v.  Hall  proved  to  be 
extremely  costly  and  time  consuming,  both  for  attorneys  in  this  Office  and  for 
individuals  involved  in  the  treatment  of  the  mentally  ill  at  South  Carolina  State 
Husjiital.  This  suit  was  ultimately  dismissed  but  only  after  four  years  of  litiga- 
tion with  the  Department  of  Justice. 

I  feel  compelled  to  add  one  further  alternative  to  that  mentioned  by  the 
-National  Association  of  Attorneys  General  in  its  letter  of  April  4, 1978.  There  pres- 
ently exists  in  the  Department  of  Health,  Education  and  Welfare  extensive  regu- 
lations governing  the  appropriate  care  of  individuals  in  State  mental  institutions 
in  order  for  those  institutions  to  receive  Medicare  and  Medicaid  funds.  A  goal  of 
improving  the  conditions  of  the  mentally  ill  can  be  much  better  served  through 
enforcement  of  existing  regulations  l)y  HEW  personnel  trained  in  the  tield  rather 
than  through  the  adversary  approach  of  pitting  federal  lawyers  against  state 
lawyers. 

I  sincerely  hope  that  this  Subcommittee  can  achieve  its  goal  of  the  protection 
of  citizens  who  are  less  able  to  protect  their  own  rights  without  authorizing  the 
indiscriminate  initiation  of  litigation  by  the  Department  of  Justice.  I  use  the  word 
"indiscriminate"  advisedly  because,  throughout  the  conduct  of  this  litigation  in 
South  Carolina,  the  Justice  Department  repeatedly  refused  to  advise  this  Office 
or  the  Court  of  the  standards  that  were  allegedly  not  being  provided  to  the 
citizens  of  this  State.  Furthermore,  the  Justice  Department  refused  to  acknowl- 
■edge  the  existence  of  detailed  standards  of  adequate  treatment  set  forth  in  HEW 
regulations  with  which  all  South  Carolina  State  Institutions  comply. 

Thank  you  very  much  for  your  consideration  and  interest  in  this  matter. 
^'ery  truly  yours, 

Daniel  R.  IMcLeoo. 

Attorney  General. 


Prepared  Statement  of  Alan  E.  Grischke 

Mr.  Chairman,  the  national  Association  of  State  Mental  Health  Program  Di- 
rectors opposes  the  enactment  of  S.  10  into  federal  law. 

At  the  same  time  NASMHPD  supports  the  objectives  of  the  proposed  legisla- 
tion, that  is  to  assure  the  rights  of  persons  confined  to  mental  hospitals,  nursing 
homes,  prisons,  and  facilities  for  juveniles  and  the  handicapped. 

We  oppose  the  bill  on  the  grounds  that  it  is  the  wrong  approach  to  solving  the 
problems  of  institutionalized  persons. 

P>y  the  passage  of  this  bill,  the  federal  Justice  Department  would  be  given  mis- 
placed power  and  authority  to  determine  health  policy  in  this  country. 

In  the  past  five  years"  hundreds  of  suits  involving  state  mental  disability 
agencies  have  been  resolved  in  court  (frequently  by  consent  decree)  and  prece- 
■dents  set  and  corrective  actions  taken.  The  overwhelming  majority  of  these 
suits  have  been  initiated  by  parties  other  than  the  federal  government. 

I  would  submit  that  virtually  every  patient's  "Right"  or  proposed  right  is  cur- 
rently being  litigated  in  one  or  more  legal  forum. 

We  see  no  need  for  S.  10. 

Intrusion  of  the  Justice  Department  serves  no  purpose  except  to  compound 
legal  work,  overload  court  calendars,  and  duplicated  legal  remedies  currently 
being  pursued  in  the  states. 

In  addition,  the  puryiose  or  intent  of  much  of  the  litigation  is  to  close  facilities 
not  meeting  certain  standards. 

The  ultimate  result  of  such  an  endeavor  can  be  to  force  immediate  movement 
of  large  numbers  of  patients  into  community  placement,  which  in  many  instances 
are  of  lower  quality  than  the  state  facilities. 

Since  the  bill  does  not  ajiply  to  community  placement— where  serious  abuses 
are  arising — there  will  be  some  rather  grave  implications  to  federal  intervention 
in  this  field. 

Further,  actions  by  the  Justice  Department  frequently  duplicate  actions  already 
filed  in  the  state. 

The  diversion  of  clinical  staff  time  for  participation  in  these  duplicative  actions 
by  the  Justice  Department  is  resulting  in  deprivation  of  clinical  service  to  re- 
cipients and  a  waste  of  available  funds. 

Fifteen  years  ago  intervention  by  the  Justice  Department  in  this  area  was, 
perhaps,  both  necessary  and  germane  to  the  issues  at  hand. 
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Patient's  rights  were  limited  and  were  not  adequately  protected. 

However,  over  the  past  fifteen  years  more  activity  and  advancement  has 
evolved  in  this  field  than  over  the  preceding  three  hnndred  years. 

The  thrust  of  this  proposed  legislation  seems  to  assume  bad  faith  on  the  part 
of  all  state  programs  where  the  issue  of  patient  rights  arises. 

The  following  facts  illustrate  this  premise  by  the  Justice  Department  to  be 
wholly  without  merit: 

All  across  this  country  states  are  revising  their  metal  health  codes  ; 

Recognition  of  patient  rights  are  implicit  in  all  new  codes  :  and 

State  tendencies  toward  isolationism  have  disappeared  as  state  governments 
call  in  experts  and  set  up  commissions  to  study  the  "state  of  the  art"  before  im- 
plementing change. 

The  results  of  the  above  trends  are  now  apparent : 

Orientation  in  all  new  state  mental  health  laws  is  national  in  perspective : 

Litigation  and  legislation  from  other  areas  of  the  country  become  implicit  in 
all  new  state  law. 

I  would  challenge  anyone  to  show  me  a  revised  state  mental  health  code  over 
the  past  five  years  that  has  become  more  restrictive  in  terms  of  the  patient. 

Instead  of  condemning  the  states  for  failure  to  respond  to  the  issue  of  patient 
rights,  they  should  be  praised  for  the  progressive  approach  illustrated  in  drafting 
new  state  mental  health  laws. 

This  era  of  development  in  the  state  governments  should  be  given  strong  federal 
support  and  cooperation  rather  than  derision  and  maneuvers  to  grant  license 
and  mandate  to  the  Justice  Department  to  duplicate  litigation. 

As  long  as  the  absolute  trend  and  goal  of  the  states  continues  to  parallel  what 
the  Justice  Department  sees  as  its  goal,  cooperation  and  communication  should 
be  actively  pursued  rather  than  the  animosity  and  adversarial  role  envisioned 
by  this  bill. 

Granted  problems  still  exist  in  the  field  but  those  problems  are  currently  being 
litigated  in  those  unique  situations  where  all  reasonable  negotiation  has  broken 
down. 

One  only  need  look  to  the  one  large  federally  operated  mental  hospital  in  the 
United  States,  St.  P^lizabeth's,  to  see  that  problems  indeed  exist  on  a  federal  level 
also. 

]Mr.  Chairman,  this  Association  endorses  the  alternative  to  this  legislation 
proposed  by  the  National  Association  of  Attorneys  General : 

That  a  Presidential  Commission  be  established,  with  members  from  the  ranks 
of  state  and  federal  government  leaders,  civil  liberties  groups,  and  other  inter- 
ested citizens,  to  study  the  issues  involved  in  the  care  of  institutionalized  persons 
in  local,  state  and  federal  institutions  and  to  recommend  improvements  in  the 
operation  of  the  institutions,  including  the  drafting  of  proposed  minimum  stand- 
ards of  care. 

If,  however  this  committee  is  determined  to  extend  the  authority  of  the  Justice 
Department  into  development  of  health  policy,  I  would  ask  the  members  to  first 
consider  the  following  questions  : 

What  is  the  potential  cost  of  this  legislation  to  state  and  local  governments? 

Will  the  federal  government  provide  technical  and  financial  assistance  to  the 
state  and  local  governments  sued  to  assist  them  in  upgrading  the  cited  facilities 
(as  the  Congress  has  done  for  the  District  of  Columbia  and  St.  Elizabeth's 
hospital)  ? 

How  has  the  Justice  Department  handled  the  authority  already  available  to 
it?  What  has  been  the  exi)erience  of  state  and  local  governments  who  have  been 
defendants  in  actions  wbere  ^he  federal  government  has  been  involved? 

Are  there  other  federal,  or  federally  sponsored,  programs  which  could  improve 
the  care  of  institutionalized  persons  without  the  involvement  of  the  Justice 
Department? 

Will  the  federal  government  be  duplicating  legal  efforts  already  undertaken 
in  the  states? 

If,  after  careful  consideration  of  these  concerns,  the  committee  moves  to  enact 
this  legislation,  then  we  respectfully  submit  three  amendments,  which  I  will  now 
briefly  describe : 

AMENDMENT    NO.    1 

If  Congress  does  not  intend  that  the  Justice  Department  duplicate  legal 
remed'es  currently  being  pursued  in  the  states,  it  should  be  clearly  stipulated  in 
report  language  such  as  follows  : 

"To  avoid  duplicating  the  legal  remedies  currently  being  pursued  in  the  states,. 
it  is  the  intent  of  Congress  that  the  Justice  Department  not  be  involved  as  an 
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added  party  unless  new  causes  of  action  are  brought  which  limit  or  expand  sub- 
stantive matters  already  before  the  court." 

•■In  regard  to  initiating  an  action,  it  is  the  intent  of  Congress  that,  m  any 
given  state,  no  new  cases  will  be  filed  by  the  Justice  Department  concerning 
Issues  substantially  the  same  as  cases  already  before  the  court  awaiting  decision 
in  that  state." 

AMENDMENT    KO.    2 

All  institutionalized  persons,  not  just  those  persons  residing  in  a  state  owned, 
operated,  or  contracted  faciUty,  should  be  protected  against  deprivation  of  con- 
stitutional rights.  ,.  -,      ^,     ,  ,•      i. 

In  reco^-nition  that  the  right  to  equal  protection  under  the  law  apphes  to  per- 
sons residing  in  private,  as  well  as  public,  faciUties,  all  language  which  limits 
this  legislation  to  facihties  owned,  operated,  or  managed  by  a  "State  or  poUtical 
subdivision  of  a  State"  should  be  deleted. 

AMENDMENT    NO.    3 

Prior  to  "intervention"  in  an  action,  the  U.S.  Attorney  General  should  be  re- 
quired to  follow  the  same  certification  procedures  as  proposed  in  Sec.  2  of  S.  10. 

This  concept  was  previously  endorsed  in  the  Senate  bill,  S.  1393,  and  would 
prevent  the  Department  of  Justice  from  circumventing  the  requirements  of  Sec.  2 
bv  intervening  in  lavv'suits  previously  filed  or  cooperating  with  legal  services  or 
other  attornevs  who  are  already  htigating  on  behalf  of  institutionalized  i>ersons. 

Thank  you  "for  your  courtesy  today,  Mr.  Chairman,  and  it  is  our  hope  that  your 
committee  will  be  able  to  give  our  amendments  careful  consideration. 


Illinois  Material  Submitted  by  Senator  Bayh 

State  of  Illinois, 
Department  of  Children  and  Family  Services, 

April  13,  197S. 


Memo  to  :  . 

From  : . 

Subject : . 

The  attached  letter  mailed  to  Mr.  Edelson,  Superintendent  of  Dixon  Develop- 
mental Center,  indicates  we  saw  no  evidence  of  staff  inflicted  abuse  on  one^ 
.  However,  I  feel  it  necessary  to  state  very  strongly  some  of  my  con- 
cerns about  conditions  observed  at  Dixon.  The  cottage  in  which  — ; —  re- 
sides is  supposedly  capable  of  housing  48  residents.  At  the  time  ot  our 
investigation  there  were  46  severely  and  profoundly  retarded  females  in  this 
cottage.  We  were  told  that  at  any  given  time  there  could  be  from  3  to  i  stall  work- 
ing in  the  cottage.                                                                       .                          ,  „.i-,a,.£. 

Upon  entering  the  cottage,  there  is  a  day  room  approximately  40  x4U  ^i^^^^ 
the  majority  of  the  residents  were  located.  The  general  atmosphere  was  that  or 
"bedlam  "  Girls  were  lying  on  the  floor  under  tables,  sitting  on  the  floor,  rock- 
ing running  about,  etc.  We  saw  other  girls  who  looked  as  though  they  might 
have  been  abused,  either  self-abused  or  by  other  residents.  It  was  our  impression 
that  except  during  sleeping  hours,  the  girls  remain  in  this  one  day  room  witn 
very  little  programmed  activities  or  diversions.  We  were  told  that  the  girls  ao 
not'use  the  gym  on  ground  during  the  winter  for  two  reasons— (1)  the  girls  were 
not  allowed  to  go  outside  if  the  temperature  was  zero  or  below  and  (-)  tne  giris 
were  said  to  be  physically  uncoordinated  and  the  likelihood  of  their  slipping 
during  lev  conditions  was  present.  While  there  is  a  swimming  pool  available, 
we  were  told  that  only  a  few  of  the  girls  were  chosen  to  utilize  this  option.     _ 

We  asked  staff  at  the  Center  to  send  us  daily  reports  of progress  in 

the  program.  Among  other  things,  the  reports  had  numerous  recordings  indicating 
that  she  had  been  bitten  by  other  program  residents.  F>ruises,  scratches,  etc.  were 
cited  on  numerous  occasions  on  these  reports.  The  staff  at  Dixon  .seem  to  teel 
that  the  majoritv  of  these  problems  center  around  this  giiTs  aggressp.  e  be- 
havior. While  this  could  be  a  contributing  factor,  it  becomes,  in  my  estimation, 
somewhat  minor  when  considering  the  total  situation  existing  m  this  cottage. 
Obviously  there  are  other  girls  in  this  cottage  who  are  physically  aggressive  ir 
lias  been  recipient  of  numerous  bites,  scratches  and  bruises  over  a 

period  of  time.  .         ,         •     i  *.  /i  -r. 

In  my  opinion,  it  is  ludicrous  to  attempt  an  investigation  of  an  isolated  in- 
stance of  individual  resident  abuse.  In  my  opinion  the  facility  itself  represents 
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an  abnise  which  should  be  eradicated  by  those  with  the  necessary  power  to  take 
such  action.  I  do  not  feel  that  the  blame  can  be  put  on  staff,  administrative  or 
otherwise  at  the  center.  In  my  estimation  child  care  staff  are  also  victimized 
by  such  conditions.  I  would  hope  that  some  action  could  be  initiated  in  the  near 
future  which  could  begin  to  alleviate  the  present  situation. 

Should  you  have  any  questions,  please  do  not  hesitate  to  contact  me. 


RocKFORD,  III.,  April  IS,  1978. 
Ee . 

Mr.  David  Edelson, 

Svperiufendent,  Dixon  Developmental  Center, 

Dixon.  III. 

Dear  Mr.  Edelsox  :  You  are  probably  aware  of  the  report  the  Department  of 
Children  and  Family  Services  received  reearding-  the  suspected  child  abuse  of 

— a  resident  at  Dixon  Developmental  Center.  We  proceeded  as  we  would 

on  all  reports  of  child  abuse — a  caseworker  saw in  her  home  and  also 

talked  to  the  girl's  mother. 

The  initial  report  was  received  from  Dr.  Winterhalter  of  Rockford  ^temorial 

Hospital  on  3-26-78  at  approximately  3:25  P.M. was  seen  that  same 

■day  in  her  parents'  home.  Dixon  Developmental  Center  was  contacted  on  March 
2Tth  to  inform  them  of  the  report  and  our  intent  to  investigate.  Mr.  Hagen  and 
myself  visited  the  Center  on  April  4.  1978.  At  that  time  we  interviewed  Alice 

Blackburn,  the  Social  Worker  for  unit,  and  Miriam  Edelson.  We 

visited unit  and  talked  with  the  child  care  staff,  observed 

and  the  atmosphere  witliin  the  cottage.  From  the  evidence  available,  it  would 

appear  that  the  physical  abuse  of was  not  inflicted  by  staff  at  the 

Center,  but  by  other  residents  in unit.  However,  we  are  concerned,  as 

I  am  sure  you  are.  about  the  number  of  children  in  this  unit  and  the  relatively 
small  number  of  staff  available  for  supervision,  etc.  We  understand  that  plans 
are  underway  to  move  this  group  of  residents  into  a  more  spacious  unit  and  hope 
that  this  transpires  as  soon  as  possible. 
Sincerely, 

Les  Brown. 
Area  Administrator, 

State  of  Illinois, 
Department  of  PtiBLic  Health, 

Springfield,  III,  June  6, 1978. 
He  Dixon  Development  Center 

Mrs.  Candace  Long. 

Executive  Director,  WinncMpo-Boone  Association, 

East  State,  Suite  121,  Rockford,  III. 

Dear  Mrs.  Long:  Thank  you  for  your  letter  of  May  17,  1978,  the  enclosed 
letter  to  Ms.  and  the  memo  from  Mr.  to  Ms.  . 

I  have  forwarded  a  copy  of  your  information  to  Robert  deVito,  M.D.,  Director, 
Illinois  Department  of  Mental  Health  and  Developmental  Disasbilities,  401 
William  G.  Stratton  Building,  Springfield,  and  asked  that  he  institute  an  investi- 
gation through  his  department  concerning  this  matter. 

You  are  correct  that  many  of  the  cottages  at  Dixon  Developmental  Center 
are  not  certified  by  the  Illinois  Department  of  Public  Health.  State  facilities  are 
specifically  excluded  under  the  hospital  and  nursing  home  licensure  Acts.  How- 
ever, staff  from  the  Illinois  Department  of  Public  Health  are  currently  in  the 
process  of  surveying  all  State-owned  mental  health  facilities,  based  upon  current 
State  licensing  standards. 

Thank  you  for  bringing  this  matter  to  our  attention.  If  you  would  like  to  dis- 
cuss matters  involving  developmentally  disabled  client's  in  long-term  care  facili- 
ties. I  am  sure  Patricia  A.  Nolan,  M.D.,  Associate  Director,  Office  of  Health 
Fac'lities  and  Qualit^y  of  Care,  Illinois  Department  of  Pubhc  Health,  525  West 
Jefferson,  Springfield,  will  be  happy  to  meet  with  you. 
Yours  sincerely, 

Paul  Q.  Peterson.  M.D.,  M.P.H., 

Director  of  Puhlic  Health. 
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THURSDAY,  MARCH  29,  1979 

U.S.  Senate 
Subcommittee  ox  the  Constitution 
OF  the  Committee  on  the  Jitdiciart, 

Washington.  B.C. 

The  subcommittee  mot  pursuant  to  recess  at  9 :40  a.m.,  in  room 
1202  of  the  Dirksen  Senate  Office  Building;  Hon.  Birch  Bayh  (chair- 
man of  the  sul)committee)  presiding. 

Present :  Senators  Bayh,  Tlmrmond,  and  Hatch. 

Also  present :  Senator  Morgan. 

Staff  present :  Tom  Parry,  chief  minority  counsel ;  Stephen  ]Mark- 
man,  minority  counsel. 

Senator  Hatch.  We  will  call  this  subcommittee  meeting  to  order. 

The  Subcommittee  on  the  Constitution  will  now  come  to  oi'der. 
lYe  will  continue  our  hearings  on  S.  10,  the  rights  of  institutionalized 
persons.  Our  first  witness  this  morning  will  be  the  Honorable  Ernest 
Dean,  president  of  the  Mental  Eetardation  Association  of  America, 
Inc. 

Ernest  is  from  my  State,  and  I  am  very  proud  of  him.  He  is  the 
former  presideiit  of  the  Utah  State  Senate,  former  candidate  for 
Governor  in  1964.  He  has  been  active  in  the  National  Organization  of 
State  Legislators.  Pie  has  been  instrumental,  in  the  development  and 
growth  of  the  Utah  State  Training  School,  and  is  a  very,  very  good 
example  in  the  areas  where  he  has  shown  such  great  interest,  and  an 
example  throughout  the  country.  He  is  a  former  small  businessman, 
now  affiliated  with  Utah  Technical  College  at  Provo.  He  is  a  dedicated 
legislator  who  over  the  course  of  the  generation  has  contributed 
greatly  to  aiding  handicapped  children  institutionalized  at  the  Utah 
State  Training  School. 

We  may  occasionally  disagree,  as  I  suspect  we  do  today  on  S.  10, 
but  I  am  not  sure.  A^Tiether  we  agree  or  disagree.  I  have  always  found 
Senator  Dean  to  have  opinions  very  much  worth  hearing,  and  I  have 
a  great  deal  of  respect  for  him  and  will  listen  very  carefully  to  that 
which  I  can  for  a  few  minutes  here  today. 

I  am  going  to  have  to  turn  the  hearing  over  to  staff,  and  then  Sena- 
tor Dean  and  I  are  going  to  meet  afterward  in  my  office  so  that  I  can 
chat  with  him  a  little  bit  more  about  it.  I  am  also  going  to  read  his 
statement  very  carefullv  today. 

So,  Senator  Dean,  if  you  would  come  to  the  witness  table  and  pro- 
ceed with  your  testimony,  we  would  appreciate  it.  I  hope  you  will  for- 
give me,  as  I  have  to  leave  this  hearing  to  go  to  the  Small  Business 
Committee,  which  is  having  a  markup  on  a  bill.  You  understand  that, 
I  am  sure,  better  than  most  people  in  our  society. 

We  are  delighted  to  have  you  with  us  and  very  honored  to  hear  from 

you  today. 

(339) 
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TESTIMONY  OF  EENEST  DEAN,  PRESIDENT,  MENTAL 
RETARDATION  ASSOCIATION  OF  AMERICA,  UTAH 

Mr.  Dean.  Thank  you.  Senator  Hatch,  for  those  kind  remarks.  I  do 
appreciate  the  opportunity  of  meeting  with  you  later,  and  hopefully 
I  can  turn  your  head  a  little  bit  in  if  not  opposing  the  bill,  which  I 
don't  suppose  I  can — I  know  what  that  process  is — but  hopefully 
maybe  toward  some  amendments  to  make  it  much  more  palatable  to 
State  and  local  government,  and  more  feasible  to  operate,  and  not  in- 
clude duplicative  kinds  of  levels  of  Government  doing  the  same  thing. 

Senator  Hatch.  I  will  be  very  interested  in  your  suggestions. 

Mr.  Dean.  In  my  testimony  as  you  read  it,  you  will  note  that  first  I 
oppose  the  bill  strenuously,  but  then  second,  I  don't  do  that  in  a  vac- 
luim;  I  Oiler  the  suggestion  of  scrapping  that  bill  and  starting  over 
with  another  bill  that  would  make  more  sense  in  the  balance  between 
levels  of  Government  in  reforming  any  weakness  in  the  system. 

Senator  Hatch.  Are  you  going  to  present  a  copy  of  this  substitute 
bill  here  today  to  the  committee  ? 

Mr.  Dean.  No ;  but  I  would  be  happy  to  draw  up  that  bill  and  pre- 
sent it  to  the  committee. 

In  my  testimony  I  make  recommendations  as  to  what  ought  to  go 
into  a  bill. 

Senator  Hatch.  "We  would  be  happy  to  have  3'ou  take  a  crack  at 
that :  in  fact,  we  would  be  very  much  appreciative  of  any  efforts  you 
could  make  in  that  regard.  But  we  will  certainly  read  your  testimony 
today,  look  at  the  suggestions  you  have,  discuss  them  in  my  office  with 
the  limited  time  we  will  have  there.  But  at  least  I  will  try  to  get  back 
for  that.  And  whatever  suggestions  we  can  accept,  we  will. 

Senator  Bavh  is  cosponsor  of  this  bill  and  the  principal  sponsor  of 
the  bill.  We  will  just  see  what  we  can  do. 

Mr.  Dean.  Senator  Bayh  and  I  have  been  on  the  right  side  of  a 
number  of  issues  and  had  crossing  of  relationships  from  his  position 
in  the  Congress  to  mv  position  in  those  national  organizations. 

Senator  Hatch.  Yes. 

_]Mr.  Dean.  So  while  I  am  here,  I  hope  that  I  can  also  maybe  bend 
his  ear  a  b>tle  bit.  too. 

Senator  Hatch.  That  would  be  fine.  He  happens  to  be  a  great  chair- 
man of  this  subcommittee,  and  we  get  along  very  well.  I  am  the  rank- 
ing minority  member  of  the  committee.  I  am  sure  he  will  be  very 
interested  in  A-nur  thouehts  on  this  subject. 

Mw  Dean.  The  third  thing,  liefore  7/ou  do  leave.  Senator,  that  T 
would  indicate  to  you.  that  in  this  document  and  in  my  presentation 
here  this  morning,  I  am  a  realist.  I  know  that  if  I  oppose  the  bill  that 
doesn't  necessarily  mean  it  is  going  to  fall  dead.  And  so  I  am  making 
some  recommendations  also  for  amendments  to  the  bill  as  a  last  re- 
sort, and  maybe  I  could  expand  on  those. 

Senator  Hatctt.  We  will  be  very  intf^rested  in  those,  and  we  will 
appreciate  your  testimony  here  today.  If  you  will  forgfive  me,  T  am 
goinq-  to  turn  the  remaining  part  of  this  meeting  over  to  staff  so  they 
can  take  the  testimony,  give  the  information  to  Senator  Bayh,  and  I 
will  also  get  a  cony  of  your  statement  today. 

Senator  Bayh  should  be  here  momentarily.  Why  don't  you  read 
your  statement  into  the  record,  and  as  he  gets  here,  I  think  you  can 
cover  it  with  him  as  well. 
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Thank  you,  Senator  Dean. 

]Mr.  Dean.  You  bet. 

Senator  Hatch.  Sorry  I  have  to  leave,  but  I  wanted  to  be  here  to 
introduce  you. 

Mr.  Deax.  I  appreciate  that  courtesy. 

My  purpose  for  testifying  today  is  to  oppose  S.  10  as  it  is  now 
written.  I  do  so  because  of  my  many  experiences  which  prejudice  me 
.against  the  bilL  I  leave  with  you  letters  and  other  documents — and  I 
have  copies  of  those  here  for  the  committee — opposinc;  the  bill,  to- 
gether with  my  expanded  visa — and  all  I  have  done  in  that  is  just 
sort  of  briefly  sketch  the  relationships  of  me  to  corrections,  to  mental 
health,  n.iental  retardation,  and  juvenile  delinquency. 

Briefly,  let  me  say  that  in  coming  to  you,  I  come  to  you  first  as 
president  of  an  interetate  association  of  parents  organization  that  re- 
late to  training  schools  and  other  residential  facilities  for  the  retarded 
and  the  development  of  the  disabled.  That  group  is  constitued  of  par- 
ent organizations  from  a  majority  of  the  States. 

Another  is  that  I  have  been  a  long-time  legislator,  having  served  as 
speaker  of  the  Utah  Plouse  of  Representatives,  and  also  as  president 
of  the  Utah  Senate,  as  well  as  chairman  of  many  legislative  committees 
dealing  with  human  resources. 

I  have  been  a  member  of  many  committees  and  chairman  and  elected 
officer  of  se^'eral  regional  and  national  legislative  organizations,  in- 
cluding the  Council  of  State  Governments  and  the  National  Confer- 
once  of  State  Legislatures,  and  in  that  conference  adopted  many 
I'esolutionss  relating  to  human  resources  and  interface  with  the  Federal 
Government  and  local  and  State  government. 

As  a  niember,  more  closely  as  being  the  president  of  MRAA,  I  was 
selected  by  the  National  Governors  Conference,  with  one  Governor, 
two  legislators,  and  two  local  government  officials,  to  interface  with 
IIEW  in  terms  of  setting  standards  and  the  time  frame  to  implement 
those  standards  relating  to  the  ICFMR  program,  concerning  stand- 
ards for  Intermediate  Care  Facilities  for  the  Mentally  Retarded. 

So,  it  is  primarily  from  the  legislative  point  of  view  and  the  mental 
retardation  thing  that  now  I  present  my  I'ocommondations. 

First,  I  oppose  the  bill,  and  I  do  so  for  the  following  reasons:  I 
do  not  believe  the  Federal  agencies  of  Government  should  be  given 
additional  power  over  State  and  local  government  in  administering 
what  have  been  traditional  powers  and  programs  left  with  the  States. 

When  the  electorate  is  clamoring  for  less  government  and  less  Fed- 
eral Government  controls,  I  do  not  believe  Congress  should  be  assign- 
ing Federal  agencies  duplicating  responsibilities  of  the  States.  S.  10 
does  just  that. 

I  do  not  believe  the  Federal  Government  has  come  anywhere  near 
putting  its  own  act  together,  let  alone  advancing  positions  for  the 
States  and  local  communities  to  follow.  This  is  especially  significant 
as  it  relates  to  Federal  programs  which  include  I'ulcs  and  regulations 
dealing  with  the  target  population  covered  in  S.  10. 

Expanding  on  that,  there  are  so  many,  and  you  take  just  the  Fed- 
eral bureaucracy  that  deals  with  any  one  of  these  institutions,  and  it 
is  not  difficult  at  any  one  time  to  get  as  many  as  40  or  50  different  agen- 
cies of  the  Federal  Government  coming  at  one  institution  in  different 
ways. 
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Before  concerning  yonrself  unnecessarily  in  State  and  local  govern- 
ment programs  outlined  in  S.  10.  I  suggest  you  should  take  a  careful 
look  at  Federal  institutions,  including  prisons,  veterans  hospitals,  and 
similar  facilities.  If  what  I  note  in  the  media  is  correct,  perhaps  you 
could  start  with  St.  Elizabeths  Hospital  in  Washington,  D.C.,  and  the 
Federal  prisons. 

In  regard  to  that,  I  don't  think  there  is  any  model  that  is  out  there 
in  front  of  the  models  that  can  be  advanced  by  State  and  local  gov- 
ernment, including  mine  in  the  State  of  Utah. 

Let  the  record  be  clear  that  I  oppose  the  bill  as  written,  under  any 
consideration.  However,  being  a  realist,  again,  I  can  see  that  my  posi- 
tion ma}^  not  hold,  and  therefore  I  am  going  to  say,  first,  I  hope  you 
scrap  tlie  bill,  and  if  you  do,  these  are  the  kinds  of  things  I  would 
like  to  see  written  in  a  new  bill.  As  Senator  Hatch  indicated,  perhaps 
it  might  be  well  if  I  wrote  that  and  gave  copies  to  the  committee,, 
which  I  will  do. 

The  first  thing  is :  The  right  of  the  Attorney  General  and  the  United' 
States  Justice  Department  to  initiate  legal  action  within  30  days  after 
notice  is  given  to  those  persons  and  agencies  listed  in  the  bill.  State 
legislatures,  who  of  necessity  must  parallel  actions  required  to  remedy 
need  changes  in  programs  and  facilities,  cannot  react  to  the  30-day 
time  frame.  The  bill  shoidd  be  amended  to  allow  the  State  legisla- 
ture to  meet  in  special  or  regular  session,  giving  a  reasonable  period 
of  time  to  provide  an  acceptable  funded  remedy,  before  the  Justice 
Department  may  institute  suit. 

1  will  hesitate  at  this  point  for  the  Senator  to  make  Avhatever  state- 
ments he  would  like  to  make.  Senator,  I  am  hesitating  to  get  you  into 
the  scene. 

Senator  Thuiimoxd.  Yes.  You  may  proceed. 

Mr.  Deax.  For  those  States  who  do  not  have  an  annual  legislative 
session,  provisions  in  the  bill  could  be  made  that  the  Governor  could 
call  a  special  session  of  the  legislature,  within  a  reasonable  time  frame, 
in  order  to  act  on  the  matter.  One  of  the  biggest  faults  of  the  bill  is 
that  you  do  not  include  those  Federal  agencies.  The  record  is  replete 
with  the  fact  that  the  Justice  Department  gets  into  a  State's  affairs 
in  this  regard  only  to  have  that  State,  whether  they  are  coerced  into 
signing  a  consent  decree  or  not,  they  are  in  opposition ;  and  you  don't 
get  the  funding  through  the  legislature  to  meet  the  remedy  just  be- 
cause the  U.S.  Justice  Department  says  that  it  has  to  be  done. 

Now,  in  section  7  of  the  bill  it  presupposes  that  Federal  rules  and 
regulations,  standards  and  legislation  are  in  place  that  would  guar- 
antee programs  and  facilities  as  being  adequate  to  meet  the  civil  or 
constitutional  rights  of  those  who  are  institutionalized,  when  in  reality 
nothing  could  be  further  from  the  truth.  'Many  examples  are  evident 
where  standards  have  not  been  set,  regulations  have  been  changed 
by  Federal  agencies  or  Federal  agencies  have  arbitrarily  set  stand- 
ards which  ignore  input  from  State  and  local  government  officials 
responsible  for  institutional  programs,  leaving  the  States  in  a  con- 
stant turmoil  over  standards. 

The  United  States  Justice  Department  is  not  the  proper  single 
agency  to  administer  this  act.  Their  involvement  in  court  actions,  and 
with  aid  from  the  Center  for  the  Law  and  the  Handicapped,  leaves 
a  lot  to  be  desired  in  terms  of  Federal  and  State  and  local  govern- 
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ment  cooperation.  Their  involvement  spawns  untold  burdens  upon  the 
administration  of  these  institutions,  thereby  reducing  the  effective- 
ness of  staff  working  to  impro^'e  programs  to  serve  tlie  residents  of 
the  institution. 

Examples  are  everywhere.  In  your  neighborhood,  the  U.S.  Justice 
Department's  suit  against  the  Rosewood  School  for  the  Retarded  in 
Maryland,  spawned  seven  additional  civil  rights  suits,  all  of  which 
have  been  struck  down  by  the  courts.  What  a  shame  to  clutter  that 
superintendent  with  this  extra  burden,  when  he  could  have  used  his 
•energies  to  improve  prograins  for  the  retarded  under  his  charge. 

And  that  is  a  reality:  Once  you  start  a  U.S.  Justice  Department 
suit,  tliere  are  a  whole  array  of  suits  that  come  along  to  the  site. 

Another  example  occurred  in  my  own  State.  When  a  Utah  Federal 
judge  invited  the  U.S.  Justice  Department  into  Utah's  correctional 
institution  to  answer  the  charges  made  to  his  court  by  inmates  of  the 
prison,  almost  the  entire  State  was  in  opposition  to  the  judge's  pro- 
gram of  releasing  prisoners  on  technicalities  of  the  conunitment  pro- 
cedure and  ignoring  the  grievances  of  the  crime  itself. 

Prior  to  the  intervention  of  the  Justice  Department,  the  Utah  leg- 
islature instructed  its  interim  research  committee  to  study  the  cor- 
rectional program  and  to  present  legislation  to  the  legislature  which 
would  upgrade  the  prison,  its  programs  and  facilities,  including  pro- 
jecring  whether  new,  smaller  facilities  should  be  built.  In  spite  of  this, 
the  Justice  Department  duplicated  what  the  legislative  connnittee 
had  done,  so  you  had  parallel  efforts.  And  I  happened  to  be  chair- 
man of  that  conmiittee.  and  knew  nothing  of  what  the  Justice  De- 
partment was  doing,  along  to  the  side  of  the  legislative  committee, 
in  tlie  recommendations  that  were  advanced.  And  I  am  happy  to  say 
that  the  legislature  has  since  acted,  and  I  have  copies  of  the  action 
that  lias  been  taken  to  upgrade  the  prison  facilities. 

It  would  have  come  on  indejiendently  of  any  Justice  Department 
action  in  the  State  of  Utah.  Cases  like  these  leave  much  to  be  desired 
in  giving  the  Justice  Department  additional  court  powers. 

Again,  on  page  6,  subsection  6.  by  its  exclusion,  places  a  priority 
on  private  institutions  as  opposed  to  public  institutions.  If  the  bill 
sliould  pass,  this  section  should  be  amended  to  include  private  in- 
f=titutions  who  accept  residents  who  are  there  by  virtue  of  Federal, 
State,  or  local  government  financing.  If  residents  ai-e  accepted  in  Gov- 
ernment funded  private  facilities,  the  whole  facility  should  be  sub- 
ject to  the  same  regulations. 

The  assumption  is  made  that  the  U.S.  Justice  Department  can  be 
obicctive,  when  in  reality  they  seem  bent  on  minimizing,  and  this  is 
putting  it  very  mildly,  if  not  destroying  institutional  programs  and 
resources  in  favor  of  community  alternatives. 

As  I  ask  you  to  reject  S,  10  as  written,  I  suggest  the  following  pro- 
posals for  the  committee's  consideration  : 

Rewrite  a  l)ill  which  will  draw  tojrether  representatives  of  the  Fed- 
eral establishment,  including  HEW,  HUD,  the  Attorney  General's 
Office.  Justice  Department,  and  the  President's  Offi'-e  to  meet  with  a 
coalition  of  State  and  local  government  officials  drawn  tojrether  })y 
the  National  Governor's  Conference,  and  which  will  include  Gover- 
nois.  State  legislators,  attorneys  general,  county  commissioners,  and 
mayors  of  cities  and  towns.  Jointly  this  committee  could  draw  together 
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experts  at  the  national,  State,  and  local  levels  who  could  do  the- 
following: 

First,  review  both  the  Federal  and  State  constitutions  as  to  whose 
responsibility  it  is  for  the  management  and  control  of  State  institu- 
tions. Hopefully,  it  can  be  resolved  that  no  one  level  of  government, 
especially  the  Federal  Government,  would  be  superior  to  the  other 
two  in  mandating  actions  to  be  carried  out  by  the  other  two. 

Establish  stiindards  which  must  be  met  for  (he  care  and  treatment 
of  those  institutionalized — private  and  public  facilities — which  meet 
the  constitutional  and  civil  rights  of  those  institutionalized. 

Xext,  categorize  existing  institutions  according  to  the  efficiency  or 
inefficiency  in  meeting  the  above  standards. 

Establisli  a  funding  formula  among  the  three  levels  of  government. 
with  the  Federal  Government  taking  the  lead.  To  qualify  for  Federal 
moneys,  the  other  levels  must  jji'ovide  matching  moneys  as  set  forth 
in  this  formula.  Those  institutions  needing  extra  appropriations  to 
correct  the  deficiency  should  receive  a  greater  share  of  Federal  money 
as  an  incentive  for  correcting  the  deficiency. 

Eeview  State  and  local  zoning  ordinances  which  preclude  small 
group  living  arrangements  of  tlie  tai'get  pojudations  of  mentally  re- 
tarded/developmentally  disabled,  mentally  ill,  juvenile  delinquents, 
and  felons  in  zones  designated  as  residential,  and  set  standards  which 
no  political  subdivision  can  circumvent  in  guaranteeing  the  rights  of 
this  population.  These  rights  are  being  abridged  in  political  subdivi- 
sions in  most  of  the  States  today. 

As  the  president  of  the  Mental  Retardation  Association,  again,  it  has 
been  my  lot  to  try  to  build  some  gi'oup  homes  for  th^  retarded  in  the 
State  of  ITtah.  T  went  to  a  Federal  agency  to  gather  funding,  and  it 
was  for  the  building  of  those  homes.  Just  to  give  you  the  kind  of 
horrendous  thing  I  had  to  do  as  a  government  official  to  .get  an  ap- 
proval of  that.  I  had  to  first  get  the  money  set  aside  by  HFD.  I  found 
out  at  that  time  there  were  no  regulations  that  vx-re  advanced  l)y 
Congress,  or  HT^D,  or  any  other  agency  that  would  bring  programs  to 
the  mentally  retarded  in  along  with  programs  for  the  aged.  All  of 
the  rules,  regulations,  and  eveiything  had  l)een  advanced  for  tlie 
aged.  So  I  had  to  work  through  that  first.  And  T  had  to  be  shifted  from 
three  layers  of  the  Federal  GoA'ernment  m  terms  of  getting  that  done, 
from  Utah,  to  Denver,  to  Washington,  D.C. 

Finally  T  o;ot  the  I'ules  and  reo-ulations  advanced  to  the  point  that 
they  are  now  part  of  the  scene.  Tlien  T  had  to  go  to  local  government 
and  come  up  with  getting  zoning  changes,  and  waivers,  and  all  other 
kinds  of  thinas  that  shouldn't  have  to  happen. 

So,  if  you  are  going  to  do  something,  for  heavens  sake,  get  into  the 
thing  of  looking  at  zoning  requirements  that  preclude  us  from  doing 
the  job  of  decentralizing  as  we  want  to. 

I  will  hesitate  again" for  the  Senator  if  he  would  like  to  get  into — 
did  I  assume  that  another  Senator  came  in  ? 

Senator  Thurmond.  ]Mr.  Dean,  I  just  want  to  sav  that  Aye  are  very 
pleased  to  have  you  with  us  today,  to  have  such  a  distinguished  legis- 
lator, public  servant,  and  concerned  citizen  to  appear  before  the  com- 
mittee and  give  us  the  benefit  of  your  views.  I  am  sure  you  have  been 
very  helpful. 

S'enator  Bavh  had  to  go  to  the  hospital.  His  wife  is  ill. 
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Oil,  is  he  back?  Excuse  me.  He  is  the  chairman  of  this  subcommittee, 

so  he  will  take  over.  .    ,       ,  •  ^ 

Mr  De\x  Yes:  and  Senator  Bavh,  it  has  been  my  experience  to 
c=it  in  audiences  where  I  have  even  invited  you  to  be  the  speaker  ot 
government  officials  at  the  State  and  local  level  of  government.  I  have 
appreciated  your  response;  first,  as  a  U.S  Senator,  aii<l  m  a  good  mim- 
ber  of  the  human  resource  programs  of  the  States  and  of  the  Nation. 

However,  I  guess  you  can  appreciate  the  fact  that  if  I  oppose  you 
on  this,  I  feel  that  I  should  have  good  right  to  do  it,  and  I  would  hope 
that  vou  would  afford  me  the  time  away  from  this  committee  to  maKC 
some  recommendations  for  change  in  your  bill  that  might  make  it  a 
better  bill  as  it  relates  to  local,  State,  and  Federal  involvement  in  what 
ought  to  be  a  common,  total  program  to  serve  those  that  are  institu- 
tionalized. ■,        ,1      P     j^  .1    i.  1         ;c. 

Senator  B  \yh.  Let  me  just  say  that  the  fact  that  you  are  here  is 
evidence  of  the  fact  that  we  have  and  will  continue  to  have  an  open 
process.  I  would  be  glad  to  have  any  suggestions  you  might  give  as  to 
how  we  could  better^accomplish  the  goals  we  are  trying  to  accomplish 
publicly  on  the  record.  I  mean,  that  is  why  we  are  having  the  hearings. 

I  aiwlooi/e  to  mv  colleaoues  for  a  delay  agam  this  morning.  I  think 
we  all  realize  that 'in  addition  to  being  officials  and  political  figures  ot 
some  sort  or  another,  we  also  are  personal  individuals  who  have  per- 
gonal concerns.  I  appreciate  the  fact  that  Senator  Thurmond  and  Sena- 
tor Hatch  have  made  it  possible  for  us  to  go  ahead. 

Of  course,  vou  know  we  have  a  verbatim  printed  record  that  t^iII  be 
made  available  to  all  of  our  colleagues,  so  anything  you  say  will  be 

'"'Mr^'^DEix   mTv  I  continue?  I  will  be  through  in  a  few  minutes. 

Senator  Bath.  We  didn't  get  your  statement  until  this  mornnig. 
It  was  the  other  witnesses  that  I  had  a  chance  to  read. 

Mv.  Dean.  Yes ;  I  can  appreciate  that  I  was  extended  the  courtesy 
of  c-etting  them  here  late. 

Anvwav,  the  local  zoning  ordinances  are  a  prol)lem  m  terms  ot  de- 
institutionalization. Your  bill  does  not  address  that  issue  And  you  can 
superimpose  anv  kind  of  a  Federal  regulation  on  local  government, 
and  you  will  not  get  the  job  done  unless  something  is  done  to  change 
local  zoniiio;  ordinances.  ,  , 

Now,  vo5  should  set  a  target  date  for  all  institutions  to  comply 
with  the' established  standards  as  prom.ulgated  by  this  committee,  as 
I  have  promulgated  should  come  on  line.  -^    ^i  •    i  ^^^ 

Now,  should  the  committee  reject  the  proposal  to  rewri  e  this  bil !. 
I  suo-aest  your  consideration  for  the  following  amendments  to  S.  10 : 
\FiSw  the  State  le.o-islatures  to  meet.  You  have  to  refer  to  some  sort 
of  dme  frame  in  letting  the  State  legislators  have  a  shot  at  this  Ihen 
vou  ought  to  include  in  the  bill  private  institutions.  I  don  t  thmk  they 
ought  to  be  a  preferential  kind  of  institution,  because  some  of  tlie 
weaknesses  in  institutional  programs  are  there  m  abundance,  ihen 
you  should  call  for  the  elimination  of  the  local  zoning  ordinances.  1  ou 
should  establish  a  committee  of  State  and  local  officials  that  are  knowl- 
edrreable  in  institutional  programs  to  advise  the  Congress  as  we  go 
down  the  line  of  changes  that  would  be  required  m  continuing  legis- 
lation, funding,  and  court  actions  necessary  to  guarantee  the  constitu- 
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tional  rights  of  tlie  population.  Governors,  State  legislators,  county 
officials,  and  mayors  should  constitute  that  committee. 

Let  me  conclude  by  putting  on  my  other  hat,  as  president  of  the 
Mental  Retardation  Association  of  America.  Now,  those  parents  want 
the  constitutional  rights  of  their  children  met,  no  matter  where  they 
are.  The  group  that  I  represent  knows  that  there  are  constitutional 
rights  that  are  probably  not  being  met  in  some  instances  in  institutions, 
whether  they  be  private  or  public.  But  we  are  dedicated  to  trying  to 
work  within  the  framework  of  government  to  correct  those  deficien- 
cies. However,  we  can  point  out  to  you  that  where  institutions  are 
being  looked  at  as  being  something  less  than  desirable,  so  can  commu- 
nity programs  be  looked  at  as  less  than  desirable.  And  to  shift  off  into 
a  community  that  doesn't  want  an  institution,  a  group  home  for  one 
of  these  populations,  you  have  put  a  burden  on  their  back  greater 
than  being  in  the  institution  itself.  Nothing  in  your  bill  alludes  to  that. 

Further,  that  group  wants  to  see  that  the  rights  of  the  population, 
even  if  their  constitutional  rights  are  met,  doesn't  jeopardize  their 
welfare,  and  that  welfare  can  be  a  matter  that  ought  to  be  of  concern 
to  whoever  is  going  to  be  there.  There  are  instances  and  so  on  when 
a  person  ought  to  be  institutionalized  against  their  civil  rights.  This 
group  also  believes  that  the  States  are  better  able  to  administer  insti- 
tutional programs,  and  that  Federal  intervention  should  be  in  the  aid 
of  the  funding  process,  to  guarantee  an  adequate  program  for  their 
retarded  program,  wdiether  it  be  in  the  institutions,  nursing  home, 
group  home,  or  whatever  kind  of  a  residential  facility. 

Xow,  Mr.  Chairman,  I  have  with  me  a  letter  from  my  Governor, 
an.d  it  is  addressed  to  you,  expressing  his  and  the  State  of  Utah's 
opposition  to  your  bill  and  the  reasons  why.  In  addition  to  that,  I  have 
some  other  materials  here  that  I  will  give  to  staff  that  can  be  dis- 
tril)uted  to  the  committee  that  would  further  indicate  that  States 
like  Utah  have  done  a  good  job  and  are  doing  a  good  job,  but  you  still 
liave  the  Justice  Department  already  there. 

So  I  leave  you  that  as  my  testimony,  and  hopefully  I  can  encourage 
you  to  at  least  change  the  bill. 

Senator  Thurmond.  Mr.  Chairman,  you  have  kindly  said  that  I 
<?ould  ask  a  question  now.  I  will  just  take  a  very  brief  period.  I  have 
another  committee  meeting. 

Airain  I  want  to  welcome  you.  ]Mr.  Dean.  I  might  just  ask  you  this : 
T  believe  you  are  the  president  of  a  large  organization  whose  aim  is  to 
help  the  mentally  retarded,  is  that  correct? 

Mr.  Dean.  That  is  correct. 

Senator  Thurmond.  We  have  heard  that  the  bill  would  also  help 
the  mentally  retarded.  Since  your  organization  is  opposed  to  S.  10. 
do  you  feel  the  final  residt  of  its  implementation  will  be  a  help  or 
a  liindrance  to  the  mentally  retarded  in  institutions  around  the 
coinitrv  ? 

_  ]Mr.  Dean.  My  organization  is  for  the  civil  rights  and  the  constitu- 
tional rights  of  this  popidation  to  be  met.  The  way  I  differ  in  terms 
of  this  bill  is  the  approach  that  is  used.  I  think  it  is  a  wrong  approach 
to  l)ring  about  a  series  of  court  cases  across  these  United  States,  and 
heap  that  burden  upon  those  that  are  administering  programs.  That 
is  what  this  bill  will  do. 
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Now,  the  recommendations  that  I  am  making  to  the  committee  are, 
for  heavens  sake,  it  is  an  intergovernmental  relations  responsibility 
to  meet  these  constitutional  rigiits.  I  think  you  would  do  far  better 
to  rewrite  a  bill,  and  I  have  made  some  suggestions  as  to  what  that 
rewrite  ought  to  be,  in  joining  tState  and  local  government  with  Fed- 
eral Government  in  putting  all  of  our  resources,  not  only  the  courts 
but  the  executive  branch  of  Government  together,  and  the  legislative 
branch  of  Government  together,  of  designing  standards  that  we  can 
live  with  thac  guarantee  those,  and  that  vre  are  all  a  part}^  to. 

Senator  Thurmond.  I  want  to  ask  you  this : 

Do  you  feel  the  responsibility  for  these  correctional  institutions 
and  mental  institutions  and  other  institutions  down  in  the  States  is 
the  responsibility  of  the  State,  or  is  that  a  responsibility  of  the  Fed- 
eral Government? 

Mr.  Dean.  It  should  be  a  responsibility  of  the  State.  And  I  think 
the  Constitution  of  the  United  States  is  replete  with  the  fact  that  it 
doesivt  really  give  the  United  States  responsibility  for  the  administer- 
ing of  those  human  resource  programs. 

Senator  Thurmond.  Do  you  feel  that  the  Governor  of  your  State  and 
the  olhcials  of  your  State,  the  head  of  your  mental  institutions,  your 
correctional  institutions,  and  others,  are  just  as  interested  in  those  in- 
mates down  there  as  is  tlie  Justice  Department  or  somebody  in 
Washington  ? 

yir.  Dean.  I  have  a  letter  from  the  Governor  stating  that  very 
thing.  And  as  a  longtime  legislator,  let  me  give  you  a  little  of  the 
liistory  so  you  will  know  that  I  am  not  opposed  to  constitutional 
rights.  I  was  the  chief  sj^onsor  of  legislation  in  our  State,  got  it  passed, 
to  create  the  community  mental  health  centers.  We  have  de]:>leted  our 
population  at  the  institutions  by  two-thirds.  We  have  built  a  con- 
tinuum of  services  between  the  institution  and  those  community  men- 
tal health  centers. 

I  have  been  chairman  of  a  committee  that  has  looked  at  the  correc- 
tional facilities  of  our  State,  and  have  made  recommendations  to  the 
legislature  for  change  and  have  got  those  changes  on  the  way  to  being 
done.  I  have  been  involved  in  terms  of  the  institution  that— and  have 
really  brought  on  ICFME,  standards,  both  buildings  and  otherwise, 
and  on  my  own,  gone  to  the  sites  of  what  States  can  do,  gone  to  group 
homes.  It  isn't  one  or  the  other,  and  it  isn't  one  or  the  other  that  relates 
to  the  Federal  Government  or  the  State  government  or  the  local  gov- 
ernment, or  whether  it  is  an  institutional  program  or  a  community 
program. 

There  has  got  to  be  balance  there.  And  I  am  telling  you  that  the 
Federal  Government  has  not  come  up  with  that  bill:  neither  have 
the  States.  And  it  is  long  overdue  that  we  join  hands  and  come  up  with 
that  before  Ave  impose  a  rnsh  of  court  cases  on  the  States  and  those 
institutions  in  administering  programs. 

That  is  another  speech.  Senator. 

Senator  TMr^ijroxn.  Yes;  I  understand. 

Do  you  think  it  was  proper  for  the  Federal  Govermnent  to  ])e 
injecting  itself  into  these  matters  which  are  the  responsibility  of  tlie 
States  and  which  the  States  should  be  as  interested  as  the  Federal 
Government  in :  and  if  given  time  to  make  corrections,  don't  you  feel 
the  States  would  do  that? 

43-519 — 70 23 


348 

Mr  Dean.  I  think  there  are  other  approaches  far  better.  I  ask  you, 
really,  is  the  way  that  the  Federal  Government  is  administered  more 
efficieAt  and  better  than  government— that  is  local  government  and 

State  government?  .  ^  ■     .  £        a^a 

If  we  don't  have  a  partnership  arrangement  in  terms  of  needed 
change,  and  we  have  one  level  of  government  that  is  superimposing 
itself  unilaterally  on  the  other  two  levels  of  government— I  will  re- 
turn the  question  to  you :  Do  you  think  that  is  good  government  in  a 

Ten^t^o^Z  bill  10  does  that.  It  sets  out  a  priority  base  with  the  Fed- 
eral Government  having  control  through  the  Attorney  General  s  otiice 
and  the  U.S.  Justice  Department.  _  p    wi    . 

Senator  Thurmond.  Under  our  Constitution,  dont  you  feel  that 
the  founders  of  this  Government  and  this  country  had  m  mmd  leav- 
ing with  the  Federal  Government  the  responsibilities  such  as  national 
defense,  interstate  commerce,  foreign  affairs  and  so  forth  here  at  the 
Federal  level,  but  leaving  State  matters  with  the  States  ? 

Mr.  Dean.  I  agree  with  that.  You  bet. 

Senator  Thurmond.  Isn't  a  mental  institution  m  a  State  or  a  cor- 
rectional institution  in  a  State  primarily  a  State  matter? 

Mr.  Dean.  That  is  exactly  the  way  I  believe.  Senator. 

Senator  Thurmond.  In  fact,  I  understand  now  that  conditions  m 
some  of  these  Federal  institutions  are  nothing  like  what  they  should 
be.  Maybe  they  better  clean  up  their  own  institutions  before  they  go 
telling  the  States  what  to  do  with  their  institutions. 

Mr.  Dean.  You  are  right  on  target,  Senator.  That  is  absolutely  the 

way  I  feel.  ^.      • 

Senator  Thurmond.  So  as  I  understand,  your  suggestion  is  more  or 

less  cooperation  instead  of  confrontation  ? 

Mr.  Dean.  Absolutely. 

Senator  Thurmond.  Let  the  Federal  Government  assume  responsi- 
bility and  do  a  good  job  with  its  institutions,  and  let  the  States 
assuine  responsibility  for  the  State  institutions. 

Some  people  might  say,  well,  the  State  institutions  won't  do  it. 
Well,  I  presume  there  is  always  neglect ;  nothing  is  perfect.  No  level  of 
government  is  perfect  in  every  detail.  But  don't  you  feel  again,  I  ask, 
that  the  people  in  each  State  are  interested  in  seeing  the  inmates  of 
the  institutions  treated  properly  and  will  do  the  best  they  can  to  cor- 
rect any  conditions  that  are  improper  ? 

Dr.  Dean.  I  think  it  is  being  done  all  over  the  United  States  in  the 
50  States. 

Senator  Thurmond.  I  wish  to  thank  you  for  appearing  here  as  a 
witness.  I  have  got  to  go  to  another  committee  now.  I  wish  to  thank 
the  distinguished  chairman  for  allowing  me  to  ask  these  questions 
at  this  time. 

Senator  Bath.  Always  a  privilege  to  have  you  here,  Senator 
Thurmond.  I  know  how  busy  you  are. 

Mr.  Dean.  Having  been  a  Senator  for  as  long  as  I  have,  I  can 
appreciate  that  you  are  torn  from  here  to  there  and  everywhere. 

But  the  very  fact  that  you  are  having  this  input  in  opposition  to  your 
bill.  Senator  Bayh,  is  the  real  democracy.  I  hope  that  your  ears  are 
open  and  that  your  eyes  are  open,  and  that  you  can  maybe  take  some 
suggestions  that  are  constructive  in  nature. 
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Senator  TliURi^Ojm.  Mr.  Chairman,  I  have  a  few  questions  for  some 
of  the  other  witnesses.  If  you  will  be  kind  enough  to  let  counsel  pro- 
pound them  ? 

Senator  Bayh.  Without  objection,  I  will  be  glad  to  do  that. 

Mr.  Dean.  Did  the  chairman  have  any  questions,  or  am  I  excused, 
then? 

Senator  Bath.  I  would  like  to  ask  some  questions  if  you  have  a  little 
more  time,  Senator. 

First  of  all,  I  appreciate  the  fact  that  you  would  take  the  time  to 
be  with  us.  "We  have  made,  let  me  say  for  your  information,  a  number 
of  changes  in  the  bill  compared  to  the  test  as  it  was  originally  drafted.- 
I  don't  know  whether  you  are  familiar  with  that. 

Mr.  Dean.  Yes;  I  am  very  familiar  with  the  old  bill,  and  I  com- 
mend you  most  highly.  If  you  are  going  to  criticize  something,  I  guess 
you  really  ought  to  pass  out  the  bouquets  first.  But  I  think  your  ver- 
sion this  time  is  far  better  than  it  was  before.  I  think  there  is  still  room 
for  improvement. 

Senator  Bayh.  We  are  not  looking  for  good  conduct  medals  or  any- 
thing like  that,  but  rather  to  show  you  that  this  whole  process  has  been 
one  of  trying  to  find  out  what  the  right  answer  is,  I  have  never  run  one 
of  these  institutions.  I  have  been,  as  you  know,  a  presiding  officer  in  a 
State  legislature,  and  I  have  a  great  deal  of  sensitivity  as  to  States 
rights. 

Somehow  or  another,  when  I  came  through  the  State  legislature,  I 
also  recognized  that  States  have  responsibilities,  which  I  am  sure  you 
also  recognize,  and  that  if  the  State  does  not  fulfill  its  responsibilities, 
then  it  seems  to  me  it  is  in  jeopardy  of  waving  a  lot  of  those  States 
rights. 

Now,  we  have  State  citizens  in  all  of  our  institutions  that  also  inst 
happen  to  be  U.S.  citizens.  As  you  know  very  well,  the  Constitution 
says  those  individuals  have  certain  rights. 

We  had  a  specific  complaint  here.  I  looked  around,  and  apparently 
I  left  it  back  at  the  office.  However,  it  was  a  complaint  that  I  read  to 
one  of  our  other  witnesses,  citing  parasites  on  bodies  of  those  who  are 
in  custodial  care,  a  lack  of  clothing,  lying  around  on  the  floor  naked, 
the  heating  pipes  uncovered.  There  was  no  regulation  of  the  tempera- 
ture of  the  water.  As  a  result,  some  of  the  inmates  were  seriously 
scalded  or  burned  because  of  lack  of  custodial  care,  or  because  of  the 
fact  that  custodial  care  had  been  turned  over  to  other  inmates.  There 
was  brutal  treatment  of  patients;  they  damaged  one  another.  One 
patient  was  physically  thrown  over  a  cliff  by  another  patient  who  was 
supposed  to  be  acting  as  a  custodian.  There  were  a  couple  or  three 
homicides. 

It  is  that  kind  of  thing  that,  if  it  is  going  on,  we  ought  to  stop.  I 
would  assume  you  would  concur? 

Mr.  Dean.  Absolutely.  I  am  for  the  full,  best  proervam  in  the  world 
for  the  population  that  we  f  re  talking  about.  The  difference.  Senator, 
is  not  in  the  need  for  thnt  kind  of  pro.trram.  it  is  in  the  appronf'h.  how 
we  come  by  getting  it.  That  is  the  difference  between  you  and  I  on 
this  issue. 

Senator  Bath.  One  of  the  amazino-  facts  of  li^e  thn^  I  nevpr  ppncp  to 
be  surprised  at  continues  to  exist.  We  are  talkinor  about  9?>0  million 
Americans,  and  sometimes  I  find  myself  having  to  stand  back  when 
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I  am  trying  to  get  sometliing  passed  and  examine  what  I'm  doing.  It 
looks  so  right;  I  have  studied  it  at  hearings,  yet  I  can't  get  50  other 
Senators  to  go  along  with  me,  and  I  have  to  reniind  myself,  well,  maybe 
if  you  can't  get  50  other  Senators  to  go  along  with  you,  maybe  you 
better  take  a  look  at  what  you  are  doing. 

You  represent  the  Mental  Retardation  Association  of  America.  How 
large  a  group  is  that  ? 

Mv.  Dean.  That  is  a  group  that  has  quite  a  large  membership  in 
almost  every  State  in  the  Union.  They  have  active  chapters,  State 
chapters.  It  is  an  interstate  association  of  State  chapters,  rather  than 
a  national  organization.  We  have  about  32  of  those  States  that  are 
organized  and  attached  to  our  organization. 

Senator  Bath.  Could  you  give  us  a  listing  of  these  States?  I  would 
like  that  for  the  record. 

Mr.  Dean.  Yes.  In  your  State  of  Indiana  we  have  a  strong  chapter. 
The  parents  at  the  Fort  Wayne  school,  and  one  other  school  in  your 
State ■ 

Senator  Bath.  Who  is  the  State  president  in  Indiana  of  the  Mental 
Retardation  Association  of  America  ? 

jNIr.  Dean.  Rev.  Haybaker.  Do  you  happen  to  know  him  ? 

Senator  Bath.  Xo,  I  don't. 

Mr.  Dean.  He  is  a  pastor  and  has  a  child  at  one  of  the  institutions, 
and  is  the  president  of  our  organization  there. 

Senator  Bath.  Do  you  have  any  idea  how  many  members  there  are 
in  the  Indiana  association?  I  will  talk  to  Rev.  Haybaker. 

Mr.  Dean.  I  would  think  it  would  be  better  if  thov  related  it  to  you, 
because  the  parents  and  friends  of  all  of  the  institutions  in  Indiana 
comprise  the  membership  that  relates  to  our  national  organization. 

Senator  Bath.  In  our  State  and  the  other  States  that  I  have — I  only 
ask  the  question  because  you  are  the  president  of  this  other  organiza- 
tion— had  a  chance  to  cherk  on.  the  membership  in  the  National  Asso- 
ciation for  Retarded  Citizens  is  several  times  greater. 

That  doesn't  mean  we  are  not  all  trying  to  accomplish  the  same  goal. 
I  would  assume  we  all  have  concern  for  people  in  institutions.'Our 
goals  should  be  the  same. 

Lot  me  ask  yon,  you  mentioned  that  sometimes  it  was  necessary  to 
institutionalize  someone  against  their  human  rights.  I  don't  think  the 
Constitution  Quarantees  citizens  from,  being  institutionalized.  But  hu- 
man rights  and  constitutional  risfhts  provide  a  judicial  framework 
throuo'h  which  this  institutionalization  should  take  place.  Did  you 
really  mean  tliat  we  ought  to  institutionalize  somebody  in  violation  of 
their  human  rights  ? 

Mr.  Dean.  Let  me  give  you  an  example.  Senator.  For  your  informa- 
tion, I  not  only  deal  at  the  national  level  in  this  scene :  I  deal  with  the 
kids  themselves  on  me  goinjr  in.  I  have  no  retarded  child  of  mv  own, 
but  T  really  spend  the  time  in  working  with  the  institutionally 
retarded. 

Senator  Battt.  I  understand  that  your  constituency  is  a  constituency 
that  contains  one  of  the  largest  institutions  in  the  State  of  Utah.  Is 
that  accurate? 

Air.  Dean.  That  is  correct. 

Let  me  .give  you  some  examples.  One  that  comes  to  mind :  A  consti- 
tutional risrht  of  a  severelv  retarded  eirl  would  be  that  she  live  in  the 
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comiiinnity.  in  tlie  residence  of  her  choice:  that  if  that  girl  lias  got 
a  problem  that  is  sex  oriented,  and  that  she  finds  herself  pregnant 
time  after  time  while  she  is  out  there,  there  ought  to  be  some  kind  of 
a  program  to  the  side  of  that  constitutional  right  that  might  protect 
her  from  society  that  is  taking  advantage  of  her,  you  see.  Those  are 
the  kinds  of  instances  that  I  am  talking  about,  ^Yllere  for  their  own 
protection  you  may  have  to  have  an  individual  program  plan 

Senator  Bayii.  But  you  see,  that  doesn't  really,  whatever  the  situa- 
tion might  be,  violate  her  human  rights. 

I  would  assume  that  your  State  and  most  States  have  a  legal  frame- 
work under  which  a  determination  like  that  can  be  made.  I  would 
want  a  mother,  because  she  saw  that  the  young  woman  was  beginning 
to  go  out  with  boys,  and  became  concerned  that  she  might  become 
pregnant,  to  be  able  to  sit  down  with  the  institutional  doctor  and  say. 
"Well,  we  better  take  care  of  this."  However,  it  should  be  taken  care 
of  in  a  way  that  does  not  violate  the  girl's  rights  either. 

I  mean,  there  is  a  way  in  which  the  same  legal  process  that  put  the 
young  Avoman  into  custodial  care  can  also  deal  wnth  problems  like  that. 
That  is  what  I  think  we  are  trying  to  do,  isn't  it,  to  govern  through  the 
legal  process  ? 

Mr.  DiiAx.  Yes.  I  would  think  that  that  is  probably  the  purnotp  of 
your  bill,  and  T  think  that  this  is  one  of  the  gray  areas  that  is  in  there, 
as  to  what  is  the  best  interest  of  the  individual,  as  opposed  to  the  con- 
stitutional right.  It  is  in  those  kind  of  instances  that  you  will  find  the 
greatest  rash  of  court  cases  that  are  there.  Regardless  of  all  the  experts 
working  up  what  might  be  a  plan  for  that  resident  in  terms  of  what 
is  best  for  them  in  a  whole  arrav  of  services  for  them,  you  can  have 
a  court  case  come  along  to  the  side  that  says  all  of  this  is  no-go,  and 
the  constitutional  riglits  are  being  violated.  That  girl  has  a  right  to 
go  out  and  ,<iot  pre.imant  as  many  tiines  as  she  wants  to. 

Senator  Baytt.  "\Ve  are  not  talking  about  that  now,  We  are  talking 
about  one  previously  institutionalized  witness  who  sat  where  you  are 
last  year.  It  wasn't  a  question  of  getting  out  and  getting  pregnant.  She 
was  institutionalized.  She  was  told  she  was  going  to  .10  to  tlie  doctor 
to  have  her  tonsils  taken  out.  and  they  ended  up  sterilizing  her.  That 
is  hardlv  the  way  to  run  an  institution,  is  it?  In  addition,  she  is  now 
a  functioning  member  of  society.  She  was  wrongly  institutionalized 
and  she  can't  have  children. 

Mv.  Deax.  I  would  not  condone  that.  no.  I  just  think  that  would  be 
far  from  what  I  would  like  to  see. 

Senator  Bayh.  I  honestly  believe  when  we  really  sret  down  to  refin- 
ing our  differences,  that  the  differences  probably  will  be  a  good  deal 
less  than  our  areas  of  ajrreement.  I  wouldn't  want  to  cause  you  to  join 
with  that  assessment,  but  I  have  got  to  believe  it. 

;Mr.  Deax.  Let  me  say  as  it  relates  to  the  civil  and  constitutional 
riq-hts  and  proffi-ams  toguarantee  that,  no  matter  where  that  person 
is  in  a  program.  I  would  agree  with  you.  It  has  to  be  met.  We  are 
toofother  on  that. 

Spnator  B^ytt.  As  T  inentioned  ye«tprday.  and  T  don't  want  to  take 
much  morp  of  vour  time,  you  have  been  verv  patient  already,  but  as 
a  former  State  legislator,  and  as  a  national  legislator.  T  know  we  ]ust 
don't  have  enough  resources  to  do  everything  we  want  to  do. 
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Part  of  the  problem  is  created  not  by  State  legislators  being  insensi- 
tive and  just  ignoring  the  kind  of  conditions  that  I  read  from  that 
specific  case,  but  that  either  they  are  not  aware  of  them  because  a  lot 
of  our  State  legislators  just  don't  pay  attention  to  institutions  like 
you  do,  coming  from  a  constituency  that  has  a  major  institution,  or 
perhaps  a  greater  possibility  that  there  are  just  such  demands  for 
resources  necessary  to  resolve  other  State  problems  that  take  prece- 
dence in  the  legislators'  mind  that  they  don't  allocate  the  resources. 

Let  me  ask  you  to  change  roles  with  me. 

Mr.  Dean.  You  know,  I  have  had  that  opportunity.  My  political 
party  has  wanted  me  to  run  for  that  spot  up  there,  but  I  kind  of 
preferred  being  back  in  Utah  as  one  of  these  kind. 

Senator  Bath.  Well,  we  have  to  ask  Senator  Garn  and  Senator 
Hatch  whether  they  want  that  kind  of  competition.  I'd  let  them  answer 
that  question.  You  might  want  to  do  it,  anyhow,  but  that  is  for  you  to 
decide  out  there. 

We  had  a  distinguished  attorney  general  here  from  one  of  our  other 
States  yesterday.  And  we  had  certain  allegations  of  shortcomings  in 
one  of  the  institutions.  The  superintendent  of  that  institution  had  been 
telling  the  Governor  and  the  State  legislators  for  over  a  year,  a  year 
and  a  half,  I  guess  it  was,  that  they  had  better  take  care  of  the  situation 
or  there  would  be  trouble. 

Absolutely  nothing  was  done.  As  a  result,  we  got  Uncle  Sam 
involved. 

^Yh^t  can  we  do  to  keep  that  kind  of  thing  from  happening ?  The 
attorney  general  Avas  telling  us  they  didn't  have  notice  and  all  these 
kinds  of  things,  but  the  facts  were  that  the  superintendent  was  telling 
these  people,  "I  recognize  we  have  trouble." 

What  do  we  do  as  Federal  officials,  char^zed  with  protecting  U.S. 
constitutional  rights,  what  do  we  do  to  get  the  message  across  so  that 
things  like  that  are  taken  care  of  before  suits  happen  ? 

If  the  superintendent  of  the  institution  can't  get  their  attention,  how 
do  we  do  it? 

]Mr.  Dean.  I  just  think  that  you  will  find  that  the  National  Gov- 
ernors Conference  and  the  National  State  Legislatures  Conference, 
and  they  are  going  to  give  you  a  statement  in  opposition  to  your  bill — 
I  met  with  them  yesterday  in  Denver.  They  are  going  to  be  feeding 
that  in. 

But  those  two,  plus  the  association  of  counties  and  cities  across  this 
United  States,  are  clamoring,  clamoring,  if  you  please,  for  the  oppor- 
tunity of  sitting  with  the  Federal  Government,  Congress,  and  all  of 
the  Federal  agencies,  in  developing  standards  that  we  can  live  on  the 
intergovernmental  scene  in  a  united  kind  of  effort.  And  that  it  should 
not  be  the  responsibility  of  this  scene,  in  any  one  of  those  levels,  but  the 
best  expertise  from  all  of  the  levels  ought  to  come  together  and  first 
set  standards. 

And  they  are  not  there.  Your  bill  assumes  that  the  standards  are 
there.  The  very  last  section  of  your  bill  says  it  has  nothing  to  do  with 
setting  standards. 

Senator  Bath.  I  think  it  is  important  here.  Senator,  that  we  under- 
stand what  we  are  talking  about  here.  I  don't  know  whether  you  are 
talking  about  this  version  or  the  previous  version  of 'the  bill. 

Mr.  Dean.  The  one  that  was  mailed  to  me. 


353 

Senator  Bath.  We  are  not  talking  about  the  kind  of  institutional 
standards  that  you  and  I  would  usually  address  when  we  were  m  the 
StTte  ledslature  as  clothing,  amount  of  space,  the  number  of  custo- 
dians, what  they  are  paid,  diet,  health  care.  We  are  not  talkmg  about 

'^  We'^rl^^llkingtbout  constitutional  standards-and  I  will  just  read 
yo  this!  because  we  have  tried  to  take  the  rights  of  the  S  ates  into 
consideration.  I  want  this  bill  to  be  the  court  of  last  resort.  We  are 
talldn^  about  ecrepious  or  flagrant  conditions.  Conditions  which  are 
willful  or  wantx^n  or  conditions  of  gross  neglect  which  deprive  such 
persons  of  any  rights,  privileges,  or  mimunities  secured  or  protected 
V  the  Constihitimi  of  the  United  States  causing  such  persons  grievous 
harm.  And  that  such  deprivation  is  pursuant  to  a  pattern  or  practice 

""SvfareTot  just  talking  about  somebody  that  claims  they  don't  get 
enouo-h  to  eat  or  thev  don't  get  filet  mignon.  We  are  not  talking  about 
the  isolated  incident  where  somebody  is  hurt  or  even  gets  killed. 

We  are  talking  about  a  practice  that  goes  on  that  is  seriously  de- 
priving individuals  of  their  rights.  That  is  the  kind  of  standard  that 
we  are  talking  about. 

Excuse  me  for  interrupting.  •       .i  •    j.- 

Mr  De4n.  No;  I  think  that  is  great.  I  think  your  version  this  time 
of^the  bill  is  far  better  than  it  was  before.  I  think  there  is  still  room 
for  improvement,  and  I  hope  that  you  are  open  to  the  suggestions  i 
am  going  to  put  in  your  hand.  •     4i  „  „ 

sfnatOT  Bath,  I  am  anxious  to  get  them.  You  see,_here  again,  there 
is  the  notice  provision  in  there.  I  mean  I  think  it  is  unconscionab  e 
that  this  kind  of  thing  start  before  the  State  officials  be  advised  it  is 
going  to  start.  Aiid  there  has  been  some  of  that  m  the  past.  We  know 
that. 

L^t  iM '^give'^^ou  some  dilemmas  that  you  put  the  States  and 
local  governments,  especially  the  States,  in.  You  have  the  U.S.  Justice 
Department  come  in,  like  they  did  in  Nebraska  and  join  with  the 
other  group,  the  Law  for  the  Order  and  the  Handicapped  or 
whatever  they  call  themselves,  and  the  two  of  them  be  heU-bent  on 
destroying  the  institution  as  an  institution,  and  order  all  ot  that 
population  to  be  placed  out  into  the  communities. 

Then  vou  go  to  try  to  place  those  m  the  communities,  and  you  hnd 
the  resistance  of  the  communities,  that  they  want  the  new  residen  lal 
facility  or  whatever  it  is  in  some  community  other  than  wheie  i  live. 
And  that  is  the  dilemma  that  you  find  yourself  in.  • ,  i    .i, .  ,  TT  d 

You  can  come  in,  as  you  have  done  m  Nebraska,  with  that  U  .to. 
Justice  Department,  and  you  will  find  that  you  are  not  going  to  get 
the  job  done  because  you  don't  have  those  kmds  of  contiols  o^er  tlie 
neighborhoods  that  is  going  to  reject  that.  .  „„.^n.r  fhnt 

So  that  is  why  I  pose  to  you  that  you  are  not  a  single  agency  ^hat^ 
ought  to  be  administering  this  program,  or  going  through  the  court 
cases,  to  heap  that  on  the  burden  of  the  intergovernmental  scene  m 

correcting  the  issue.  ^         .  ^.,    ,.       i    •^i.f  fi.nf 

I  a-ree  with  you  that  wherever  there  is  a  constitutional  right  that 
is  beiSg  left  out  there  to  the  point  that  there  is  a  problem,  it  ought  to 
be  rectified. 


354 

Senator  Bayh.  Let  lis  assume  that  we  agree  on  whatever  that  situa- 
tion is. 

Now,  before  Uncle  Sam  gets  involved  in  this  he  has  to  give  SO-days 
notice.  And  before  that  notice,  he  has  to  provide  to  the  State  officials 
the  alleged  conditions  which  deprive  rights,  privileges,  or  immunities 
secured  and  protected  by  the  Constitution  of  the  United  States,  sup- 
porting facts,  measures  which  he  believes  may  remedy  the  alleged 
conditions,  and  he  must  point  out  that  he  has  made  a  reasonable  eifort 
to  consult  with  the  Governor  or  chief  executive  officer;  that  he  has 
endeavored  to  eliminate  the  alleged  conditions,  and  pattern,  and 
practice  of  resistance  by  informal  or  other  methods;  and  that  he  is 
satisfied  that  the  appropriate  official  has  had  reasonable  time  to  take 
action. 

Mr.  Dean.  One  of!  the  biggest  faults  of  your  bill  is  the  30  days. 
That  would  lead  any  of  the  people  working  for  the  Justice  Depart- 
ment that  doesn't  have  the  same  feeling  toward  that  institution  that 
perhaps  you  and  I  do.  could  exercise  that  30-day  notice,  and  it  is 
being  done,  regardless  of  the  working  relationship  over  here,  as  you 
indicate. 

I  think  that  is  one  of  the  recommendations  T  make  to  you ;  that  you 
need  to,  by  language  itself,  embrace  that  legislature  as  a  party  to  all 
of  this  action,  and  give  a  time  frame  that  instead  of  30  days,  as  it 
relates  to  either  a  regular  or  special  session,  and  it  ought  to  be  spelled 
out  in  the  bill  along  those  lines. 

Senator  Bayii.  T  would  like  to  point  out,  and  you  might  want  a 
chance  to  look  at  the  way  that  language  reads  here  again  after  we 
are  through,  but  the  30  days  only  starts  after  all  these  other  efforts 
have  been  made. 

Mr.  Dean.  That  is  not  the  way  I  read  your  bill. 

Senator  Bayh.  Let's  not  argue  with  what  it  says  here.  You  have 
read  it.  I  have  read  it.  Let's  read  it  again  and  see. 

Mr.  Dean.  Then  let  me  make  some  suggestions  for  change. 

Senator  Bayh.  All  right.  I  would  be  glad  to  have  your  suggestions. 

But,  5^ou  see,  the  30  days  is  based  on  A,  B,  C,  two  and  three  of  those 
other  things  that  I  read  to  you.  So  what  I  want.  I  don't  want  some- 
body sitting  up  there  in  the  Department  of  Justice  or  in  the  district 
attorney's  office  in  Salt  Lake  City  or  Lidianapolis  and  decide,  OK, 
by  gosh,  we  are  going  to  [!:et  a  few  headlines. 

Or,  we  don't  have  enough  to  do,  which  frankly  I  know  is  not  the 
case,  because  everybody  has  more  tlian  they  can  do.  But  they  go  out 
here  on  what  we  call  a  toot  of  their  own. 

I  want  a  trial  after  they  have  made  a  good  faith  effort  to  try  to 
get  this  thing  resolved  with  a  minimum  amount  of  acrimony.  If  they 
are  not  able  to  get  it  resolved  that  way,  it  seems  to  me  we  have  the 
responsibility  of  doing  something. 

Would  you  be  in  favor  of  cutting  off  funds.  Federal  funds,  if  there 
were  certain  shortcomings? 

Mr.  Dean.  No;  as  I  pose  in  this,  that  is  one  of  the  weaknesses  of 
the  Federal  system  as  it  relates  to  local  government.  Starting  a  fimd- 
ing  program  and  then  backing  away  from  it.  I  am  not  in  favor  of 
that. 

But  I  am  in  favor  of  setting  up  a  formula  that  is  based  on  Federal, 
State,  and  local  government  participation  in  this,  and  setting  out 
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within  that  funding  mechanism  a  priority  relationship  to  some  of 
those  institutions  that  are  very  deficient,  with  a  greater  share  of  the 
Federal  money  going  in  to  help  turn  some  of  those  around  to  making 
the  conditions  meet  the  constitutional  rights  of  the  population  that 
that  institution  serves. 

I  think  that  is  a  better  approach  than  the  courts  coming  in  to 
mandate  something. 

Senator  Bayii.  I  think  perhaps  I  have  already  said  it,  but  the  way 
I  envision  this  bill,  the  court  doesn't  mandate  anything  until  other 
things  have  been  tried.  If  you  just  plain  have  some  hardhearted  State 
officials,  for  reasons  that  seem  good  to  them,  there  might  be  some 
counterbalancing  that  would  seem  more  important,  if  the  State 
officials  just  absolutely  refuse  to  move  to  remedy  tliese  violations  of 
the  U.S.  constitutional  rights,  then  it  seems  to  me  something's  got  to 
be  done. 

That  is  what  this  bill  is  designed  to  do.  We  are  talking  about,  you 
mentioned  a  rash  of  court  cases.  In  the  last  5  years  there  have  only  been 
31  cases.  Twenty  of  those  have  been  resolved  amicably  by  consent 
decree,  11  of  them  have  had  to  go  to  trial. 

The  assistant  attorney  general  suggested  he  thought  that  this  legis- 
lation might  lead  to  somewhere  between  7  to  10  cases  annually.  I 
would  think  that  once  this  legislation  passed,  and  everybody  realized 
that  there  had  to  be  a  cooperative  spirit,  there  wouldn't  even  be  that 
many  cases. 

Look,  I  would  be  glad  to  have  any  information  you  have.  You  have 
certainly  had  a  longtime  personal  interest  and  involvement  in  this. 

Mr.  Dean.  I  will  respond  to  that  and  then  I  will  conclude,  unless 
you  have  other  questions,  but  in  responding  to  it,  there  seems  to  be  a 
chain  reaction,  whether  it  be  a  Federal  court  case  or  whether  it  be 
cases  within  the  States  themselves.  And  the  information  that  the 
attorney  general  has  given  you  has  to  be  false  in  terms  of  the  totals  of 
the  court  cases,  when  you  add  the  two  together. 

I  gave  the  example  before  you  came  in  of  Rosewood  here  in  Mary- 
land. One  Federal  court  case  spawned  seven  additional  State  cases, 
all  of  them  turned  back  by  the  courts. 

And  so  that  is  the  experience  that  is  out  there.  It  isn't  as  simple  as 
seven  cases.  It  is  one  on  top  of  another.  And  that  is  the  thing  that  I 
am  fearful  of. 

The  Justice  Department  will  be  the  one  that  is  putting  this  thing 
together,  rather  than  what  ought  to  be  done  as  between  the  legislative, 
both  at  the  Federal.  State  and  executive,  and  both  of  those,  being  the 
ones  that  come  together  and  mastermind  a  program  that  we  can  put 
our  resources  to  get  the  job  done.  I  think  it  is  bigger  and  greater  than 
the  Justice  Department. 

I  think  that  all  of  us  are  shooting  for  the  best  care  and  treatment  of 
this  population  to  meet  not  only  the  constitutional  rights,  but  what's 
the  best  program  to  lift  them  and  the  whole  system. 

So,  with  that,  I  have  a  letter  here  from  my  Governor  to  you,  Senator 
Bayh.  He  is  supporting  my  position,  and  hoping  that  maybe  you  can 
relate  to  some  of  the  things  that  T  have  asked  you  to  do. 

I  guess  you  are  offering  me  the  opportunity  then  to  feed  into  the 
record  what  T  would  propose  as  a  new  bill,  or  amendments  to  your  bill 
that  might — for  your  consideration,  at  least. 


356 

Senator  Bayh.  Yes.  I  want  to  be  very  open  and  honest  with  you 
here.  I'd  like  to  have  any  suggestions  you  make.  Any  suggestions  you 
make  will  go  in  the  record. 

But  as  far  as  the  ones  that  I  seriously  consider,  it  will  be  those  that 
help  perfect  the  way  we  solve  the  problem,  not  ignore  the  existence  of 
the  problem. 

Mr.  Dean.  Can  I  conclude  with  just  one  more  position  ? 

Senator  Bayh.  Surely. 

Mr.  Dean.  That  is  that  I  was  a  lecturer,  guest  lecturer  last  week  to 
a  night  high  school  of  young  kids  that  had  dropped  out  of  high  school 
and  that  were  going  to  night  high  school.  And  I  presented  this  prob- 
lem to  them : 

Should  the  Federal  Government  be  the  one  that  would  take  the 
lead  through  the  Justice  Department?  Should  it  be  the  responsibility 
of  State  and  local  government  ?  Or  should  it  be  a  responsibility  of  all 
three? 

Their  answer  was  this : 

If  it  is  a  Federal  program  such  as  a  Federal  prison,  the  Federal 
Government  ought  to  set  the  standards  and  administer  the  program. 

If  it  is  a  State  program  with  State  moneys,  the  State  ought  to  do  it. 

If  it  is  a  local  program,  it  ought  to  be  local. 

And  if  there  is  funding  coming  from  all  three  sources,  you  ought  to 
get  together  and  answer  the  problem. 

Now,  those  are  kids  that  are  problem  kids  in  the  communities.  And 
I  think  they  have  got  their  heads  screwed  on  pretty  well  in  terms  of 
this  partnership  role  in  putting  government  together  to  the  advantage 
of  the  population  that  we  ought  to  all  be  serving. 

Senator  Bayh.  I  think  any  response  would  be  repetitive  to  what  I 
have  already  said. 

I  would  like  to  draw  your  attention  to  a  letter  read  into  the  record 
on  the  first  day  of  our  hearings  by  Senator  Hatch  from  your  State's 
attorney  general  who,  although  he  comes  to  the  same  conclusion  that 
apparently  your  Governor  and  you  do,  that  this  is  unconstitutional,  he 
points  out  that  a  lot  of  the  horror  stories  about  the  Department  of 
Justice  are  unfounded.  And  he  said  that  much  of  our  concern  about 
S.  10  has  been  removed  because  of  the  experience  we  have  had  in  the 
ongoing  prison  litigation. 

So  I  think  it  is  important  to  see  that  at  least  as  far  as  the  attorney 
general  is  concerned,  it  is  possible  to  handle  this  matter  of  cooperation 
in  a  way  that 

]\Ir.  Dean.  Would  you  like  my  response  to  that  ? 

Senator  Bayh.  Surely.  I  think  we  have  probably  already  had  your 
response.  I  just  wanted  you  to  know  what  the  attorney  general  had  to 
say. 

Mr.  Dean.  When  you  raise  it,  I  think  I  ought  to  respond  to  it. 

Our  legislature — and  the  record  is  replete  with  the  record,  that  our 
legislature  was  there  far  and  away  ahead  of  the  U.S.  Justice  Depart- 
ment's intervention  into  the  corrections  program.  I  am  leaving  you 
the  recommendations  of  our  legislature.  I  am  leaving  you  the  fund- 
ing program  that  they  put  together  to  meet  those  recommendations. 
That  came  on  and  was  started  before  the  U.S.  Justice  Department  got 
into  the  State  of  Utah. 
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Now  the  attorney  general  is  in  a  position  he  can't  do  anything  else 
other  than  placate  the  Justice  Department  of  saying,  as  long  as  you 
are  here,  let's  work  together  in  terms  of  it.  And  I  think  that's  more 
what's  been  done. 

But  in  that  same  letter  he  raises  to  your  consideration  that  your 
bill  is  unconstitutional.  And  again  maybe  you  ought  to  look  at  that. 

Senator  Bath.  I  did  look  at  that,  and  I  mentioned  that  just  now. 
So  I  am  not  trying  to  hide  anything.  But  he  also  said  he  was  not 
critical  of  the  way  the  Justice  Department  acted  in  Utah. 

I  don't  know  whether  you  think  Justice  should  get  involved  at  all 
or  not.  But  that  the  Rosewood  case  is  a  good  example,  right  on  point. 

Now  the  law  permits  the  Justice  Department  only  to  get  involved 
to  support  other  cases  that  have  been  initiated.  Sometimes  these  cases 
might  not  be  the  exact  kind  of  case  that  goes  to  the  most  flagrant 
problem. 

Our  bill  would  permit  the  Justice  Department  to  look  at  the  situa- 
tion and  say,  here's  the  problem.  Here's  the  case  and  that  most 
graphically  presents  the  problem.  Let's  just  get  at  the  nub  of  the 
thing  instead  of  on  the  periphery. 

Then  after  trying  every  other  way  to  resolve  the  situation,  they  go  to 

trial. 

Look,  you  have  been  very  articulate.  I  think  there  is  no  question 
about  where  you  stand  on  this  bill.  I  hope  you  accept  what  I  have 
said. 

Mr.  Dean.  Just  hopefully  that  you  will  look  at  those  recommenda- 
tions. It  will  improve  your  bill. 

Senator  Bath.  I  will  be  glad  to  look  at  it. 

Thank  you  for  being  with  us. 

Mr.  Dean.  You  bet. 

Senator  Bath.  Thank  you. 

I  apologize  for  not  being  here  when  you  arrived  this  morning. 

[The  letter  from  Governor  Matheson'to  Senator  Bayh  follows:] 

State  op  Utah, 
',*•  Office  of  the  Goveenor, 

Mlt  Lake  City,  March  27,  1919. 

Re    Senate  bill  10. 

Hon.  Birch  Bayh, 

Senate  Judiciary  Committee, 

U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Bayh:  It  is  my  understanding  that  Senate  bill  No.  10.  as  it 
is  currently  proposed,  would  give  the  Attorney  General  of  the  United  States 
and  the  Justice  Department  the  authority  to  bring  civil  action  against  the 
states  concerning  the  states'  institutions.  I  do  not  believe  that  this  is  a  necessary 
or  desirable  expansion  of  federal  power. 

Utah  has  been  in  the  forefront  of  developing  and  upgrading  her  programs  and 
institutions,  including  a  viable  mental  health  system  (with  an  excellent  state 
hospital  and  community  mental  health  centers),  a  broad  spectrum  of  services 
for  the  mentally  retarded,  an  adult  corrections  system  with  increasing  emphasis 
on  rehabilitation  and  community  activities,  and  a  juvenile  justice  system  that 
includes  the  decriminalization  of  certain  status  offenders  and  a  strong  move- 
ment awav  from  inappropriate  institutionalization.  These  initiatives  are  incon- 
sistent with  values  here  in  Utah.  This  is  as  it  should  be.  It  is  not  appropriate  for 
the  federal  government  to  mandate  the  design  of  state  programs. 

As  a  practical  matter,  the  federal  government  has  a  great  deal  of  influence 
already  through  funding  mechanisms  and  the  accompanying  regulations.  Fre- 
quently these  regulations  increase  costs  without  measurably  increasing  the  qual- 
ity and  effectiveness  of  programs. 


358 

In  an  era  of  increasing  fiscal  restraint,  it  is  critical  that  aU  governmental 
activities  be  evaluated  in  terms  of  whether  they  increase  the  productivity  of  our 
agencies  and  institutions.  Both  costly  federal  regulations  and  the  likelihood  of 
the  increased  litigation  that  this  legislation  would  presage  are  serious  inter- 
ferences with  efficient,  cost-effective  government.  These  are  interferences  that 
we  cannot  afford. 

.Sincerely,  I 

Scott  M.  Matheson, 
'  Governor. 

Senator  Bayii.  Our  next  witness  is  Mr.  Thomas  Coughlin,  director 
of  mental  hygiene  and  development  disabilities  of  the  State  of  New 
York. 

TESTIMONY  OF  THOMAS  A.  COUGHLIN  III,  COMMISSIONER,  NEW 
YORK  STATE  OEFICE  OF  MENTAL  RETARDATION  AND  DEVELOP- 
MENTAL DISABILITIES 

]Mr.  Coughlin.  Good  morning,  Mr.  Chairman.  I  am  very  honored 
to  have  been  requested  to  testify  before  the  subcommittee  on  S.  10, 
on  behalf  of  Hugh  Carey,  Governor  of  the  State  of  New  York,  and 
as  commissioner  of  the  New  York  State  Office  of  Mental  Retardation 
and  Developmental  Disabilities.  I  have  the  personal  responsibility 
to  oversee  the  largest  mental  retardation  system  in  the  country.  I  am 
the  parent  of  a  retarded  child,  a  former  senior  vice  president  of  the 
New  York  State  Association  of  Retarded  Children,  a  former  director 
of  a  community  service  program  for  the  retarded,  and  an  original 
plaintiff  in  the  Willoiohrook  case. 

I  will  try  to  keep  my  remarks  well  within  the  5-minute  limit  in 
order  to  save  time  for  questions.  I  will  also  quote  from  a  letter  from 
Mr.  Robert  Schonhorn  who  is  the  executive  director  of  the  United 
Cerebral  Palsy  Association  of  New  York  to  this  subcommittee,  noting 
ihat  group's  opposition  to  the  enactment  of  this  legislation. 

New  York  State  respectfully  submits  that  S.  10  is  not  necessary 
to  insure  the  rights  of  our  citizens  in  institutions  are  being  adequately 
protected.  This  legislation  is  an  inappropriate  vehicle  to  implement 
important  social  change.  The  Justice  Department,  and  particularly 
the  Federal  courts,  are  ill  equipped  to  identify  the  needs  of  dependent 
Tpeople.  to  create  new  programs,  to  undertake  executive  budgeting, 
to  overcome  intense  community  resistance,  to  secure  Federal  financial 
assistance  and  to  supervise  operation  of  a  large  scale  complex  program 
on  r>  statewide  basis. 

Mr.  Schonhorn.  from  his  experience  as  a  defendant  in  the  Willow- 
hrook  case,  states  in  his  letter  that  S.  10,  "will  not  allow  for  the  involve- 
ment of  parents  and  advocates  of  the  developmentally  disabled  in 
making  crucial  decisions,  will  hamper  the  administrator,  and  will  fur- 
ther complicate  the  provision  of  individualized  and  sophisticated  serv- 
ices to  developmentally  disabled." 

Congress  has  spent  many  years  carefully  developing  an  approach 
which  empowers  the  Department  of  Health,  Education,  and  Welfare 
to  establish  standards  and  regulate  the  care  and  treatment  of  the  men- 
tally disabled.  HEW  regulations  for  care  and  treatment  of  the  men- 
tallv  retarded  in  intermediate  care  facilities  have  been  in  place  for 
several  years.  These  regulations  were  designed  by  professionals  and 
were  promulgated  by  the  Secretary  only  after  comprehensive  nation- 
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wide  review  and  comment.  In  order  to  receix^e  Federal  medicaid  dol- 
lars, States  must  adhere  to  standards  established  by  the  reo:ulations 
and  must  conduct  utilization  reviews  and  annual  inspections.  It  is  esti- 
mated that  each  facility  for  the  mentally  disabled  in  New  York  State 
is  subject  to  over  100  quality  assessment  reviews  annually  by  Federal 
and  State  agencies. 

Kunning  an  institution  efficiently,  effectively,  and  with  a  measure  of 
human  compassion  is  a  difficult  and  demanding  challenge.  The  history 
of  the  Willowbrook  litigation  provides  an  excellent  example  of  the 
pitfalls  of  judicial  intervention.  The  combination  of  community  out- 
rage and  media  exposure  of  the  poor  conditions  at  Willowbrook  cul- 
minated in  a  class  action  suit  being  filed  March  17, 1972'.  The  suit  was 
brought  by  the  parents  of  Willowbrook  residents  with  the  legal  assist- 
ance of  the  American  Civil  Liberties  Union.  The  United  States 
Department  of  Justice  entered  the  case  as  amicus  curiae  and  provided 
assistance  in  fact-gathering  and  evidence  preparation. 

In  1975,  the  consent  judgment  was  negotiated  and  signed  with  a 
personal  pledge  from  Governor  Carey  that  a  new  system  of  quality 
treatment  and  support  services  for  the  mentally  retarded  and  develop- 
mentally  disabled  would  be  established.  The  Willowbrook  decree  be- 
came a  symbol  and  a  declaration  of  human  dignity  and  rights  for  the 
disabled" and  has  resulted  in  innovative  progi^ams  to  accelerate  place- 
ment of  residents  in  the  community  while  continuing  to  improve  serv- 
ices in  the  facility.  .  ^  .        . 

It  is  crucial  to  emphasize  that  the  real  innovation  and  acceleration 
of  program  development  for  the  mentally  disabled  in  New  York  State 
occurred  not  as  a  result  of  pressure  from  the  court,  but  as  a  collabora- 
tive commitment  of  the  Governor,  the  legislature,  voluntary  agencies^ 

and  my  office.  . 

Too"  frequently,  in  fact,  the  court  has  issued  orders  which  were 
counterproductive  and  did  not  take  into  account  the  limitation  of  the 
service  deliverv  system.  ^ 

It  has  cost  the  State  $400  million  to  comply  with  the  terms  of  the 
consent  decree.  Clearly  much  of  this  money  was  sorely  needed,  but 
regrettably  much  of  it  was  not.  At  least  $1  million  is  expended  an- 
nually solely  for  the  administrative  costs  of  complying  with  auditing 
and  monitoring  requirements  of  the  judgment.  Another  cost  conse- 
quence of  Willowbrook  is  the  need  to  hire  a  battery  of  lawyers  to  de- 
fend the  State.  But  New  York  State  is  not  only  obligated  to  pay  for 
its  own  lawyers,  we  are  now  currently  negotiating  a  $4  million  claim 
for  plaintiff's  past  legal  fees. 

The  added  costs  brought  about  by  the  consent  decree  are  only  one 
facet  of  the  problem.  Judicially  imposed  measures  are  often  too  static 
and  cannot  reflect  the  dynamics  of  change  or  permit  clinical  input 
or  administrative  flexibility  necessary  in  everyday  operation  and  de- 
livery of  services  in  a  complex  system.  As  Mr.  Schonhorn  observes 
in  his  letter : 

Too  often  members  of  the  Willowbrook  review  panel  espouse  such  theories 
which  in  an  ideal  world  we  could  all  support.  However,  they  have  been  unable 
to  implement  these  even  in  their  own  Institutions. 

A  good  example  of  my  experience  is  the  circumstances  surrounding 
the  opening  of  Bronx  Developmental  Center.  In  1965,  responding  ta 
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the  community's  needs  for  services  for  the  mentally  retarded  in  Bronx 
County,  construction  plans  for  a  1,000-bed  facility  were  designed. 
Subsequently,  consistent  with  the  development  of  a  new  philosophy  in 
the  caring  for  the  retarded,  plans  were  redesigned  reducing  the  fa- 
cility to  384  beds  and  construction  began  in  1973.  In  March  of  1977 
construction  on  the  approximately  $25  million  facility  was  completed. 

The  facility  was  to  be  a  link  in  the  comprehensive  network  of  serv- 
ices for  the  mentally  retarded  in  the  Bronx  and  was  to  be  used  to 
repatriate  Bronx  citizens  residing  in  other  developmental  centers 
throughout  the  State  and  specifically  Bronx  residents  residing  at 
Willowbrook. 

But  the  Willowbrook  review  panel  in  April  1977  issued  a  formal 
recommendation  ordering  "that  the  Bronx  Developmental  Center  not 
be  utilized  as  a  residential  facility  for  members  of  the  Willowbrook 
class." 

In  ruling  that  class  members  should  not  be  transferred  from  Willow- 
brook to  Bronx  Developmental  Center,  Judge  Bartel  noted  that: 

Although  it  has  been  asserted  that  normalization  cannot  be  completely  realized 
since  the  retarded  are  different  from  others,  this  does  not  mean  that  substantial 
normalization  cannot  be  accomplished.  All  of  the  parties  are  in  agreement  that 
normalization  is  the  ultimate  goal.  They  disagree  only  over  the  method  to  be 
employed  and  the  role  the  Bronx  Developmental  Center  should  play  in  reaching 
this  end. 

Question.  Is  this  ruling  a  declaration  of  legal  rights  or  is  it  rather 
a  declaration  of  social  policy  and  planning  goals  ?  In  either  case,  a  $25 
million  facility  desig-ned  specifically  for  persons  with  the  types  of  dis- 
abilities found  at  Willowbrook  now  stands  virtually  empty.  Even  if 
the  judge  was  right  in  his  opinion,  the  issue  seems  clearly  to  be  a 
programmatic  one  and  therefore  well  beyond  the  issue  of  "denial  of 
constitutional  rights  and  privileges. 

AVliile  judicial  prodding  may  have  been  a  spur  to  needed  action,  it  is 
a  good  management  based  on  sound  programmatic  decisions  that  ac- 
counts for  the  fact  that  the  standards  of  Willowbrook  are  being  im- 
plemented and  Federal  regulatory  standards  are  being  met. 

The  motives  of  the  Justice  Department,  in  their  concern  for  the 
care  and  treatment  of  the  mentally  disabled  are  well  intentioned.  But 
years  have  passed  since  the  commencing  of  the  Wyatt  litigation  in 
Alabama  and  WilJouihrook  litigation  in  New  York.  Since  that  time 
we  have  seen  commitments  from  Federal,  State,  and  local  govern- 
ments to  work  together  in  establishing  and  implementing  important 
social  policy  changes  for  the  mentally  disabled.  It  is  through  this 
process  that  we  will  truly  meet  the  complex  needs  of  the  individuals 
we  all  seek  to  serve. 

Thank  you.  Senator. 

I  am  prepared  to  answer  questions. 

Senator  Bath.  Fine.  I  appreciate  that,  Mr.  Coughlin. 

Mr.  LocKEMY.  In  your  testimony  you  stated  in  the  written  statement 
that  it  was  the  commitment  of  the  Governor,  legislature,  and  State 
•clRcials  which  resulted  in  improvement  of  services  to  the  mentally 
retarded  in  the  United  States. 

Just  briefly,  could  you  expand  on  that? 

Mr.  Coughlin.  My  personal  involvement  in  the  delivery  of  services 
to  the  mentally  retarded  in  the  State  goes  back  to  the  early  1960's.  I 
was   chairman   of   the   New   York   State  Association   of'  Ketarded 
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Children's  Institutional  Committee  which  had  an  oversight  role  for 
all  he  State  institutions.  We  were  well  aware,  as  parents  and  advo- 
cates for  the  mentally  retarded,  that  conditions  withm  our  mstitu- 

^^°To\^e^reS^St^^^^^^  1965,  there  were  6,000  people  living 

at  WiUowbrook.  The're  was  a  constant  pressure  applied  tln'ough  the 
friPr  a  and  through  lobbying  activities  on  the  Governor  of  tl^eState 
of  New  Yorifto  correct  thaf  situation.  The  administration  m  office  at 
that  thne  diose  to  disregard  those  pleas  and  forced  the  parents  m  19^2 
to  brinTthe  Federal  court  action.  That  court  action  dragged  through 
FeS  court  for  3  years  until  1975.  The  administration  that  was  m 
lur^^t  the  time  absolutely  refused  to  consider  any  type  of  relief  m 
terms  of  tnsenTo^       ternfs  of  changing  things  very  dramatically  m 

%^ifn'Sll^^^^^  changed  in  1975,  it.changed  with  a  public 

commitment  a  public  commitment  to  change  thmgs  m  the  mstitutions 
oTe^f  the  fiist  acts  of  the  new  administration  was  the  signmg  of  the 
PoTsent  order  One  of  the  second  acts  was  to  appropriate  large  amounts 
oTs^ledSl^vsTo  change  a  situation  that  should  have  been  corrected 

^^that'coSmitment  on  the  part  of  the  Governor  has  brought  us  to 
wl4re  weTrT  wTth  WiUowbrook  today.  If  that  commitment  was  not 
diere  an  the  Federal  courts  and  all  the  Justice  Department  mterven- 
toT would  not  have  changed  anything.  We  were  able  to  see  for  a 

^tr tc™'^^^^^^^^^  systematic  social  changes  are 

brouc;ht  about  through  the  legislative  and  executive  decisionmaking 
proce^^  Ha^  e  tS^^^^  any  attempts  to  influence  this  process  through 

^'i;i!^^:S/Siris  a  very  cnrious  thing  aW  bei^i^lved 
in  an  adversarial  position  in  the  State  of  New  lork.  Motions  lor 
cSnt^mptflowing  from  the  judgment  always  happen  around  veiy 
poht3y  inopportune  moments:  2  months  before  a  general  elec- 
tion, Imonth  before  a  major  political  party  convention  m  New  loik 

^^llf  the  9  months  preceding  the  gubernatorial  election  in  1978,  there 
were  foui- separate ^suTts  thJt  wertfiled  on  right  to  treatment^^^^^^^^^^^^^ 
OnP  of  which  I  know  very  well  was  a  suit  that  was  filed  by  the  Society 
fo^the  C^^od  Wi^lTorVetarded  Children  at  Suffolk  Developmental 
Center  ThS^suit  had  been  in  the  discussion  stage  between  my  office 
and  the  plaintiffs'  attorney  for  almost  4  years,  and  the  plaintiffs  at- 
tornefkSew  f ull  well  that  the  State  was  plannmg  to  move  toward  te 
sSndlrds  required  under  the  WiUowbrook  consent  judgment.  Yet  he 
choseTn  t^^^^^^^^^^  week  in  August  of  1978  to  file  a  major  class  action 
'"^The  situations  such  as  this,  before  a  Politically  sensitive  time  of 
year,  are  not  appropriate  and  have  a  devastating  effect  on  what  we  as 
program  people  want  to  do. 
Mr.  LocKEMT.  Thank  you. 
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Thank  you,  Mr.  Chairman. 

Senator  Bayh.  Mr.  Coughlin,  we  appreciate  your  being  here. 
My  compliments  to  your  Governor.  I  had  the  opportunity  to  study 
a  little  bit  about  your  background.  I  know  you  are  a  sensitive  human 
being,  a  sensitive  parent,  a  sensitive  public  official  relative  to  the  needs 
of  those  citizens  of  our  country  who  are  unfortunately  required  to  be 
subjected  to  various  kinds  of  institutional  treatment. 

I  have  a  similar  feeling  of  respect  for  Governor  Carey.  So  in  asking 
this  question  first,  I  almost  know  the  answer,  but  I  want  to  ask  it  so  if 
I'm  wrong  in  presupposing  your  answer,  that  we  will  know. 

Without  listing  a  number  of  horror  stories,  are  there  kinds  of  condi- 
tions, kinds  of  treatment,  kinds  of  abuse  that  you  feel  are  sufficiently 
damaging  and  harmful  to  human  beings  who  are  institutionalized  that 
the  Federal  Government  has  a  responsibility  to  protect  the  rights  of 
the  individuals  or  to  see  that  those  who  are  charged  with  their  custody 
do  protect  those  rights  ? 

Mr.  Coughlin.  I  think,  Senator,  in  any  system  such  as  New  York's, 
where  we  serve  some  15,000  institutionalized  mentally  retarded  people 
through  23  different  institutions,  tliat  there  are  situations  where  a  per- 
son is  subjected  to  treatment  that  is  other  than  appropriate.  I  think 
that  in  New  York  State,  this  is  not  a  systematic  problem. 

Senator  Bayh.  I  wasn't  directing  this  at  New  York  State.  I  was  just 
asking  in  a  general,  sort  of  an  institutional  question. 

Mr.  Coughlin.  I  understand  that.  Senator.  I  think  that  the  Federal 
Government  and  the  State  government,  have  a  very  real  responsibility 
to  insure  that  individuals  who  are  in  the  custody  of  government  are 
not  subjected  to  treatment  which  would  harm  them.  If  there  is  not  an 
appropriate  response  from  State  government,  then  Federal  Govern- 
ment surely  has  a  responsibility  to  come  in  and  make  a  response. 

Senator  Bayh.  That  is  fair.  Frankly,  as  much  as  I  committed  myself 
to  trying  to  get  some  kind  of  reasonable  legislation  passed  to  deal  with 
the  problem  that  I  perceive  to  still  exist,  I  weigh  it  just  as  you  describe 
it. 

If  the  State  does  not  meet  the  responsibility,  then  the  Federal  Gov- 
ernment has  to.  It's  just  not  a  responsibility  that  falls  through  the 
cracks. 

Now,  you  mentioned  that  the  Willowhrooh  case  was  filed  in  1972? 

Mr.  Coughlin.  March  17, 1972. 

Senator  Bath.  Were  you  a  party  plaintiff  in  that  original  case  ? 

Mr.  Coughlin.  In  my  capacity  as  senior  vice  president  of  the  New 
York  State  Association,  I  had  a  great  deal  of  input  into  wliether  or  not 
the  suit  would  be  filed  and  how  the  New  York  State  ARC's  would  join 
in  it. 

Senator  Bayh.  Were  you  a  party  plaintiff  ? 

Mr.  Coughlin.  Not  a  named  party  plaintiff. 

Senator  Bayh.  But  you  were  actively  involved  and  supportive  of 
the  case  as  originally  brought  ? 

Mr.  Coughlin.  Absolutely. 

Senator  Bayh.  I  would  conclude  that  in  your  capacity  at  that  time, 
which  is  different  from  now,  you  felt  there  were  circumstance  that  did 
merit  the  bringing  of  such  a  suit  ? 

Mr.  Coughlin.  Unquestionably. 
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Senator  Bayh.  You  have  pointed  out  that  in  the  interim,  because  of 
a  number  of  circumstances,  not  the  least  of  which  your  efforts  perhaps 
the  attention  brought  by  the  suit,  Governor  Carey's  commitment,  and  I 
suppose  the  cooperation  of  the  State  legishiture,  that  situations  have 
changed  and  improved  ? 

Mr,  CouGiiLiN.  That's  correct. 

Senator  Bayh.  Now,  there  was  a  recent  motion  involving  hepatitis 
B  children  in  the  WiUowhrook  case.  Could  you  give  us  just  briefly  a 
synopsis  of  what  that  was  ? 

Mr.  CouGHLiN.  The  city  school  district  in  New  York  City  attempted 
to  eliminate  from  public  school  any  members  of  the  Willowbrook  class 
who  were  carriers  of  hepatitis  B. 

It  is  a  type  of  hepatitis  differing  from  hepatitis  A  which  is  infec- 
tious. This"  type  of  hepatitis  is  a  general  result  of  living  within  unclean 
institutions.  Many  of  the  people  who  are  at  Willowbrook  today  have 
been  there  for  a  long  time,  and  are  probably  hepatitis  B  carriers.  We 
screen  for  them.  It  is  not,  or  the  chances  are  minimal  for  transmission 
of  this  particular  strain  of  hepatitis  through  any  but  blood  types  of 
transmissions.  However,  the  city  school  district  felt  that  there  was  a 
risk  involved  and  that  children  who  were  hepatitis  B  carriers  could 
not  attend  the  public  school  system. 

The  State  of  New  York  sued  the  city  of  New  York  to  compel  them 
to  continue  to  allow  hepatitis  B  children  to  attend  public  school  sys- 
tems. Since  we  had  the  vehicle  of  the  consent  judgment  and  continuing 
jurisdiction  of  the  Federal  court,  we  brought  the  suit  in  Federal  coui't. 
It  was  one  of  the  few  times  in  the  Willowhrook  litigation  that  all  the 
parties  to  it  were  together  on  an  issue.  The  ACLU,  the  other  plaintiffs' 
attorneys,  and  the  Justice  Department  all  joined  together. 

Senator  Bayh.  Not  the  school  board  ? 

]Mr.  CouGHLiN.  Not  the  school  board.  We  decided  to  focus  our  anger 
on  the  school  board  instead  of  one  another  at  that  point  and  we  were 
successful.  Judge  Bartel  ruled  that  the  possibility  of  the  spread  of  in- 
fection was  so  minimal  that  it  did  not  present  a  hazard  and  the  children 
should  stay  in  public  school. 

Senator"  Bayh.  Your  capacity  then  was  as  director  of  mental  hy- 
giene and  developmental  disabilities  for  the  State  of  New  York. 

Mr.  CouoHLiN.  Yes. 

Senator  Bayh.  So  you  and  the  Justice  Department  were  on  the  same 
side.  And  I  assume  you  feel  everybody  contributed  to  the  positive  con- 
clusion of  the  case. 

Mr.  CouGHLiN.  Absolutely.  Justice  Department  had  a  problem  get- 
ting their  briefs  in  on  time  but  other  than  that,  they  performed  in  an 
exemplary  manner. 

Senator  Bayh.  So  there  are  two  instances  in  which  you  have  been 
involved  in  which  you  were  allied  with  the  Justice  Department  as  far 
as  trying  to  resolve  problems  affecting  our  institutionalized  citizens. 

Mr.  Coughlin.  Understand  me  clearly.  Senator.  If  I  could  interject 
for  a  moment. 

Senator  Bayh.  Please. 

Mr.  CouGHLix.  I  do  not  have  a  problem  from  a  State  policy  point  of 
view  to  the  Justice  Department  being  amicus  in  these  cases.  There  is 
a  process  for  it.  They  serve  a  legitimate  purpose.  They  can  call  up  the 
FBI,  they  can  provide  some  financial  assistance  usually  to  the  plain- 
tiffs in  tliese  matters  who  do  not  have  the  money  for  expert  witnesses. 

4S-519— 79 24 
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Once  they  are  in,  they  are  in.  We  deal  with  the  Justice  Department  as 
we  deal  with  any  other  adversarial  party  to  a  lawsuit. 

My  concern  with  S.  10  is  that  it  permits  the  Justice  Department  to 
come  in  independent  of  that  process,  independent  of  the  process  of  the 
Federal  court  lookino;  at  whether  or  not  the  Justice  Department  is 
needed  in  this  case.  That  is  my  concern  here.  Senator,  Not  Justice  De- 
partment involvement  in  the  case,  but  the  process  that  they  get  them- 
selves involved  with. 

Senator  Bayh.  You  see,  and  I  say  this  just  as  a  word  of  explanation, 
I  assume  you  have  studied  this  out  and  concluded  contrarywise,  but  I 
want  to  make  this  explanation  to  you  because  you  have  been  personally 
and  intimately  involved  before  you  became  a  public  official  represent- 
ing the  State,  which  quite  naturally  has  a  different  kind  of  perspective 
and  different  set  of  responsibilities  than  an  individual  parent  in  this 
case. 

Mr.  CouGHLiN".  I  beg  to  differ.  Senator.  The  Parents  Association, 
New  York  State  ARC,  which  is  the  major  plaintiff  in  this  case,  severed 
themselves  from  the  mental  health  law  project  and  separated  out  the 
attorneys  because  they  felt  they  were  not  getting  the  type  of  repre- 
sentation that  they  wanted  in  the  WiUoiohrook  case. 

The  New  York  State  ARC  brought  in  their  own  lawyers  to  repre- 
sent them.  So  that  to  assume  that  the  parents'  groups  in  this  country 
are  in  favor  of  total  Justice  Department  support,  I  am  not  sure  is  a 
valid  assumption,  Senator. 

Senator  Bayh.  I  have  got  to  say  that  the  strong  preponderance  of 
opinion  that  this  committee  has  received  has  been  from  parents  and 
internal  organizations  supporting  this  legislation  rather  than  oppos- 
ing it. 

Now,  I  am  sure  there  are  people  in  each  of  the  various  organiza- 
tions that  would  take  a  contrary  point  of  view. 

Wliat  I  would  like  to  point  out  is  that  the  law  of  the  land  now  is 
that  no  matter  how  egregious  the  conditions  are,  the  Justice  Depart- 
ment cannot  bring  a  case.  But  it  is  left  to  enter  cases  as  they  may  be 
brought  themselves  and  thus  are  not  in  a  position  of  bringing  a  case 
on  the  grounds  that  would  best  solve  the  problem. 

What  this  bill  is  designed  to  do  is  really  not  to  provide  any  new 
right  to  Justice  Department;  they  already  have  the  right  to  do  it  as 
they  did  in  Willoiobrook,  as  you  know,  but  to  make  sure  that  they  have 
the  chance  to  do  it  on  the  basis  that  can  accomplish  the  best  result. 

I  would  like  to  have  any  information  you  might  have  about  that,  or 
any  opinion  you  might  have  for  the  record  after  you  have  had  a  chance 
to  think  about  it,  about  criteria  which  must  be  met  by  the  Justice  De- 
partment before  they  can  get  involved.  I  would  like  to  have  any 
thoughts  you  might  have  relative  to  some  of  the  problems  that  you 
say  cause  additional  expense  after  they  are  involved.  Better  ways  to 
administer  the  oversight  process. 

I  would  like  to  have  that  and  we  can  consider  that.  But  I  think  it's 
important  not  to  attribute  all  of  the  evils  that  stem  from  Willowhrook 
to  the  Justice  Department. 

Now,  correct  me  if  I  am  wrong,  but  in  your  statement,  you  are  very 
critical  of  the  Bronx  Developmental  Center,  and 

Mr.  CouGPiLiN.  No,  the  Bronx  Developmental  Center  is  one  of  my 
facilities.  I  was  critical  of  the  Federal  court  and  the  Willowbrook 
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Review  Panel's  approach  to  the  use  of  the  Bronx  Developmental 

^Senator  Bayh.  That  was  a  decision  of  Judge  Bartel,  was  it? 
Mr.  CouGHLiN.  That  is  correct.  ,  i    j      i,     r/i   'f 

Senator  Bayh.  In  April  of  1977,  if  that  decision  was  bad,  why  didn  t 

the  State  appeal  it ?  ..       i     ,        .         •    +i.„  oo 

Mr.  CouGHLiN.  There  was  a  very  interesting  last  sentence  m  the  22- 
page  decision  which  said  even  though  Bronx  Developmental  Center  is 
not  the  appropriate  place  to  put  retarded  children,  and  the  State  can- 
not transfer  retarded  people  there,  if  a  parent  requests  a  transfer, 
the  State  mav  use  Bronx  Developmental  Center  So  the  grounds  to 
appeal  the  decision,  in  the  opinion  of  our  counsel,  were  not  there. 

We  then  became  involved  in  a  massive  due  process  procedure  with 
the  WiUowbrook  Review  Panel  to  try  and  get  the  parents  to  request 
a  transfer.  We  became  so  restricted  by  the  interpretations  of  the  panel 
that  we  could  not  actively  solicit  parents  of  chidreii  li^-^^^^it^^  Wd  ow- 
brook  to  request  a  transfer  of  their  child  to  the  Bronx.  A\e_decided 
cooperativelv  on  a  letter  to  the  parents  which  said  the  Bronx  Develop- 
mental Center  is  now  open  and  available  for  occupation,  and  it  you  as 
a  parent  would  like  more  information  about  moving  your  child  there 
please  contact  us.  A' ery  few  people  contacted  us  and  our  staff  was  not 
Dermitted  to  contact  them.  -,     t   .        •     -n 

^  As  a  result,  there  are  now  probably  24  people  livmg  m  Bronx 
Developmental  Center  which  has  a  capacity  for  approximately  380 

^^BuTif'l  could  go  back  for  one  moment,  Senator,  to  the  issues  that 
vou  raised  in  your  preamble  here,  programmatic  approaches  to  the 
Latment  of  the  mentally  retarded  have  changed  drastically  from  the 
days  that  Wyatt  and  Willowhrooh  were  first  brought.  You  have  to 
remember  that  in  the  early  seventies,  there  were  no  accepted  Federal 
staTd^rds  for  care  for  the  mentally  disabled.  The  Federal  Government 
in  1973  or  1974  developed  the  ICFMR  program  We  now  have  for  the 
first  time  a  set  of  Federal  standards  definmg  what  the  care  and  treat- 
ment of  the  mentally  retarded  should  be.  T7./IaT.a1  T^FAfR 

I  think  most  States  are  attemptmg  to  meet  the  Federal  ICFMR 
standards.  I  know  that  the  State  of  New  York  was  the  only  State  for 
a  long  period  of  time  that  had  an  approved  plan  of  conyliance  with 
HEW.  I  think  that  situations  such  as  the  one  which  caused  the  f^^ow- 
Tr.  J  case,  remember,  6,000  residents,  1,800  f  f '  ^-^.^^tTni4"s  iffi 
country  today  anymore.  And  if  they  do  exist,  I  think  theie  aie  suth 
cient  Federal  regulatory  procedures  and  sanctions  that  are  available 
to  correct  those  problems,  if  they  exist.  .  •      .•  i  •   +-u   irnrlornl 

HEW  has  a  very,  very  big  stick.  And  the  very  big  stick  is  the  Federal 
donar.  From  a  State's  perfpective  now,  Senator,  if  we  were  inclined 
to  allow  situations  in  the  institutions  to  develop  as  t^^J^^^^.  ^^  *^2 
sixties,  HEW's  involvement  would  immediately  present  a  major  loss 

of  Federal  dollars.  ,  a^^^nfovTr  nf 

Senator  Bayh.  Let  me  just  ask  you,  suppose  you  a^^,  Secretary  ot 
HEW.  Or  the  subordinate  in  charge  of  making  decisions  like  tMt  And 
you  were  concerned  about  condit  ons  in  which  the  prob  em  of  re  ources 
was  paramount.  The  legislature  just  wouldn't  act  or  didn  t  think  it  was 
appropriate,  anyhow,  they  didn't  act. 
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The  Governor  wouldn't  respond.  And  you  had  people  out  there 
suffering  borderline  starvation  and  terrible  health  problems,  would 
you  really  bring  yourself  to  the  place  that  you  would  cut  off  the  re- 
sources to  make  the  problem  worse  ?  If  you  had  an  insensitive  situation 
in  the  first  place  ? 

Mr.  CouGHLiN.  Well,  in  New  York  State,  Senator,  it  has  happened 
where  HEW  has  come  in  and  they  have  decertified  facilities  and  have 
brought  the  full  weight  of  the  Federal  Government  to  bear  on  the  State 
of  New  York  to  correct  a  situation. 

It  has  happened. 

Senator  Bath,  In  New  York  you  have  Willowbrook. 

Mr.  CouGHLiN.  This  is  outside  of  Willowbrook. 

Senator  Bath.  But  the  example  of  Willowbrook  is  there. 

Mr.  CouGHLiN,  You  said  that  you — the  answer  I  guess  is  yes,  that 
you  would  cut  off  funds.  It  has  been  done.  Senator.  We  have  a  signed 
agreement  with  HEW  which  says  we  are  on  a  5-year  program  and  if 
we  miss  any  one  of  the  goals  that  we  set  in  that  5-year  period,  by  more 
than  15  percent,  HEW  will  decertify  us. 

Senator  Bath.  Here  again  I  have  to  say  New  York  is  New  York  is 
New  York.  By  your  own  admissions.  New  York  is  different  than  it  wa& 
in  1972. 

Mr.  CouGHLix.  T  have  to  differ  with  you,  Senator,  because  IMassa- 
chusetts  has  a  similar  plan.  There  are  several  other  States  currently 
negotiating  plans  with  HEW. 

Senator  Bath.  You  are  not  going  to  sit  there  and  tell  us  all  States 
have  exhibited  the  degree  of  sensitivity  and  made  the  kind  of  progress 
over  the  last  4  or  5  years  in  dealing  with  this  problem  that  the  State 
of  New  York  has,  are  you  ? 

Mr.  CouGHLiN.  No,  sir,  I  am  not  going  to  sit  here  and  tell  you  that. 
T  will  toll  yon.  thon.o-li,  that  as  T  travel  around  this  country  and  talk 
to  other  State  administrators,  they  are  seeing  what  assistance  the  Fed- 
eral Government  is  willing  to  give  a  State  that  is  genuinely  interested 
in  changing  a  mental  retardation  system. 

The  State  of  New  York  receives  each  year  from  the  Federal  Gov- 
ernment in  terms  of  medicaid  reimbursement  to  our  title  XIX  pro- 
gram, some  $240  million.  That  is  brand  new  money.  In  1975,  the  State 
of  New  York  was  receiving  probably  $100  million  in  title  XIX 
reimbursement. 

We  have  upgraded  the  institutions,  we  have  provided  the  programs, 
we  have  placed  the  people  in  the  community,  and  the  Federal  Govern- 
ment is  willing  to  pay  a  large  share  of  that  cost. 

Senator  Bath.  OK.  Everything  you  say  is  true.  But  you  and  T,  I 
presume,  both  agree  that  there  are  still  conditions  in  many  places  that 
we  would  like  to  see  improved. 

We  will  never  know  what  impact  the  very  bringing  of  the  resolution 
of  the  Willowhrooh  case  has  had  outside  the  State  of  New  York. 

We  do  know  what  it  did  in  New  York.  I  would  just  like  to  say  that 
all  of  what's  happened,  the  accusations  of  travesties,  shortcomings,  ex- 
cesses or  insensitivities  of  the  Justice  Department  have  taken  place 
ab'ipnt  the  i^rovisions  of  S.  10. 

We  are  requiring  a  higher  degree  of  sensitivity  from  the  Justice  De- 
partment before  they  initiate  a  case  under  this  bill  than  is  presently 
necessary  under  the  law.  Here  again,  I  would  just  like  to  emphasize 
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that  we  have  a  situation  where,  and  you  were  absolutely  on  point  when 
you  pointed  that  out,  the  whole  concept  of  treating  mentally  ill  has 
been  in  the  process  of  change.      ..,„_.,      ^    .^  -s^t-u       u 

In  the  case  where  you  were  critical  of  Judge  Bartel,  if  I  have  been 
properly  informed  looking  at  that  transcript,  you  were  a  witness? 

Mr.  CouGHLiN.  In  the  Bronx  matter? 

Senator  Bayh.  Yes. 

Mr.  CouGHLiN.  Yes,  sir.  ,     ,     ,       .    ,^^^  .  .  .-u  . -f 

Senator  Bayh.  Did  you  say  back  then  m  1977,  m  court,  that  if  you 
had  to  decide  to  build  the  Bronx  Developmental  Center  then,  you 

would  not  ? 

Mr.  CouGHLiN.  That's  correct. 

Senator  Bayh.  Well,  I  want  to  compliment  you  for  the  sensitivity 
vou  bring  to  that  program  and  for  sharing  your  views  with  us  As  one 
who  hasl  little  responsibility  on  the  other  side,  I  am  confronted  with 
the  kmd  of  situation  that  was  related  to  us  yesterday  where  we  had  one 
of  our  attorneys  general  who  was  responding  to  the  problem  they  had 
in  their  State  and  was  negative  toward  this  bill. 

They  had  60  pages  of  violations  in  the  HEW  certification  review, 
60  pages  of  violations  charged  to  that  institution,  and  HEW  had  not 
stopped  the  funding.  We  could  argue  about  the  wisdom  of  stopping 
the  funding  or  not,  vou  know.  In  the  last  months  they  have  elected  a 
new  Governor  and  new  approach,  a  request  for  $8  million  or  some- 
thing like  that  to  the  State  legislature.  But  prior  to  that  time  ai- 
thoueh  the  superintendent  of  the  institution  had  been  telling  the  Gov- 
ernor and  State  legislature  for  U/o  years  if  we  don't  shape  up,  we^are 
o-oino-  to  be  in  real  trouble,  nothing  was  done.  Given  that  kind  ot 
situation,  it  seems  to  me  something  has  to  be  done  to  get  things  moving. 

Mr.  COUGHLIN.  Well,  if  I  might,  Senator,  maybe  we  should  allow 
the  Justice  Department  to  sue  HEW.  because  as  the  chief  Federal  reg- 
ulatory agency,  there  is  a  responsibility  to  carry  forth  their  statutory 

charge.  ,  •■• 

SeJiator  Bayh.  I  have  got  to  tell  you,  T  go  back  to  the  proposition 
that  I  made,  if  I  was  sitting  down  there  at  HEW  and  I  was  confronted 
by  an  Attorney  General  and  Governor  who  refused  to  listen  to  peti- 
tions for  IVo  years  from  a  fellow  who  was  running  an  institution  that 
had  60  pages  of  violations  charged  against  it,  I  would  be  very  hesitant 
to  make  matters  even  worse  by  taking  away  Avhat  funds  they  liacl. 
You  have  come  down  on  the  other  side  of  that.  .  ,      »  .^  a       . 

Mr  Coughltn.  I  come  down  clear! v  on  the  other  side  of  it,  Senator, 
because  if  you  take  the  funds  away,  what  will  happen  m  the  dynamics 
of  that  situation  is  the  parents  of  those  children  at  that  institution 
that  you  decertify  will  rise  up  and  bring  a  suit  on  their  own.  And 
HEW  and  Justice  can  be  part  of  that  litigation.  But  it  has  to  How 
from  that  base— the  parents  of  the  individuals  involved.  _ 

Senator  Bayh.  In  that  particular  instance,  the  parents  did  rise  up 
before  the  cutoff  of  funds  without  the  cutoff  of  funds  arid  Justice  De- 
partment did  get  involved  because  there  was  a  suit  brought. 

Mr.  Coughltn.  There  was  a  suit  brought  by  the  parents?  Not  by 

the  Justice  Department.  ,       .  , .  /-.  i 

Senator  Bayh.  Yes.  But  the  complaint  by  the  Attorney  General 

was  why  the  Justice  Department  did  get  involved,  despite  the  tact 


368 

that  the  superintendent  had  been  saying,  "Let's  go,  let's  make  things 
right"  before  the  suit  was  brought. 

Mr.  CouGHLiN.  There  was  a  dual  failure  there.  HEW,  if  I  am  cor- 
rect, has  the  ability  to  call  up  the  Federal  Bureau  of  Investigation  to 
conduct  criminal  investigations  as  a  part  of  their  whole  regulatory 
process. 

Senator  Bath.  On  a  criminal  investigation,  we  have  to  meet  a  much 
higher  standard  of  proof  than  if  you  just  let  somebody  die  from 
negligence. 

Mr.  CouGHLiN.  Senator,  I  have  had  the  FBI  in  Willowbrook  count- 
ing the  number  of  employees  that  showed  up  for  work  at  12  o'clock 
at  night.  So  the  Federal  Bureau  of  Investigation  is  involved  in  pro- 
grammatic surveys  at  Willowbrook.  I  cannot  sit  here  and  say  that 
they  are  using  the  FBI  in  one  way  at  Willowbrook  and  not  in  an- 
other way  in  another  State.  If  HEW  or  the  Justice  Department  were 
to  ask  the  FBI  to  go  in  and  count  people  on  a  ward,  they  would  do  it. 

Senator  Bayh.  Well,  here  again,  I  think  if  you  compare  the  Willow- 
brook situation,  where  you  have  a  certain  kind  of  Federal  involvement, 
then  you  are  talking  about  a  much  different  situation  than  where  all 
you  have  is  HEW  involved  without  a  Federal  court  order,  without  the 
Justice  Department  getting  involved. 

You  have  a  much  different  situation.  Look,  you  have  been  very  kind. 

I  know  Senator  Morgan  has  arrived.  He's  very  concerned  as  a  for- 
mer attorney  general  as  well  as  one  of  our  colleagues. 

Do  you  have  questions.  Senator  Morgan  ? 

Senator  MoRGAisr.  Thank  you,  Mr.  Chairman. 

I  am  sorry  I  wasn't  here  earlier  but  I  have  been  interested  in  your 
testimony.  I  really  don't  have  my  glasses  so  I  can't  read  this. 

Senator  Bath.  Those  are  the  ones  without  the  rose  coloring  in  them. 

Senator  Morgan.  As  I  say,  I  haven't  heard  your  testimony,  but  Tom 
and  I  have  talked  about  the  testimony. 

One  of  the  questions  we  noted  was  that  Nathan  Glazer,  writing  in 
an  article  in  the  Public  Interest  pointed  out,  "Judicial  intervention 
has  moved  from  greater  rights  to  smaller  rights,  from  greater  wrongs 
to  less  wrongs,  and  from  rights  to  policy." 

At  the  risk  of  oversimplifying,  Senator  Bayh  is  concerned  with 
greater  rights  and  greater  wrongs. 

While  I  am  concerned  with  the  movement  from  rights  to  policy, 
with  sometimes  no  relation  to  rights.  Yesterday  we  heard  Senator 
Exon  from  Nebraska  talk  about  how  the  Justice  Department  inter- 
vention there  had  gone  from  rights  to  determining  the  actual  policy 
that  they  should  carry  out. 

As  a  matter  of  fact,  they  had  restrained  them  from  using  funds 
already  appropriated  for  building  certain  units  because  it  was  con- 
trary to  what  the  Justice  Department  felt  was  in  the  best  interest 
of  the  inmates. 

Now,  have  you  seen  this  trend,  and  if  you  have,  is  there  some  way 
it  can  be  handled  ? 

Mr.  CoTJGHLiN.  That  trend  is  something  I  live  with  every  day  as  the 
commissioner  involved  with  Willowbrook.  The  concept  that  every 
single  disabled  person  can  reside  within  a  community  setting  is  really 
a  guiding  force  in  the  operation  of  New  York's  system.  The  problem 
that  we  have  with  the  courts  is  how  that  is  interpreted,  on  what  time 
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frames  those  are  interpreted  and  just  how  quickly  are  we  going  to 
turn  a  system  around.  ,    . 

Now  from  the  perspective  of  a  commissioner,  with  a  very  large 
responsibility,  who  is  trying  to  deal  with  100  years  of  neglect  m  this 
area,  I  say  to  the  court,  I  cannot  turn  the  system  as  quickly  as  you 
want  We  all  agree  that  normalization  is  the  way  we  should  do  it.  But 
give  us  some  time.  Give  us  some  time.  We  have  shown  our  commitment, 
we  have  put  our  dollars  up,  we  have  put  our  commitment  up.  But  give 
us  some  time  to  change  the  system.  The  courts  do  not  want  to  give  you 
that  kind  of  time.  The  courts  will  say  to  you  in  a  very  restricted  for- 
mat, in  the  terms  of  an  order,  what  you  can  and  cannot  do.  It^  takes 
away  from  a  committed  clinician  the  ability  to  say  what  is  right  and 
what  is  wrong  for  a  given  child.  And  it  says  you  will  do  this  for  every- 
body. A^^ien  you  try  to  do  everything  for  everybody  immediately,  you 
cannot  accomplish  the  goals. 

I  have  been  saying  to  the  Federal  court  for  4  years  now  that  we  are 
committed.  If  we  are  not  meeting  the  literal  interpretation  of  that 
goal— for  instance,  we  have  to  place  50  people  per  month  from  VVillow- 
brook  into  a  10-bed  facility. 

Senator  Morgan.  That  is  under  court  order  ? 

Mr.  CouGHLiN.  That  is  under  the  court  order.  If  I  do  not  make  oO 
placements  a  month,  I  am  subject  to  a  contempt  motion. 

Now,  there  have  been  contempt  motions  brought  because  I  have  not 
met  for  instance,  the  50  placements  per  month.  What  the  court  does  not 
realize  and  what  is  so  exasperating  is  that  if  I  try  to  open  up  a  com- 
munity residence  in  community  planning  board  12  m  the  Bronx,  there 
is  a  hornets'  nest  of  political  opposition,  community  opposition  to  that 
home.  I  just  cannot  go  in  and  do  it.  There  is  a  process  that  I  have  to 
go  through.  We  had  to  pass  legislation  last  year  which  said  that  a 
community  residence  for  the  metally  retarded  was  a  smgle-tamily 
dwelling  for  purposes  of  zoning.  That  is  what  we  have  m  our  law.  io 
get  that  into  law,  we  had  to  put  in  a  process  of  input  from  the  com- 
munity. If  they  do  not  like  where  we  are  going  to  put  it,  they  have 
40  days  to  come  up  with  an  alternative  site.  That  just  kind  of  stretches . 

the  time  frame. 

There  is  a  fantasy  I  have  sometimes  about  this.  If  we  are  all  serious 
about  the  judicial  branch  of  Government  running  the  social  programs 
of  Government,  then  instead  of  making  the  Governor  and  tlie  com- 
missioner defendants,  make  the  mayor  of  the  city  of  New  York  a 
defendant,  make  the  chairman  of  every  community  planning  board  m 
New  York  City  a  defendant,  make  the  city  school  district  a  defendant. 
And  the  most  absurd  thing  of  all  is  to  make  some  of  the  plamtifts  c  e- 
fendants,  because  in  New  York  State,^  New  York  State  ARC  is  the 
major  service  provider  in  the  community.  . 

If  they  do  not  move  quickly  enough  or  they  have  a  ditterent  pri- 
ority, which  a  lot  of  times  they  do,  I  cannot  do  what  I  have  to  do  m 
the  institution.  So  they  are  on  the  one  hand  saying  we  think  we  ought 
to  have  a  more  balanced  approach  in  the  community,  and  on  the  other 
hand,  in  Federal  court  they  are  saying  hold  him  m  contempt  because 
he  is  not  moving  quickly  enough.  .        .i    ^         i  „\.;„Kf 

Impossible  situations.  I  think  the  next  time  that  we  have  a  right 
to  treatment  case  in  New  York  State,  we  will  hold  court  in  Yankee 
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Stadium  because  that  is  how  many  parties  it  is  going  to  take  to  make 
it  go. 

Senator  Morgan.  I  am  not  too  familiar  with  your  case.  But  under 
the  bill  that  is  before  the  committee  today,  do  you  think  taking  into 
consideration  conditions  in  your  institution  that  the  Attorney  General 
would  be  entitled  to  intervene  under  this  bill  ? 

Mr.  CouGTiLiN.  Absolutely  not.  Our  institutions  comply  with  HEW's 
regulations  for  ICFMR's.  In  areas  where  we  do  not  comply,  we  have 
plans  for  compliance. 

I  would  ask  under  what  basis  would  he  come  in  ?  I  have  not  heard 
in  any  of  the  conversations  or  in  reading  any  of  the  testimony,  where 
anybody  has  been  willing  to  define  the  word  "flagrant." 

What  is  a  flagrant  abuse?  What  is  flagrant  to  me  might  not  be 
flagrant  to  a  Justice  Department  lawyer,  or  the  other  way  around. 
^Vliile  we  are  all  committed  to  appropriate  care,  and  the  protection 
of  rights,  I  think  there  has  to  be  a  major  effort  in  defining  under  what 
circumstances  the  Justice  Department  can  come  into  something  like 
this.  If  we  do  not,  we  are  going  to  have  a  spotty  application  of  the 
law.  The  Justice  Department  in  southern  California  is  going  to  think 
one  wav  and  the  Justice  Department  in  Maine  is  going  to  think  another 
way.  Their  thinking  is  going  to  be  colored  by  the  environment  that 
they  operate  in.  That  is  no  good. 

Senator  Morgan.  In  other  words,  it's  going  to  be  based  really  on 
the  judgment  of  the  people  in  the  given  areas. 
Mr.  CouGHLiN.  Absolutely. 

Senator  Morgan.  When  you  take  someone  out  of  your  institutions 
and  place  him  into  a  community  environment,  do  you  place  him,  are 
those  smaller,  10-bed  homes?  Are  they  privately-owned,  or  publicly, 
or  do  you  sometimes  place  them  in  both  ? 

Mr.  CouGiiLTN.  Generally  it  is  a  mix.  Senator.  We  have  a  large  num- 
ber of  community  residences  that  are  operated  by  voluntary  not-for- 
profit  agencies.  We  have  another  number  which  are  State-operated. 
New  York  law  requires  the  corporation  be  a  not-for-profit  corporation 
in  order  to  be  eligible  for  State  aid  for  community  residents,  so  it  is 
out  of  the  proprietary  area  generally. 

Senator  Morgan.  Now,  when  you  place  one,  we  will  say  in  a  vol- 
untary agency,  operated  by  a  voluntary  agency,  the  State  pays  the 
bills,  does  it  not? 

Mr.  CouGHLiN.  Absolutely.  The  State  and  Federal  Government  pay 
the  bills. 

Senator  Morgan.  State  and  Federal  Government  though  generally 
the  State.  The  Federal  Government  gives  the  money  to  the  State  anci 
the  State  pays  it  ? 

Mr.  Coughlin.  Not  necessarily.  We  have  a  mix.  50  percent  State 
dollars  and  the  balance  comes  from  SSI  or  medicaid. 

Senator  Morgan.  Are  those  homes  supervised  by  the  State  agencies  ? 
Mr.  Coughlin.  Yes,  sir,  by  my  agency.  We  license  and  regulate  all 
homes  of  that  nature. 

Senator  INIorgan.  One  of  the  things  T  am  concerned  about,  this  bill 
calls  for  intervention  wherever  there  is  any  State  action.  Mr.  Days, 
the  director  of  the  Civil  Rights  Division, "is  not  willing  to  limit  it 
to  State  institutions. 

As  a  matter  of  fact  as  I  read  his  testimony,  he  said,  "Well,  what- 
ever the  court  says  involves  State  action."  It  concerns  me  that  when- 


371 

ever  the  State  paj's  a  bill,  places  an  inmate  there,  then  that  is  State 
action.  Therefore',  under  this  bill,  it  appears  to  me  as  a  lawyer  and 
former  attorney  general  that  you  certainly  have  the  door  open  for 
the  U.S.  Attorney  General  to  sue  every  voluntary  home  or  agency  in 
the  country  in  which  a  State  places  someone  there  is  somehow  or  an- 
other they  decide  that  person's  rights  are  being  violated.  Does  that 
bother  you  ? 

Mr.  CouGHLiN.  It  bothers  me  a  great  deal,  in  that  in  New  York 
State,  every  single  residential  facility  for  the  mentally  retarded  is 
licensed  by  my  office.  So  that  we  are  involved  with  everyone.  A  facility 
can  not  operate  if  New  York  State  does  not  grant  a  license  to  operate 
and  regulate  it.  So  that  means  the  Justice  Department  could  come  into 
any  one  of  our  voluntary  agencies  and  bring  suits,  again,  on  ill-de- 
fined standards. 

What  standards  do  they  intend  to  use?  Tf  someone  would  tell  me 
that,  maybe  I  will  have  a  different  view  of  the  bill. 

Senator  Mokoan.  I  will  pursue  it  just  one  further  question,  because 
the  chairman  has  been  gratious  to  allow  me  to  sit  in  even  though  I  am 
not  a  member  of  this  committee. 

Last  year  when  this  bill  was  up,  I  asked  one  of  the  sponsors  of 
this  bill  whether  or  not  it  would  be  conceivable  that  in  one  of  those 
voluntary  agencies,  or  in  a  county  jail,  that  being  a  subdivision  of  a 
State  government,  if  there  were  complaints,  if  the  Justice  Department 
had  complaints,  for  some  reason,  to  conclude  that  well-balanced  nutri- 
tional meals  were  not  being  served  in  some  little  home  toM'u  in  Xew 
York,  could  the  Justice  Department,  under  this  bill,  bring  an  action 
to  require  that  they  serve  meals  in  accordance  with  standards  as  set 
forth  by  the  court  and  Justice  Department,  and  the  answer  was  "Yes." 

Now^  I  am  not  sure  that  the  answers  of  one  of  the  major  sponsors 
of  the  bill  was  right,  but  it  certainly  bothers  me  that  someone  thinks 
it  could. 

Mr.  CoTTGHLix.  Again,  Senator,  in  the  absence  of  quantifiable  stand- 
ards, that  is  a  real  possibility. 

Senator  Morgan.  So  what  we  are  really  saying,  if  we  pass  this  bill, 
we  are  saying  we  really  are  in  effect  saying  that  the  U.S.  Justice 
Department  is  in  a  position  to  move  into  almost  any  kind  of  institu- 
tion, public  or  private,  if  there  is  State  participation. 

Now,  I  share  the  chairman's  same  concern  as  your  concern  for  the 
unfortunate,  whether  they  are  mentally  ill  or  aged  or  even  inmates  in 
prisons.  But  it  just  occurs  to  me  that  today  our  States  are  responsible 
or  are  just  as  concerned  about  the  welfare  of  people  as  we  are  here  m 
Washing^ton. 

It  occurs  to  me  that  we  here  in  Washington  are,  or  that  people  m 
the  States  are  in  a  position  to  know  better  than  we  here  in  Washmg- 
ton.  That  is  a  concern  that  bothers  me. 

My  opposition  to  the  bill  doesn't  stem  from  any  difference  in  mo- 
tives from  the  chairman  and  sponsors,  but  I  think  you  have  described 
adequately  what  happens  when  the  Federal  Justice  Department  and 
courts  get  involved. 

I  thank  you  very  much. 

Senator  Bath.  Thank  you,  Senator  Morgan.  v        * 

Mr.  Coughlin,  we  appreciate  your  being  here.  Again,  I  compliment 
you  for  the  sensitivity  you  have  brought  to  this  area.  I  only  wish  that 
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everyone  sharing  your  official  responsibility  in  other  States  was  equally 
responsive.  I  must  confess,  we  are  searching  for  alternatives. 

I  would  reach  the  goal  I  think  most  all  of  us  want  to  reach.  Having 
been  very  much  involved  in  the  juvenile  justice  area,  I  am  painfully 
aware  of  the  statement  you  made  relative  to  the  difficulty  in  establish- 
ing community  centers. 

Everybody  will  buy  off  on  the  idea  of  personalized  action  for  men- 
tally ill  and  juveniles  and  get  it  down  into  small  numbers  so  we  can 
treat  the  problem  adequately. 

But  locate  that  in  his  or  her  neighborhood,  and  not  mine.  I  don't 
know  how  much  outside  forces  make  it  possible  for  practical  hard- 
working political  figures  to  make  tough  decisions  like  that,  that  have 
to  be  made  to  protect  the  rights  of  individuals. 

It's  a  tough  one. 

Thank  you  very  much  for  being  with  us.  We  appreciate  it. 

Mr.  CouGHLix.  If  I  could  make  just  one  more  statement.  Senator. 

In  response  to  your  remarks  that  this  committee  is  looking  for 
alternatives.  I  would  like  to  heartily  endorse  that  process,  and  offer 
my  assistance  in  seeking  out  those  alternatives  that  we  all  know  are 
there  someplace,  but  we  do  not  have  the  technology  or  sophistication 
to  develop  today.  I  think  S.  10  is  not  the  answer  in  and  of  itself. 

Senator  Bayh.  You  have  made  that  very  clear.  I  think  you  have 
been  very  forthright.  I  have  tried  to  be  equally  forthright  l3y  suggest- 
ing that  there  are  places  in  America  that  are  not  as  sensitive  to  the 
problem  as  you  are  in  New  York,  because  of  you  and  Governor  Carey, 
and  because  of  you  and  the  others  who  were  put  together  as  party 
plaintiffs  in  WiUowhrooh. 

Absent  the  Willowhrook  case,  I  wonder  what  the  situation  would 
be  in  New  York  now.  You  there,  Carey  there,  probably  a  lot  better. 
But  we  don't  know. 

Thank  you  very  much.  Appreciate  it. 

Mr.  CouGHLiN.  Thank  you,  sir. 

Senator  Bayh.  Our  next  witness  is  Mr.  Otto  Estes,  assistant  secre- 
tary of  mental  retardation,  Department  of  Health  and  Human  Re- 
sources, State  of  Louisiana,  on  behalf  of  the  National  Association  of 
State  and  Mental  Retardation  Program  Directors. 

TESTIMONY  OP  OTTO  P.  ESTES,  ON  BEHALE  OE  THE  NATIONAL 
ASSOCIATION  OE  STATE  MENTAL  EETAEDATION  PEOGEAM  DI- 
EECTOES,  INC.,  ACCOMPANIED  BY  EOBEET  GETTINGS 

Mr.  Estes.  Thank  you. 

I  have  asked  Mr.  Robert  Gettings  to  sit  with  nie  to  help  field  any 
questions  that  may  arise  as  a  result  of  our  conversation. 

I  am  here  today  representing  the  association  of  State  directors  of 
mental  retardation  programs,  a  nonprofit  organization  consisting  of 
officials  in  the  50  States  and  territories  who  are  responsible  for  the 
provision  of  services  to  over  a  half  million  mentally  retarded  children 
and  adults. 

I  have  also  been  asked  to  represent  the  National  Association  of  Su- 
perintendents of  Public  Residential  Facilities  for  Mentally  Retarded 
Individuals.  As  their  name  implies,  they  represent  superintendents  of 
public  mental  retardation  facilities  in  every  State  of  the  Nation. 
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With  your  permission,  sir,  I  would  like  to  present  their  written 
testimony,  which  has  been  made  available  to  the  committee. 

Senator  Bayh.  Fine.  We  will  put  it  all  in  the  record. 

Mr.  EsTES.  I  have  with  me  copies  of  their  testimony,  and  we  ap- 
preciate the  opportunity  of  submitting  it. 

In  the  interest  of  tiiiie,  I  would  like,  with  your  permission,  to  sum- 
marize my  written  statement  which  has  been  submitted  to  the 
committee. 

I  listened  yesterday  to  the  testimony  presented  by  the  various 
speakers  who  spoke  against  the  Senate  bill  10.  My  written  testimony 
follows  closely  much  of  the  information  presented.  So  today  let  me 
say  that  the  National  Association  of  State  and  Mental  Retardation 
Directors  and  National  Association  of  Superintendents  of  Public 
Residential  Facilities  say  to  those  factors  offered  in  opposition  to  the 
bill,  amen,  brethren,  and  for  those  of  you  who  don't  recognize  it,  that 
is  a  Deep  South  Baptist  enthusiastic  approval. 

I  therefore  shall  attempt  to  avoid  being  repetitious,  but  will  en- 
deavor to  point  out  some  of  the  special  problems  which  we,  the  public- 
supported  service  providers,  see  in  the  nature  of  Senate  bill  10,  and  the 
behavior  of  the  Justice  Department  in  litigation  which  involved  many 
of  us. 

Let  me  first  phrase  in  my  own  words  a  fundamental  question  which 
seemed  to  surface  in  every  testimony  i)resented  yesterday,  that  being 
what  is  the  appropriate  role  of  the  Federal  courts  in  mandating  admin- 
istrative and  legislative  action  on  the  sovereign  States.  _ 

Obviously,  access  to  the  courts  is  a  fundamental  right  of  any  citi- 
zen, and  it  would  be  contrary  to  our  system  of  justice  to  deny  the  right 
of  persons  to  have  access  to  the  courts,  or  persons  in  the  institutional 
settings. 

On  the  other  hand,  you  heard  yesterday  repeated  testimony,  and 
certainly  the  experience  of  the  service  providers  supports  the  fact 
that  the  courts  are  ill  equipped  to  assume  de  facto  operational  au- 
thority for  complex  multif aceted  State  programs. 

Certainljr  our  experiences  with  right  to  treatment  cases  indicate 
that  litigation,  while  it  may  have  some  positive  results,  is  far  from  a 
cure-all  for  current  program  deficiencies. 

In  some  instances,  it  intensified  already  difficult  situations.  A  case 
in  point  in  my  own  State  of  Louisiana  is  the  Gary  W.  case. 

In  this  instJance,  Louisiana  in  the  middle  of  the  1950's  passed  an  act 
referred  to  as  the  Exceptional  Children's  Act.  In  simplified  descrip- 
tion, it  provided  financial  assistance  to  families  with  handicapped 
children  to  assist  them  in  procuring  special  residential  care  when  a 
State  owned  and  operated  service  was  not  available  to  them. 
v-'At  that  time,  Louisiana  had  only  one  residential  facility  for  the 
retarded,  and  none  for  the  emotionally  disturbed  or  mentally  ill  child. 

The  result  was  that  through  financial  aid  provided  by  the  State 
through  a  bill  brought  successfully  through  the  legislature  by  parents 
of  handicapped  children,  families  placed  their  children  in  private 
facilities  throughout  the  Nation. 

Seldom  was  this  the  most  desirable  resolution  to  a  problem.  A  State 
in  most  cases  should  care  for  its  own.  AVe  all,  I  believe,  agree  with 
that  concept. 
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However,  at  that  time  adequate  and  ample  services  in  Louisiana 
simply  did  not  exist,  and  to  families  and  communities,  often  torn 
asunder  by  problems  they  simply  could  not  handle,  it  represented  the 
only  available  relief.  In  desperation,  families  often  chose  facilities 
that  were  primitive  and  poorly  managed. 

In  1960,  the  State  began  an  active  program  of  expansion  m  its  resi- 
dential services  and  community-based  developmental  centers  for  the 
mentally  retarded. 

In  1973,  the  Governor  issued  an  Executive  order  to  prepare  a  plan 
designed  to  bring  all  Louisiana  mentally  retarded  persons  back  to 
the  State  of  Louisiana. 

The  plan  was  immediately  designed  and  accepted  by  the  legislature. 
It  included  an  array  of  alternative  services  with  great  emphasis  on 
institution  service. 

Most  of  the  children  involved  were  in  the  severe  profound  range.  It 
was  these  people  that  were  less  likely  able  to  adjust  to  community 

living. 

In  the  summer  of  1974,  in  regular  session,  the  Legislature  of  Loui- 
siana appropriated  approximately  $6  million  additional  funds  with 
special  instructions  to  build  facilities  adequate  to  bring  every  child 
in  public  facilities  back  to  Louisiana;  that  is,  every  child  that  was 
housed  in  the  State  of  Texas.  And  we  had  quite  a  few  there. 

Senator  Bath.  If  I  may  interrupt,  I  have  got  to  say  I  am  not  goins: 
to  let  you  get  away  without  at  least  having  something  in  the  record 
to  test  the  assertions.  It  is  one  thing  if  you  want  to  box  your  kids  up 
and  send  them  someplace  else. 

It  seems  to  me  it  is  entirely  different  if  you  are  sending  them  to 
institutions  here  like  the  Balcons  Children's  Psychiatric  Center  that 
hf)sn't  pven  met  fi  number  of  licensing-standards  of  the  State  of  Texas 
Department  of  Welfare,  where  you  have  got  patients  who  have  been 
tiecl,  handcuffpcl,  chained  to.gether  to  various  fixtures.  The  institution 
doesn't  even  meet  the  standards  of  the  State  in  question. 

It  seems  to  me  vou  have  got  a  real  problem  there  if  you  are  going  to 
bo  able  to  live  with  that  one. 

Mv.  EsTES.  Senator,  we  have  no  defense  of  that  circumstance. 

While  you  were  on  the  phone,  I  was  trying  to  explain  circumstances 
thot  led  up 

Senator  Bayh.  T  have  read  your  statement,  and  I  just  heard  your 
remarks.  That  is  why  I  wasn't  ffoing  to  let  vou  g:pt  away  witli  it. 

Mr.  EsTES.  We  don't  defend  that  at  this  point  in  time,  and  the  knowl- 
edge we  have  now  that  that  particular  circumstance  was  a  good  one, 
because  it  was  not  a  good  one. 

Senator  Bath.  Yet  it  happened. 

Mr.  EsTEs.  It  did  happen.  People  were  sent.  They  were  not  sent  by 
the  State  of  Louisiana :  they  were  sent  by  families  who  procured  finan- 
cial assistance,  the  families  did  it  in  desperation  because  the  State  did 
not  provide  the  services. 

Senator  Bath.  Wait  just  a  minute.  I  think  each  State  has  the  re- 
sponsibility of  providing  for  its  citizens'  needs,  doesn't  it?  If  you  de- 
cide you  don't  want  to  do  it,  at  home,  and  want  to  send  them  someplace 
else,  you  can  hardly  blame  the  parents  and  say  the  State  doesn't  have 
the  nexus  of  responsibility,  can  you? 
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Mr  -FsTES  That  was  the  position  of  the  judge  in  this  case  in  ques- 
Mr^^STES.  inai.  i  ^^  Louisiana  at  that  time. 

'' Hotever  TAie  SS  nnin^  of  the  situation,  back  in  the  1950's.  when 
th^e  recurred  a  1  over  the  United  States  a  deficit  m  ample  services 
tfinaS  assistance  program  was  provided   hrough  the  urging  of 
famiSn^^^^^^^^^        help' them  get  some  type  of  .help  which  we  had  not 
hpon  nhlp  at  that  point  in  time  to  develop  in  Louisiana. 

ir4ptembS  1974.  a  voung  New  Orleans  attorney  filed  the  Garry 
T7  cas J  DSendants  named  hicluded  the  U.S.  Government  and  the 
pliitS.,  ainong  other  things,  proposed  that  the  rights  of  md-iduals 
were  violated  bv  sending  them  away  from  home  and  out  of  State 

ThljiSice  Department  asked  the  court  w  be  relieved  of  the  charges 
•nid  be  a  lowed  to  join  tlie  plaintiffs  as  well  as  the  Clnldren's  Defense 
League  against  the  State  if  Louisiana.  This  request  was  gi-antex 

T  oiiisiana^s  nlans  alreadv  underway,  designed  to  bring  the  chil- 
dr^ir  ad  hop  e  wei^  ignored.  We  went  through  the  same  type  of 
Jimtconsumi^g,' expensive  interrogatories  which  were  described  to 

^"rme'emlihasize,  Louisiana  at  this  time  already  had  implemented 
a  Xi  to  provide  appropriate  residential  services  to  all  of  the  o  297 
m  1  ?ally  lelarded  individuals  on  our  waiting  lists,  that  is  a  waiting 
li^t^^of  people  who  had  requested  admissions,  and  we  did  not  have  space 
nt  that  time  to  provide  for  them.  t,  -r      •  •     „ 

Wfth  the  $6  million  specifically  designed  to  care  for  all  Louisiana 
ind  vidrals  being  served  in  the  State  of  Texas,  they,  added  additional 
finds  it  s  at  this  point  that  a  common  characteristic  of  every  simdar 
Sioii  brought  by  the  Justice  Department  becomes  evident.  The 
exiiert  witnesses  represent  a  single  program  philosophy.  All  institu- 
tions are  bad.  There  is  but  one  proper  way  to  provide  services  to  all 
Sallv  retarded,  that  being  in  community-based  --^^^  P-grams^ 
Gentlemen  I  have  been  in  the  business  of  developing  and  operating 
sei^^ke  pioc^^^^^^  for  the  mentallv  retarded  for  19  years  It's  been  my 
)Avneo^?S  visit  programs  in  many  different  States.  I  have  en] oyec 
the    fellowship   of   many   learned   scientists  m  the   held  of  mental 

'^'I'and  manv  of  my  colleagues  feel  strongly  that  there  is  no  single 
program  soli{^:ion  to' the  problem.  Eather,  there  musr  be  developed  n 
aiTc^'  of  alternative  services  designed  to  meet  the  variety  of  individual 
needs  that  exist  among  our  mentally  retarded. 

For  reasons  I  fail  To  understand,  the  Justice  Department  listens  to 

onlv  one  program  philosophy.  They  move  in  an  avalanche-like  tashion 

to  force  States  and  communities  into  program  responsibilities  that 

eitizens  do  not  understand  and  often.vialently  reject  ■•,^,, 

Furthermore,  the  concepts  being  imposed  are  often,  m  my  opinion, 

iust  concepts.  Thev  do  not  represent  in  many  instances  an^-thmg-^nioi-e 

han  dramatic  ideas,  fancifully  presented  /^'^^^^^^.V^,  ^^^^'^^l^f: 

traught  f amilien  unrealisfi.  hopes,  and  not  mfrequently  threa  en  ng  to 

destioy  adjustments  which  have  proven,  satisfactory  for  both  tlie 

mentally  retarded  individual  and  the  families. 

We  submit  mentallv  retarded— excuse  me.  A\  e  subinit  to  you  that 
there  is  a  world  and  wealth  of  expert  knowledge  that  is  being  ignored 
by  the  Justice  Department. 
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We  recommend  to  you,  therefore,  before  you  unleash  the  hounds 
of  justice  to  roam  at  will  throughout  the  Nation,  that  there  be  estab- 
lished by  our  Congress  a  national  commission  on  the  civil  rights  of 
institutionalized  people.  Such  a  commission  composed  of  experts  in  the 
field  of  services  to  institutionalized  persons  who  represent  a  wide 
range  of  views  on  the  subject  would  be  to  determine  the  most  appro- 
priate role  for  the  Justice  Department  to  play  in  such  litigation. 

Specifically,  the  commission  could,  No.  1,  analyze  the  impact  of  the 
Justice  Department's  past  and  present  involvement  in  suits  against 
States  or  their  political  subdivision. 

No.  2,  recommend  criteria  for  departmental  intervention  and  civil 
actions  on  behalf  of  institutionalized  persons.  Recommend  criteria 
for  continued  involvement  or  termination  of  the  Department's  in- 
volvement in  such  civil  actions  and  to  recommend  procedural  guide- 
lines for  the  Department  to  follow  in  initiating  litigation  on  behalf 
of  such  persons.  Also  to  recommend  an  ongoing  mechanism  for  advis- 
ing the  Attorney  General  on  civil  actions  taken  by  the  Department. 

Now  let  me  describe  another  charcteristic  of  the  Justice  Department 
behavior  which  gives  we,  the  providers,  concern.  Yesterday  someone 
mentioned  the  lead  attorney  for  the  Justice  Department  in  a  par- 
ticular case.  This  same  gentleman  directed  the  Justice  Department 
and  the  FBI  in  the  Louisiana-Gary  TF.  case. 

One  day  in  conference  with  one  of  the  Louisiana  attorneys,  he 
stated,  and  this  attorney  says,  I  quote  him : 

The  issues  in  this  case  are  irrelevant.  We  are  going  out  to  make  a  record. 
We  will  win  by  virtue  of  overwhelming  manpower. 

His  boast  was  no  idle  threat.  On  the  first  day  of  court  he  arrived 
with  an  entourage.  They  moved  into  the  courtroom  with  bundles  of 
documents  that  covered  four  conference-room-type  tables,  leaving  no 
room  for  the  other  attorneys  just  to  have  a  seat. 

The  first  thing  the  judge  did  was  order  the  documents  removed,, 
and  he  continued  throughout  the  case  to  remonstrate  with  the  Justice 
Department  for  their  activity  of  overkill. 

The  point  here  is  that  the  Justice  Department  is  spending  untold 
man-hours,  no  telling  how  much  money,  in  a  circumstance  that 
Louisiana  had  already  recognized  as  an  error  and  had  implemented 
a  plan  of  correction.  Yet  these  plans  and  corrections  were  shrugged 
off.  As  far  as  I  can  tell,  not  even  considered. 

There  is  a  strong  implication  here  of  legal  exercise  just  for  exer- 
cise, of  personal  gratification  rather  than  dedicated  attention  to  ap- 
propriate solutions  of  problems.  "\Ve  beg  of  you,  gentlemen,  let's 
harness  the  problem.  Let's  establish  some  meaningful  ground  rules 
based  on  valid  principles. 

You  heard  yesterday  numerous  complaints  about  the  arbitrary 
manner  in  which  Justice  has  acquitted  itself  in  past  suits.  Let  me  tell 
you  another  series  of  instances  that  shed  a  little  different  light  on 
what  I  think  is  strange  and  unacceptable  behavior. 

When  about  IS  months  ago,  when  concern  over  the  national  gas 
shortage  was  at  its  peak,  a  New  Orleans  television  station  did  a  brief 
feature  report  on  the  devastating  impact  that  a  cutback  in  gas  sup- 
plies might  have  across  the  State. 

Among  the  programs  singled  out  for  attention  was  a  unit  at  the 
Hammond  State  School,  a  State-operated  residential  facility  for  the 
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retarded,  where  profoundly  retarded,  multihandicapped  residents  re- 
ceived continuous  and  intensive  medical  supervision. 

The  report  made  the  point  that  the  temperature  and  humidity  ot 
the  unit  had  to  be  strictly  controlled  due  to  the  precarious  medical 
condition  of  the  residents,  many  of  whom  were  being  tube  fed  because 
of  their  inability  to  masticate,  swallow  solid  or  even  pureed  foods. 

This  television  feature  apparently  was  picked  up  by  several  local 
network  affiliates  across  the  country  and  within  a  week  FBI  agents 
appeared  at  the  Hammond  State  School  with  a  list  of  questions  about 
the  residential  care  of  youngsters  and  adults  m  that  program. 

Tlie  at^ent  appeared  somewhat  embarrassed  about  the  matter,  but 
he  had  had  his  orders  and  carried  them  out.  He  told  members  of  my 
staff  that  someone  in  Nebraska  saw  the  newscast  on  the  television  and 
filed  some  sort  of  complaint  with  the  Justice  Department. 

Thus,  he  received  a  lengthy  questionnaire  to  be  served  on  the  super- 
intendent of  the  school.  I  am  not  absolutely  sure  about  the  length  ot 
the  video  shots,  but  I  am  reasonably  sure  that  it  was  a  pan  shot  ot 
between  30  seconds  and  at  the  most  90  seconds.  ^     ,,  ,  i 

On  the  basis  of  that  fleeting  view,  somebody,  we  don  t  know  who, 
maybe  a  learned  man  of  medicine,  maybe  an  emotionally  unbalanced 
neurotic,  but  somebody,  on  the  basis  of  a  fleeting  video  shot,  so  stimu- 
lated the  Justice  Department  that  we  were  forced  to  spend  several 
hundred  man-hours  answering  the  questionnaire. 

Now  I  repeat  that  if  welfare  patients  was  the  real  concern  ot 
the  Justice  Department  or  of  the  inquisitor,  why  did  they  not  send 
a  qualified  man  of  medicine  to  examine  the  program  ^    .,.-,• 

I  know  there  are  practitioners  who  propose  that  tube  feeding  is 
never  a  necessity,  and  we  in  our  own  programs  never  use  the  technique 
except  as  a  last  resort.  And  the  people  shown  in  that  television  show 
came  to  us  with  the  tubes  already  inserted.  .      •     ^i      k..^. 

We  have  an  excellent  medical  program.  But  so  far  m  the  lives 
of  these  particular  patients,  we  have  been  unsuccessful  m  maintain- 
ing life  without  the  tubes,  ^^^ar-o 

If  the  Justice  Department  knows  someone  who  can  do  things  we  are 
not  able  to  accomplish,  we  will  gladly  receive  the  instruction  The  fact 
is  we  never  heard  from  the  information  we  submitted,  not  even  the 
courtesy  to  acknowledge  its  receipt.  ,.    ^    ^^    ■^.  „^  f^ 

If  this  were  an  isolated  instance,  I  suppose  we  could  chalk  it  up  to 
administrative  error.  However,  I  have  heard  several  comments  trom 
colleagues  in  Nebraska,  New  York,  and  other  States  where  the  Justice 
Department  has  been  involved.  The  States'  collective  experience  has 
been  that  the  Justice  Department  rarely  terminates  its  involvement 
despite  the  fact  that  initial  conditions  motivating  the  suit  have  been 

^^InTtead,  they  expand  their  demands,  usually  on  the  basis  of  ^|there 
is  only  one  way  to  accomplish  this  change,  and  that  is  my  way. 

Yesterday  the  WyaU  case  in  Alabama  was  mentioned.  In  tins  case 
Alabama  has  tried  f  aithf ullv  to  adhere  to  the  demands  of  the  Justice 
Department  made  through  the  court.  But  the  demands  never  cease. 

The  authorities  of  Alabama  finally  said  enough  is  enough.  A  group 
of  internationally  recognized  psychologists  headed  by  Dr.  ^^onnan 
Ellis  of  the  University  of  Alabama  and  one  program  admmistrator 
were  employed  by  the  State  of  Alabama  to  study  the  State  s  program 
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for  the  mentally  retarded,  compare  it  with  the  court  order,  and  make 
recommendations  for  action  to  the  State. 

A  careful  study  was  made.  In  short,  the  committee  felt  that  g-reat 
progress  had  been  made.  The  primary  institution  in  question  had  been 
reduced  by  approximately  50  percent.  Staff  ratios  have  been  dramati- 
cally increaspcl.  Per  diom  operational  cost  was  increased  from  $11  to 
approximately  $60  per  day.  Care  and  training-  was  not  perfect,  but 
certainly  it  had  improved. 

It  was  obvious  that  the  authorities  in  Alabama  were  dedicated  to 
bringing  the  facility  to  a  level  that  would  meet  the  ICFMR  accredita- 
tion standards. 

Justice  Department,  however,  is  now  insisting  that  a  master  be 
appointed  to  carry  out  the  ever-expanding  dem.ands  of  their  desires. 

Alabama  has  said  to  the  court  we  have  followed  your  edict,  we 
understand  what  you  want  us  to  accomplish.  We  can  and  will  bring 
our  services  up  to  these  standards.  But  we  wish  to  use  consultants  of 
our  own  choice,  not  that  of  the  Justice  Department  and  its  tunnel- 
vision  concept.  We  respectfully  ask  then,  Alabama  said,  that  a  master 
not  be  appointed. 

They  further  avowed  that  if  their  recniest  was  not  honored,  they 
would  go  to  the  highest  courts  in  the  Nation,  if  necessary,  in 
order  to  be  relieved  of  the  continuing  harassment  of  the  Justice 
Department. 

I  tell  you  this,  gentlemen,  to  demonstrate  what  I  believe  to  be  tb.e 
pulse  of  the  Nation's  States.  At  this  point  in  our  program  develop- 
ment, such  confrontations  are  so  unnecessary. 

However,  if  the  present  attitude  of  the  Justice  Department  persists, 
and  it  seems  inevitable  that  it  will,  then  continuing  confrontation 
between  States  and  the  U.S.  Government  will  take  place  in  an  ad- 
vancing manner.  There  must  be  a  better  way  to  achieve  program  ac- 
tions. Weinust  find  that  better  way.  We  do  not  believe  that  Senate 
bill  10  in  its  present  form  is  the  answer. 

However,  if  you  must  recommend  it  favorably,  we  stronglv  suggest 
that  the  following  amendments  be  made  : 

One  has  to  do  with  operational  criteria  for  Justice  Department 
action.  As  presently  drafted.  Senate  bill  10  appears  to  restrict  the 
circumstances  under  which  the  Justice  Department  may  file  or  other- 
wise enter  a  suit  against  a  State  to  situations  where  institutionalized 
persons  are  being  subject  to  egregious  conditions,  flagrant  conditions, 
conditions  which  are  willful  or  wanton,  or  conditions  of  gross  neglect. 

Further,  the  bill  requires  the  Attorney  General  to°certify  that 
factual  evidence  is  available  to  support  the  allegations  that  the  afore- 
mentioned conditions  deprive  the  subject  residents  of  any  rights,  privi- 
leges, or  immunities  secured  or  })rotected  by  the  Constitution  or  laws 
of  the  United  States. 

_  We  urge  the  su])committee  to  add  language  to  this  section  of  the 
bill  which  would  limit  Justice  Department  involvement  to  cases 
where  there  is  imminent  threat  to  the  health,  safety,  and  physical  well- 
being  of  institutionalized  persons. 

We  also  recommend  th^t  there  be  included  a  statutory  definition 
of  the  term  ''egregious  or  flagrant  conditions"  in  section  6  of  the  bill. 
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We  again  recommend  that  in  section  2  of  the  bill : 

To  require  the  Attorney  General  to  document  the  informal  efforts  which  he 
and/or  his  representatives  have  made  to  correct  the  alleged  conditions  and  pat- 
terns and  practices  of  resistance ; 

d.  Adding  a  new  section  to  the  bill  requiring  a  separate  hearing  to  establish 
the  Department's  standing  to  sue  in  each  case ; 

e.  Requiring  the  Attorney  General  to  promulgate,  for  public  comment,  the 
criteria  the  Department  intends  to  use  in  determining  when  to  file  or  otherwise 
enter  a  suit  on  behalf  of  institutionalized  persons  and  when  to  terminate  such 

actions ;  ,     .j.  •       xi. 

f.  Including  in  the  committee's  report  on  the  bill  language  clarifying  the 
intended  scope  of  the  Department's  authority. 

As  I  recommended  earlier,  we  also  recommend  a  national  committee 
on  the  civil  rights  of  institutionalized  persons  be  established  by 

Congress. 

This,  in  my  opinion,  is  of  extreme  importance  because  there  is  a 
proliferation  of  philosophical  concepts  about  what  is  right  and  wrong 
in  terms  of  proper  services  for  institutional  programs  that  is  rampant 
throughout  this  Nation,  and  there  has  never  been  a  satisfactory  resolu- 
tion for  the  answer.  1  i!      J 

So  if  the  Justice  Department  and  if  the  States  are  to  have  a  funda- 
mental basis  from  which  to  react  from,  then  Congress  should  provide 
such  a  commission  to  establish  these  types  of  regulatory  concepts. 

We  also  feel  there  should  be  some  increased  coordination  of  Federal 

One  of  "the  critical  problems  which  the  States  face  in  attempting 
to  improve  public  services  for  mentally  retarded  citizens  is  the  lack 
of  a  coherent  national  strategy  which  cuts  across  agency  jurisdictions 
and  program  lines.  .        ., 

While  responsibility  for  solving  this  problem  does  not  rest  primarily 
with  the  Justice  Department,  we  believe  the  pending  legislation  should 
require  the  Attorney  General  to  make  a  reasonable  effort  to  eliminate 
any  problems  surrounding  the  receipt  or  appropriate  utilization  ot 

Federal  assistance.  ,.,-,,  -,-  ^-      or^\  ^f 

This  objective  could  be  accomplished  by  amending  section  2(a)  oi 

this  bill. 

Let  me  cite  a  specific  example : 

The  old  Mental  Ketardation  Facilities  Act  was  amended  3  years  ago 
perhaps  and  is  now  called  the  Developmental  Disabilities  Act 

That  verbiage  is  relatively  new  in  our  field.  The  law,  however, 
imposes  certain  restrictive  use  of  that  term  to  describe  special  types  ot 
individuals  for  the  States  to  participate  in  the  financial  assistance 

that  is  provided.  .      .  i    .  j , 

But  the  law  says  nothing  to  the  Federal  agencies  that  corresponds 

to  the  State  agencies.  .  ^  i  i,„„ui. 

For  instance,  vocational  rehabilitation,  public  health,  mental  health. 
The  Federal  law  says  nothing  to  those  folks  about  the  terminology  ot 
developmental  disabilities. 

Therefore,  when  the  State  staffs  go  to  State  representative  programs, 
attempting  to  collect  information  about  services  to  the  developmen- 
tally  disabled,  they  get  a  blank  stare,  because  those  programs  have  not 
been  coordinated  at  the  Federal  level. 
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This  is  only  one  instance  of  the  type  of  circumstance  that  I  refer  to 
which  needs  to  be  corrected  and  could  be  helped  to  be  corrected  through 
the  Justice  Department,  we  feel. 

We  further  feel  that  there  should  be  some  intensification  of  require- 
ments for  entering  existing  suits. 

As  currently  drafted,  the  requirements  for  prior  notification,  con- 
sultation, and  informal  efforts  to  alleviate  the  alleged  inhumane  con- 
ditions, which  are  contained  in  section  2(a)  of  S.  10,  would  apply  only 
to  suits  initiated  by  the  Justice  Department. 

These  same  requirements  would  not  be  applicable  to  cases  which  the 
Department  entered  as  plaintiif-intervenor  or  in  other  supportive 
capacities. 

In  order  to  assure  the  States  adequate  safeguards  against  Justice 
Department  participation  in  unwarranted  and  counterproductive  suits 
ancl  to  preclude  a  "back-door''  approach  to  avoiding  the  protections 
afforded  by  section  2 (a),  we  believe  that  the  requirements  of  section 
2(a)  should  be  applied  to  both  cases  initiated  by  the  Department  and 
those  which  the  Department  enters  as  plaintiff-intervenor  or  in  otlier 
supportive  capacities.  This  objective  can  be  accomplished  by  amending 
section  1  of  the  bill  and  deleting  section  3. 

Further,  we  think  there  should  be  an  intensification  on  the  problem 
of  notification  of  State  officials.  Section  2(a)  (1)  of  S.  10  would  require 
the  U.S.  Attorney  General  to  notify  the  Governor,  the  State  attorney 
general,  and  the  institutional  director,  in  writing,  of  the  Department's 
intent  to  file  suit  against  the  State  on  behalf  of  institutionalized  per- 
sons, at  least  30  days  prior  to  initiating  such  action.  We  feel  that  is 
too  short  a  period. 

However,  as  presently  drafted,  this  notification  requirement  applies 
only  to  prefiling  notices;  it  does  not  cover  notification  (a)  prior  to 
Justice  Department  entry  in  a  suit  as  plaintiff-intervenor,  amicus — T 
am  having  a  hard  time. 

Senator  Bayh.  Friend  of  the  court. 

Mr.  EsTES.  Yes;  I  understand  its  meaning.  I  am  just  having  trouble 
saying  it  with  this  additional  set  of  teeth  T  have  got  here. 

Senator  Bayh.  I  still  have  my  original  teeth  and  I  still  have  prob- 
lems with  words  like  that. 

Mr.  EsTES.  I  appreciate  your  sympathetic  understandinsr — or  in  n 
similiar  supportive  capacity;  (b)  prior  to  advanced  factfinding  activi- 
ties to  determine  the  need  for  Justice  Department  action;  (c)  subse- 
quent to  completing  exploratory  factfinding  activities — that  is,  to  in- 
form State  officials  of  the  findings  and  conclusions  of  such  investiga- 
tions; or  (d)  periodic — for  example,  quarterly,  semiannual,  or  an- 
nual— updates  on  the  status  of  the  Department's  ongoing  investigative 
activities. 

We  strongly  recommend  that  the  subcommittee  broaden  notification 
requirements  in  the  present  bill.  The  tnsk  of  imnroving  services  re- 
quires tandem  effort  of  government  at  all  levels.  Even  under  the 
best  circumstances,  the  adversarial  nature  of  litiofntion  places  serious 
strains  on  working  relationships  between  the  State  and  Federal 
Governments. 

We  see  little  reason  to  further  intensify  the  situation  by  keeping 
responsive  State  officials  in  the  dark  about  the  Justice  Department's 
intentions  regarding  litigation  on  behalf  of  institutionalized  persons. 
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I  appreciate  the  opportunity  for  bringing  these  remarks  to  you,  sir. 
Mr.  Gettings  and  I  will  be  happy  to  try  to  answer  any  questions  which 
you  may  have. 

Senator  Bayh.  I  think  I  am  going  to  waive  any  questions  right  now. 
We  may  submit  written  questions  for  the  record  and  I  would  like  to 
insert  a  copy  of  a  brief  from  the  Gary  W.  case.  I  believe  some  of  these 
children  have  not  yet  been  found. 

Thank  you  very  much. 

[Mr.  Estes'  prepared  statement,  the  prepared  statement  of  the  Na- 
tional Association  of  Superintendents  of  Public  Residential  Facilities 
for  Mentally  Retarded  Individuals,  and  the  Gary  W.  brief  submitted 
by  Senator  Bayh  follows :] 

Peep  ABED  Statement  of  Otto  P.  Estes  on  behalf  of  the  National  Association 
OF  State  Mental  Retardation  Progkam  Directors,  Inc. 

The  National  Association  of  State  Mental  Retardation  Program  Directors. 
Inc  is  a  non-profit  organization  representing  officials  in  the  fifty  states  and  ter- 
ritories who  are  directly  responsible  for  the  provisions  of  residential  and  com- 
munity services  to  a  total  of  over  1/2  million  mentally  retarded  children  and  adults. 
Since  publicly-operated  institutions  for  the  mentally  retarded  have  been  a  con- 
tinuing target  of  rights  litigation  in  recent  years,  NASMRPD  members  have  a 
vital  stake  in  pending  legislation  (H.R.  10;  S.  10)  to  grant  the  U.S.  Attorney 
General  statutory  authority  to  file  and  otherwise  enter  suits  on  behalf  of  mental 
patients,  prisoners,  juvenile  delinquents  and  other  persons  confined  m  mstitu- 

^'Tn  past  hiarings  held  by  this  Subcommittee  as  well  as  "^^  ^^^"^t^'^P^^^.J;^^^ 
in  the  House,^  numerous  witnesses  have  emphasized  the  deplorable  conditions 
which  exist  in  some  public  facilities  for  mentaMy  ill  and  mentally  retarded^ 
persons.  They  proceeded  to  argue  that  the  Attorney  General  needs  the  authority 
Contained  in  the  pending  bill  to  protect  the  constitutional  and  legal  rights  of 

the  residents  of  such  facilities.  i.«„„  rr,o/j^  ir,  nnhiic 

Although  we  believe  that  significant  improvements  have  been  made  m  public 
treatment  facilities  for  the  mentally  retarded  in  recent  ^^f,^^' J^^///,,^^^.%"S 
tending  that  all  the  problems  have  been  ehmmated  or  that  the  residents  of  sucn 
flcilSfes  should  not  have  recourse  to  the  courts.  Every  citizen  has  the  right  to 
Sekudic'al  redress  of  unjust  acts  and  our  system  of  justice  demands  that  re- 
arded  c  Uzens  be  treated  no  differently.  At  the  same  tinae,  as  the  defendants  in 
many  of  the  so-called  "right-to-treatement"  suits  which  have  been  uled  over  the 
past  seven  years  several  of  our  members  have  had  a  firsthand  opportunity  to 
observe  the  results— both  positive  and  negative— of  such  htigation.  „^„^^^„ 

Tndflv  I  3:  to  share  with  Subcommittee  members  our  observations  concern- 
ing impactof  recent  rights  litigation  involving  retarded  institutional  residents 
and  the  attendant  implications  for  drafting  legislation  authorizing  the  Attorney 
General  to  file  suits  on  behalf  of  such  individuals. 

A.    THE    administrative    REALITIES    OF    LITIGATION 

nna  of  tbP  miior  lesions  to  be  learned  from  the  recent  litigation  is  that  the 
pu^  uVof  bro"'d  sodalThange  through  court  action  is  -  -^SfdeTelor 
Undertaking.  From  our  vantage  point,  the  suits  have  l^^en  a  useful  device  tor 

"Shin,  fo.  the  elusive  ingredients  o,  a  ^^^^-^^J^STnl^^^XlTy 

.  Th,  S„.,co„,n„„..  on  Court..  Civil  Liberties  and  the  Aamlnlslrnllon  of  Justice.  Hon.e 
Committee  on  the  Judiciary. 
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pediments  to  change  have  often  led  to  further  delays  and  inaction,  which,  in  turn, 
have  resulted  in  the  issuance  of  even  more  detailed  court  edicts.  The  ensuing  tug- 
of-war  between  plaintiffs,  defendants  and  the  court  has  led  to  lengthy  impasses 
fUuing  wniai  coiutn.ons  m  the  ±aciliiy  stagnate,  staff  morale  dips  and  all  parties 
to  the  suit  (including  the  top  leadership  personnel  of  the  state  agency  and  the 
facility)  are  forced  to  spend  an  inordinate  portion  of  their  time  responding  to 
the  litigation  rather  than  developing  and  implementing  more  effective  methods 
for  delivering  client  services.  In  such  situations  the  ultimate  losers,  of  course,  are 
the  residents  of  the  facility. 

Ill  considering  tiie  present  l?gislation,  one  (jnestion  which  this  Suhconi- 
mitttee  should  examine  is :  what  is  the  appropriate  role  of  the  federal  courts 
in  mandating  administrative  and  legislative  actions  on  the  part  of  the  sovereign 
states.  Obviously,  access  to  the  court  is  a  fundamental  right  of  any  citizen  and  it 
would  be  contrary  to  our  system  of  justice  to  deny  this  right  to  persons  in  in- 
stitutional settings.  On  the  other  hand,  the  courts  are  ill-equipped  to  assume  de 
facto  operational  authority  for  complex,  multi-faceted  state  programs.  Certainly, 
our  exi)erience  with  right-to-treatment  cases  indicates  that  litigation  is  far  from  a 
cure-all  for  current  program  deficiencies  and,  in  some  instances,  tends  to  ex- 
acerbate already  diflScult  situations. 

Another  lesson  of  the  litigation  is  that  changes  in  any  particular  institutional 
setting  cannot  be  pursued  without  considering  the  overall  impact  on  the  state's 
system  for  delivering  services  to  the  mentally  retarded.  It  is  fruitless,  for 
example,  to  force  a  state  to  reduce  the  population  of  an  existing  residential 
treatment  center  only  to  find  that  the  "deinstitutionalized"  residents  end  up  in 
settings  where  they  receive  as  bad  or  worse  care  and  services.  Similarly,  it  makes 
little  sense  to  create  a  special  class  of  beneficiaries  of  a  particular  suit  only 
to  discover  the  increased  costs  of  care  for  such  individuals  is  being  achieved 
by  denying  similarly  situated  persons  in  the  state  access  to  even  minimal  services. 
A  couple  of  examples  will  help  to  illustrate  this  point : 

As  a  result  of  a  ruling  by  the  U.S.  District  Court  for  Eastern  Louisiana  in  the 
case  of  Gary  W.  v.  State  of  Louisiana,  et.  al.,  the  state  is  obligated  to  contract 
with  the  LSU  School  of  Medicine  for  the  completion  of  a  comprehensive,  multi- 
disciplinary  assessment  on  each  member  of  the  plaintiff  class  (at  an  average 
cost  to  the  state  of  $400  per  client).  If  the  results  of  these  assessments  led  to  the 
development  of  high  quality  service  plans,  it  would  be  money  in  well  invested. 
Unfortunately,  provider  agencies  found  the  initial  assessment  reports  of  little 
practical  value  in  programming  for  class  members  and,  as  a  result,  this  costly 
operation  has  been  of  very  limited  benefit  to  members  of  the  class.  Further,  the 
state  is  required  to  give  priority  to  class  members  in  the  provision  of  needed 
services.  Since  human  and  financial  resources  are  finite  (despite  sizable  budget- 
ary increases  in  recent  years),  we  are  forced  to  serve  class  members  first,  even 
in  cases  where  the  needs  of  non-class  members  are  clearly  more  pressing. 

Similarly,  all  increased  funding  voted  by  the  Nebraslia  Legislature  in  recent 
years  have  been  earmarked  for  carrying  out  the  deinstitutionalization  goals  set 
forth  in  the  consent  decree  in  the  case  of  Horacek  and  the  United  States  v. 
Exon.  As  a  result,  no  inroads  have  been  made  in  transferring  retarded  nursing 
home  residents  to  more  appropriate  residential  settings — despite  the  fact  that  a 
recent  study  indicates  that  500  of  the  900  current  retarded  residents  in  nursing 
homes  should  be  transferred  to  smaller,  community-based  facilities  and  the 
general  awareness  that  the  placement  priority  of  some  of  these  persons  is  higher 
than  residents  in  the  state  institution  at  Beatrice.  Ironically,  the  annual  num- 
ber of  placement  from  Beatrice  State  Developmental  Center  has  actually  declined 
since  the  consent  decree  was  entered  into  (an  average  of  115  annually  between 
1970-75;  75  annually  since  1975),  even  though  the  cost  per  client  placed  has 
doubled. 

As  attorneys  for  the  plaintiffs  have  gained  more  experience,  they  have  at- 
tempted to  address  this  problem  by  expanding  the  definition  of  the  class.  The 
problem  is  that  the  litigation  becomes  even  more  complex  and  time  consuming, 
again  to  the  detriment  of  the  facility's  clients. 

Finally,  while  litigation  can  induce  change  by  forcing  responsible  state  admin- 
istrators and  legislators  to  respond  to  an  independent,  external  force,  it  can  also 
obscure  the  need  for  legislative  and  administrative  action  and  distort  the  inter- 
nal allocation  of  scarce  resources.  For  example,  the  energy  and  resources  com- 
mitted to  engaging  in  the  litigation  often  detract  from  the  state's  capability  to 
commit  time  and  resources  to  the  improvement  of  other  components  of  the  state's 
system. 
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This  problem  is  exemplified  by  the  experience  of  one  state  school  for  the 
retarded  in  Texas.  When  legal  action  against  the  school  began,  officials  were 
required  to  respond  to  over  300  interrogatories.  These  requests  for  information 
were  so  demanding,  so  vague  and  so  general  in  nature  that  answering  them 
completely  immobilized  the  entire  top  and  mid-level  management  of  the  Texas 
Department  of  Mental  Health  and  Mental  Retardation  for  four  months.  All  other 
activities  of  these  key  administrators  came  to  a  grinding  halt  while  the  Depart- 
ment responded  to  the  litigation. 

Dealing  with  a  more  immediate  concern,  the  states  need  the  help  of  Congress 
and  the  Administration  in  resolving  the  many  funding  dilemmas  surrounding 
the  establishment  of  alternative  living  environments  for  mentally  retarded  indi- 
viduals. As  the  General  Accounting  Office  pointed  out  in  its  1977  report  on  de- 
institutionalization of  the  mentally  disabled,  "in  the  absence  of  a  national 
strategy  or  management  system  to  implement  deinstitutionalization,  federal  offi- 
cials responsible  for  other  programs  that  affect  deinstitutionalization  generally 
(1)  were  not  aware  of  the  national  goal  or  had  not  received  instructions  on 
implementation,  (2)  had  not  implemented  their  programs  to  help  achieve  the 
goal,  (3)  had  not  undertaken  joint  efforts  directed  at  deinstitutionalization,  or 
(4)  had  not  monitored  or  evaluated  their  programs'  impact  on  deinstitutionali- 
zation." '  As  a  result,  a  number  of  key  federal  programs  continue  to  contain  pro- 
visions which  encourage  institutionalization  of  mentally  retarded  persons. 

One  glaring  illustration  of  the  negative  impact  of  these  disjointures  in  federal 
policy  can  be  found  in  the  federal-state  Medicaid  program.  In  1977  HEW  paid 
the  states  over  $900  million  in  reimbursements  on  behalf  of  Medicaid-eligible 
residents  in  public  institutions  for  the  mentally  retarded,  which  were  certified 
as  intermediate  care  facilities  under  Title  XIX  of  the  Social  Security  Act.  De- 
spite the  ongoing  efforts  of  our  Association,  the  National  Governors'  Conference 
and  other  interested  groups.  Departmental  officials  thus  far,  have  refused  to  issue 
clear  policies  making  residents  in  small  community-based  facilities  (group 
homes,  hostels,  etc.)  eligible  for  ICPVMR  reimbursements.  As  a  result,  the  pro- 
grana — the  federal  government's  largest  single  source  of  support  for  mental  re- 
tardation services — tends  to  reward  the  states  for  maintaining  residents  in  large, 
isolated  congregate  care  facilities — even  though  the  Administration  contends  that 
that  it  favors  d:-*institutionalization  and  the  Justice  Department  seeks  to  achieve 
this  objective  through  the  federal  courts  ! 

To  demonstrate  the  disastrous  consequences  this  lack  of  interagency  coordina- 
tion can  liave  at  the  state  level,  we  would  call  the  Subcommittee's  attention  to 
the  current  situation  in  Nebraska.  In  1978  the  Nebraska  Legislature  appropriated 
,$2.4  million  to  renovate  and  remodel  buildings  at  Beatrice  State  Developmental 
Center  to  bring  the  facility  into  compliance  with  federal  Medicaid  (ICPVMR) 
standards.  However,  Justice  Department  attorneys,  acting  on  behalf  of  plain- 
tiffs in  the  suit,  went  to  court  and  obtained  an  injunction  against  the  expenditure 
of  the  construction  funds  at  Beatrice  on  the  grounds  that  the  funds  should  be 
usr-d  to  exiKind  connnunity  alternatives  rather  than  "perpetuating"  state-operated 
institutions.  Meanwhile,  HEW  has  threatened  to  cut  off  Title  XIX  aid  on  behalf 
of  Beatrice  residents  if  the  planned   renovations  are  not  completed  ! 

Solving  such  problems  may  not  be  as  politically  attractive  as  authorizing  the 
Justice  Department  to  sue  the  states,  but  from  our  perspective,  it  is  a  more 
essential  component  of  a  broad-gauged  strategy  for  upgrading  services  to  the 
mentally  retarded. 

B.     THE    JUSTICE    DEPARTMENT'S    ROLE    IN     RIGHT-TO-TREATMENT    LITIGATION 

If  one  accepts  the  limitations  of  litigation  as  a  strategy  for  affectuating  social 
change,  the  next  logical  question  is :  what  role  should  the  Justice  Department 
nlan  in  future  right-to-treatment  suits? 

From  our  perspective,  the  critical  policy  issue  which  Congress  must  address  is : 
would  the  protection  of  the  rights  of  institutionalized  persons  be  materially  ad- 
vanced by  granting  tlie  Justice  Department  authority  to  file  or  intervene  in 
right-to-treatment  suits?  Witnes.ses  for  the  Justice  Department  and  private  plain- 
tiffs have  told  this  Subcommittee  that  active  Jusice  Department  involvement  is 
essential  to  the  pursuit  of  such  litigation.  We  disagree. 


2  General  Accounting  Office.  Returning  the  MentaUii  Disabled  to  the  Community:  Gov- 
ernment Needn  to  do  More  (Kept.  No.  76-152)  .Taniiarv  1.  1077.  ^  .     „      -«   oiqa  tsfh 

'>  United  States  v.  Solomon.  419  F.  Supp.  .358  (D-Md  1976)  aff'd  C- A.  No  76-2184  4tli 
Cir  October  12,  1977)  ;  United  States  v.  Mattson.  C.A.  No.  74-13S-BU  (D-Mont.,  Septem- 
ber 29,  1976),  appeal,  docketed.  No.  76   .S568  (9th  Cir.,  October  19,  1976). 


384 

An  examination  of  the  history  of  such  cases  indicates  that  the  Department 
initially  became  involved  in  the  Wi/afi  case  at  the  request  of  the  Federal  Dis- 
trict Court  for  Northern  Alabama,  rather  than  as  part  of  a  carefully  planned 
strategy  of  litigation.  Subsequently,  the  Dei>artment  filed  several  "right-to-treat- 
ment" cases  on  its  own  behalf  and  entered  others  as  a  plaintiff  intervenor.  Thus 
far,  however,  the  real  impetus  for  identifying  and  seeking  out  new  litigative 
targets  in  the  field  of  mental  health  and  mental  retardation  has  come  primarily 
from  a  small  cadre  of  private  attorneys  associated  with  public  interest  law  firms. 

Any  objective  assessment  of  the  current  picture,  we  beheve,  will  convince  Sub- 
committee members  that  the  scope  of  litigative  activities  has  expanded  sharply 
over  the  past  few  years,  in  most  instances  with  only  peripheral  Justice  Depart- 
ment involvement.  For  example,  in  1976,  when  the  Justice  Department's  author- 
ity to  file  such  suits  was  called  into  question  by  federal  district  court  decisions 
in  the  Solomon  and  Mattson  cases,''  only  a  handful  of  states  faced  class  action 
suits  brought  on  behalf  of  residents  in  public  mental  retardation  institutions. 
Today,  such  suits  have  been  filed  in  over  half  the  states.  Perhaps,  more  impor- 
tantly, the  scope  and  complexity  of  such  cases  has  grown  geometrically  in  the 
intervening  years. 

There  appears  to  be  no  shortage  of  interested  parties  prepared  to  file  such 
suits.  On  the  contrary,  it  has  become  the  "in"  thing  for  advocacy  groups  to  do 
these  days.  Indeed,  one  state  mental  retardation  director  currently  is  the  named 
defendant  in  twenty-three  pending  cases — a  number  of  them  major  class  action 
suits.  These  facts  appear  to  refute  the  argument  that  current  litigative  efforts 
will  flounder  and  fail  unless  the  Justice  Department  is  granted  the  authority 
provided  for  in  S.  10. 

Further,  the  Subcommittee  should  not  overlook  the  fact  that  the  Department 
of  Health,  Education  and  Welfare  and  the  Legal  Services  Corporation  are  cur- 
rently expending  several  million  dollars  annually  to  support  litigation  on  behalf 
of  patients  in  mental  institutions.  For  example,  as  a  result  of  1975  amendments 
to  the  Developmental  Disabilities  Act.  each  state  is  required  to  establish  a 
statewide  Protection  and  Advocacy  system  for  developmentally  disabled  persons 
(including  the  mentally  retarded) .  One  major  function  of  the.se  P  and  A  agencies, 
which  in  fiscal  year  1979  will  receive  a  total  of  $3  million  in  federal  support,  is 
to  pursue  legal*  remedies  to  safeguard  the  rights  of  disabled  persons— in  both 
institutional  and  non-institutional  settings. 

Even  if  one  accepts  the  proposition  that  the  Justice  Department  should  be 
authorized  to  enter  suits  on  behalf  of  residents  in  state-operated  institutions,  the 
question  remains  :  what  provisions  should  be  included  in  the  legislation  to  protect 
the  states  against  indiscriminate  federal  actions  which  could  impede  rather  than 
stimulate  programmatic  and  environmental  improvements  on  behalf  of  the  plain- 
tiff class?  Based  on  the  changes  which  have  been  made  in  the  legislation  since 
it  was  originally  introduced  in  1977.  it  is  clear  that  the  Subcommittee  has  given 
considerable  thought  to  this  question.  Many  of  the  changes  approved  last  year 
by  the  Subcommittee  do  clarify  the  proposed  scope  of  the  Justice  Department's 
authority. 

However,  if  the  Subcommittee  decides  to  report  out  the  pending  bill,  we  feel 
that  it  is  essential  that  additional  clarifying  provisions  be  included.  These  pro- 
visions, and  related  justification  for  each  change,  are  spelled  out  in  the  subse- 
quent section  of  my  testimony. 

C.    PROPOSED    AMENDMENTS    TO    THE    PENDING    BILL 

/.  Lack  of  operational  criteria  for  departmental  action 

As  presently  drafted,  S.  10  appears  to  restrict  the  circumstances  under  which 
the  Justice  Department  may  file  or  otherwise  enter  a  suit  against  a  state  to 
situations  where  institutionalized  persons  are  being  subject  to  ".  .  .  egregious 
or  fia grant  conditions  (conditions  which  are  willful  or  wanton  or  conditions 
of  gro.ss  neglect)  .  .  ."  (Section  1.  S.  10).  Further,  the  bill  requires  the  Attorney 
General  to  certify  that  factual  evidence  is  available  to  support  the  allegation 
that  the  aforementioned  conditions  deprive  the  subject  residents  of  ".  .  .  rights, 
privileges,  or  immunities  secured  or  protected  by  the  Constitution  or  laws  of  the 
United  State.s"  (Section  2(a),  S.  10). 

The  states'  collective  experience  with  "right-to-treatment"  suits  in  public 
mental  hospitals  and  mental  retardation  facilities,  however,  indicates  the  vital 
importance  of  defining,  in  operational  terms,  the  circumstances  under  which 
the  Justice  Department  would  be  permitted  to  enter  a  suit  against  a  state.  Of 
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equal  importance  is  criteria  governing  when  the  Justice  Department  should 
terminate  action  against  a  state  institution.  In  other  words,  once  a  decision  has 
been  made  that  existing  "egregious  or  flagrant  conditions"  warrant  Departmental 
entry  into  a  suit,  at  what  later  point  must  the  agency  withdraw,  assuming  that 
the  conditions  which  formed  the  basis  for  the  suit  have  been  corrected. 

Over  the  years,  state  officials  have  learned  that  the  "horror  stories"  which 
accompany  the  filing  of  a  suit  on  behalf  of  institutionalized  persons  frequently 
are  the  stalking  horses  for  a  much  broader  litigative  agenda.  As  Nathan  Glazer 
recently  pointed  out  in  a  perceptive  article  on  the  impact  of  recent  institutional 
rights  cases : 

.  .  .  Once  it  has  been  established  as  precedent  that  inhumane  conditions  in 
jails  can  constitute  violations  of  constitutional  rights,  it  is  possible  to  proceed 
along  a  chain  of  reasoning  and  find  even  more  conditions  that  may  be  con- 
sidered violations  of  human  rights.  And,  once  the  Judge  has  accustomed  him- 
self to  studying  the  details  of  prison  or  mental  health  administration,  he 
will — after  being  educated  by  the  testimony  of  expert  witnesses  brought  by 
the  plaintiffs — begin  to  see  other  possibilities  for  improvement,  far  from  the 
original  violations  that  excited  his  auger.* 

In  the  area  of  mental  health  and  mental  retardation,  the  professed  goal  of 
most  pending  institutional  rights  cases  is  to  gain  judicial  recognition  of  the 
so-called  Constitutional  right  to  treatment — i.e.,  each  resident  of  a  publicly- 
financed  institution  has  a  right  to  receive  an  appropriate  nad  comprehensive 
array  of  habiUtative  services  which  will  assist  him  to  develop  to  the  maximum 
of  his  potential.  While  most  states  ascribe  to  this  general  goal  and  have  made 
a  major  commitment  to  upgrading  institutional  services  in  recent  years,  it  is 
not  clear  that  the  pending  right  to  treatment  cases  have  contributed  uniformly 
to  the  accomplishment  of  this  goal,  due  to :  (a)  the  amorphous  nature  of  the  goal 
self;  (b)  th-?  lack  of  consensus  among  experts  in  the  field  regarding  the 
validity  of  at  least  some  of  the  premises  underlying  the  so-called  right-to-treat- 
ment notion;  and  (c)  the  lengthy  impasses  and  indecision  which  often  are  the 
by-products  of  the  adversarial  process.  , 

As  Glazer  suggests,  the  states'  experience  has  been  that  the  Justice  Depart- 
ment rarely  terminates  its  involvement,  despite  the  fact  that  the  initial  con- 
ditions motivating  the  suit  have  been  corrected.  Instead,  the  demands  for  "higher 
quality"  (and  more  costly)  services  are  escalated  and  the  state  is  caught  in  a 
seemingly  endless  spiral  of  expectations  premised  on  an  increasingly  narrow 
base  of  empirical  knowledge. 

Two  case  examples  will  help  to  illustrate  this  point :  ,.  .     * 

Since  the  original  Willowbrook  suit  was  filed  in  1972,  the  per  diem  cost  of 
resident  care  at  Willowbrook  State  School  (since  renamed  Staten  Island  De- 
velopmental Center)  has  increased  from  less  than  $40  to  $150.  During  this  same 
period,  the  resident  population  of  the  facility  has  declined  from  5,200  to  less 
than  l.SOO  residents  and  the  overall  ratio  of  staff  to  residents  has  risen  from 
1-3  to  2:1.  Yet,  the  suit  drags  on.  with  no  sign  of  abatement. 

Similarly,  the  per  diem  cost  of  care  at  Partlow  State  School  and  Hospital 
in  Alabama  has  soared  from  an  average  of  $11  in  1971.  when  he  now  famous 
Wytlrcase  was  initially  filed,  to  an  average  of  $60  today.  Parallehng  thi^  trend 
has  been  a  reduction  in  the  resident  population  (from  an  ^^^f  S^  o/  -'^f  .^^^ 
1  254),  an  increase  in  the  overall  staff-to^resident  ratio  (from  1 .2.5  to  1.3  .1),  tbe 
employment  of  scores  of  new  professional  staff  and  the  virtual  eimmation  of  the 
dSCable  conditions  which  initially  led  to  the  suit.  Nonetheless,  the  Justice 
Sartment  retains  its  role  as  amicus  in  the  suit  and  is  supporting  a  niimber 
of  motions  by  the  plaintiffs  for  further  relief,  including  the  appointment  of  a 

'^In  both  these  cases,  the  Justice  Department  has  remained  a  party  to  the  suit 
desie  the  elimination  of  conditions  which  led  to  their  initiation.  More  recently, 
TuSce  Departoent  attorneys  have  played  a  leading  role  in  a  Pennsylvania 
c^se  whTcl  resXd  in  a  decision  that  traditional  state  institutions,  such  as 
S?inh^irst  State  School  and  Hospital,  are  inherently  inappropriate  sites  for 
ser'"n.^^  mentally  retailed  cHents.^  While  this  is  not  the  appropriate  arena  in 
whLh^to  debaJe  the  potential  consequences  of  /"^f^  Broderick^s  ^  --o"  -  ^^^^^ 
Pennhurst  case,  suffice  it  to  say  that,  while  the  future  role  of  large,  ^4  nour 

.  Glazer  Nathan.  "Should  .Tudges  AdminlBter  Social  Services."  .5  The  PuMic  Interest, 
^Vnllf^man  ana  the  Unite,,  States  v.  f  enn..,.!  .S^«^e  ..^'-oo^  ana  Hospital,  Civil  No. 
74-1345  (B.D..  Pa..  December  23.  1977  and  March  1-.  1978). 
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residential  care  centers  is  a  hotly  debated  issue  in  our  field,  the  vast  majority 
of  knowledgeable  professionals  agree  that  there  will  be  a  continuing  need  for 
such  facilities— at  least  for  the  foreseeable  future.  Should  the  Subcommittee 
decide  to  grant  the  Justice  Department  the  requested  authority,  the  fundamental 
issue  which  must  be  addressed  is :  should  the  Department's  authority  extend 
to  filing  suits  (or  entering  into  existing  suits)  designed  to  establish  the  existence 
of  Constitutional  rights  which  have  not  been  accepted  as  the  law  of  the  land 
(as  is  the  case  with  the  so-called  right  to  treatment  or  habilitation)  ;  or,  as  the 
current  language  of  S.  10  seems  to  suggest,  must  the  grounds  for  such  suits  be 
more  narrowly  defined  (e.g.,  protecting  the  residents/patients/inmates  from 
harm)  ? 

In  the  interests  of  the  clients  of  such  state-run  facilities  and  to  avoid  lengthy 
counterproductive  litigation,  we  strongly  recommend  that  the  Subcommittee  re- 
strict scope  of  the  Department's  authority  by  : 

(a)  Adding  language  to  Section  2  of  the  bill  which  would  limit  Justice 
Department  involvement  to  cases  where  there  is  an  imminent  threat  to  the  health, 
safety  and/or  physical  well-being  of  institutionalized  persons  ; 

(b)  Including  a  statutory  definition  of  the  term  "egregious  or  flagrant  con- 
ditions" in  Section  6  of  the  bill.  Tliis  definition  should  underscore  the  fact  that 
the  health,  safety  and  well-being  of  the  residents  is  the  only  legitimate,  statutory 
grounds  for  Departmental  action  ; 

(c)  Amending  Section  2  of  the  bill  to  require  the  Attorney  General  to  docu- 
ment the  informal  efforts  which  he  and/or  his  representatives  have  made  to 
correct  the  alleged  conditions  and  patterns  and  practices  of  resistance ; 

(d)  Adding  a  new  section  to  the  bill  requiring  a  separate  hearing  to  establish 
the  Department's  standing  to  sue  in  each  case  ; 

(e)  Requiring  the  Attorney  General  to  promulgate,  for  public  comment,  the 
criteria  the  Department  intends  to  use  in  determining  w^hen  to  file  or  otherwise 
enter  a  suit  on  behalf  of  institutionalized  persons  and  when  to  terminate  such 
actions ; 

(f)  Including  in  the  Committee's  report  on  the  bill,  language  clarifying  the 
intended  scope  of  the  Department's  authority. 

2.  Establishment  of  a  National  Commission  on  the  Civil  Rights  of  Institutional- 
ised Persons 

Despite  the  scores  of  pending  cases  in  which  the  Justice  Department  is  cur- 
rently involved,  no  rigorous,  unbiased  attempt  has  been  made  to  determine  the 
short  and  long  range  impact  of  the  federal  government's  involvement  in  such 
cases.  Arguments  pre.sented  by  both  proponents  and  opponents  of  such  involve- 
ment are  flawed  by  the  lack  of  empirical  data  and  the  generally  biased  perspec- 
tives from  which  they  are  presented.  Given  the  sensitive  intergovernmental 
issues  involved.  Congress  would  be  well-advised  to  establish  a  temporary  National 
Commission  on  the  Rights  of  Institutionalized  Persons.  The  general  mission  of 
such  a  commission,  composed  of  experts  in  the  field  of  services  to  institutional- 
ized persons  who  represent  a  wide  range  of  views  on  the  subject,  would  be  to 
determine  the  most  appropriate  role  for  the  Justice  Department  to  play  in  such 
litigation.  Specifically,  the  commis.sion  could  : 

(a)  Analyze  the  impact  of  the  Justice  Department's  past  and  present  in- 
volvement in  suits  against  states,  or  their  political  subdivisions,  brought  on 
behalf  of  institutionalized  persons  ; 

(b)  Recommend  criteria  for  Departmental  interveiition  in  civil  actions  on 
behalf  of  institutionalized  persons  : 

(c)  Recommend  criteria  for  continued  involvement  or  termination  of  the  De- 
partment's involvement  in  such  civil  actions  ; 

(d)  Recommend  procedural  guidelines  for  the  Department  to  follow  in  initi- 
ating litigation  on  behalf  of  such  persons  ; 

(e)  Recommend  an  ongoing  mechanism  for  advising  the  Attorney  General  on 
civil  actions  taken  by  the  Department  in  accordance  with  the  provisions  of  S.  10. 

In  recent  testimony  before  this  Subcommittee.  Assistant  Attorney  General  Drew 
Days,  speaking  on  l)ehalf  of  the  Justice  Department,  argued  that  a  national  com- 
mission is  not  necessary,  both  for  reasons  of  cost  and  because  actions  are  already 
underway  to  promulgate  institutional  standards  (especially  for  correctional 
facilities).  It  should  be  noted  that  the  role  of  the  commission,  as  proposed  here, 
would  not  encompass  the  development  of  standards  for  the  operation  of  institu- 
tional facilities,  but  rather  to  analyze  the  impact  of  the  Justice  Department's  past 
involvement  in  such  litigation  and  to  propose  operational  criteria  for  its  develop- 
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rnpnf  ill  future  suits  (3ii  the  qnestiou  of  cost,  it  is  important  to  note  that  the 
iede rT-^overiLe  now  contributes  several  billion  dollars  annual  y  to  the  opera- 
do.r.ff  mdlhc  meitar^  institutions  for  the  mentally  retarded  and  various 

1,  •PPfinnil   fS^         Under  the  circumstances,  the  relevant  question  is  not 
'^"^ther  S^e  fedel4uoven.meiit  can  afford  the  cost  associated  with  the  proposed 
commission,  but  rather  can  it  afford  not  to  ! 
3.  Coordination  of  Federal  assistance  ..      ^ 

As  I  indicated  earlier,  one  of  the  critical  problems  which  the  states  face  i 
attempt  ng  to  improve  public  services  for  mentally  retarded  citizens  is  I  e  lad. 
o  a  colefei  nat'ional  strategy  which  cuts  across  asf"^^-,:'""^'^^  ;;"^,^"^^i;  l"; 
^nn  lines  While  responsibilitv  for  solving  this  problem  does  not  rest  pnmarilj 
Sm  the  Justice  Uepartment.  we  believe  the  pending  legislation  should  require 
he\ttoriiev  Genera?  to  make  a  reasonable  effort  to  eliminate  any  prolilems 
rrm  Klin?  the  receipt  or  appropriate  utilization  f^  federal  assistance.  This 
objective  could  be  accomplished  by  amending  Section  2(a)  of  the  bill. 

/  Requirements  for  entering  existiny  suits 

'  As  currently  drafted,  the  re.piirements  for  prior  notification,  consultation  and 
informTefforts  to  alleviate  the  alleged  inhumane  conditions,  which  are  con- 
tah  eThi  Sedi on  'Ma)  of  S.  10,  would  apply  only  to  suits  initiated  by  the  Justice 
D  pa  tenf  These  'ame  requirements  would  not  be  applicable  to  ca.ses  which  the 
Denaret  entered  as  plaintiff-intervenor  or  in  other  supix)rtive  capacities 
""r  oS  to'assure'thl  states  adequate  safeguards  agaimst  ^-^^^^^^^^[X  a 
participation  in  unwarranted  and  counterpi;oducti ve  ,.;^"f , .f"^. J^f .^^  .'"^ Ve 
"backdoor"  approach  to  avoiding  the  protections  afforded  •'>  .^/f^!^"  -"f  ^ '  '1^ 
be  ieve  that  tl  e  requirements  of  Section  2(a)  should  be  applied  to  l>oth  ^fj'^.^ 
liUated  bv  the  Department  and  those  which  the  Department  en  ers  as  Plau  t  f' 
Inlen-enor-or  in  other  supportive  capacities.  This  objective  can  be  accomphshed 
by  amending  Section  1  of  the  bill  and  deleting  Section  A. 
5.  Notification  of  State  officials 

Section  2(a)  (1)  of  S.  10  would  require  the  U.S.  Attorney  General  to  notlf.^  the 
(^overi  or  the  state  attornev  general  and  the  institutional  director,  in  writing,  of 
Uie  Srt  ei^-s  i^itei  ^to  me  suit  again.st  the  state  on  behalf  of  institutionalized 
SrsoiS  a  easVtMrtv  days  prior  to  initiating  such  action.  However  as  Presently 
SS'uiis  notification  requirement  applies  only  to  pre-filmg  no  ices ;  it  does 
ot  co"  ^i- notihcation  :  (a)  pior  to  Justice  V-^l-rtment  entry  in  a  smt  as  p^^^^^^^^^^^^^ 
intprvenor  amicus  or  in  a  similar  supportive  capacity;  (b)  pnoi  to  aavanceo 
fa  t-mZg  rtivmes  to  determine  the  need  for  Justice  l>ei>artment  action^ 
(c)  subsequent  to  completing  exploratory  ^^f^^f}SJ^i:!^^-'^^'^^^'^^ 
state  officials  of  the  findings  and  conclusions  of  such  "J"^^^  "  l?  U.  tni  ,  f  the 
odic  (e.g.,  .luarterly,  .semi-annual  or  annual)  updates  on  the  status  <.f  the 
Department's  ongoing  investigative  activities.  nbi^^trated  bv  a 

Tlie  need  to  expand  the  current  notification  requirement  is  illustiated  o.\  a 
sitiation  which  occirred  in  my  state  in  1977.  When  concern  over  ^l^^^^ 
shortage  was  at  its  peak,  a  New  Orleans  televi.sion  station  ^^"1^^,^  ;^^^./;^!;;^^, 
report  on  the  devastating  impact  a  cutback  i»  f «  .«"l^P^'^«,"^,\f  Vt  Hanmond 
the  state.  Am-ong  the  programs  singled  out  for  «t  ention  vvas  a  lu  it  at  Hanm^^^^^^^^ 
v<f.,tP  Srliool  a  state-operated  residential  school  for  the  letaided,  J^i^^i^  pio 
foundlv    etarail   mult^ha  residents  receive  continuous  medic.il  sui>ex^ 

vision -The  reporter  made  the  point  that  the  temperature  and  huimd^^^^^^^ 
unit  had  to  be  strictly  controlled  due  to  the  precarious  medical  condition  ot  the 
re  MenEl-^many    of   whom   were   being   tube-fed   because   of      --   -f '^^^^^^  « 
emasculate  and  swallow   solid,  or  even  puried.  foods.  This  telcMSim  tedture 
I^?,?  wis  picked  up  by  several  loeaM.etworkafmi.tes  acix,ss  «^  coun^ 
and,  within  the  week,  FBI  agents  appeared  m  my  ^^^e  vyith  a  long  hs^^^ 
tions  nbout  resident  care  at  the  Hammond  facility.  My  staff  and  personnel  ar  uie 
So  "urSed  nS^  requested  information,  although  tWg^Un^h.1^  wa 
unable  to  explain  the  purposes  of  the  investigation  or  the  u.ses  to  ^Y^^n  i   e 
nformation  would  be  put.'  In  total,  several  hundred  man-houi-s  ^^^^^^ 
were  devoted  to  the  collection  of  the  requested  information  and  data  ami  u  e 
piepara'on  of  re.sponses  to  the  FBI's  questions.  Yet,  "«t -"^y-^ ,^^^,  ^tf  tt 
not  informed  in  advance,  but  sub.secpiently  we  were  never  told  the  lesults  of 

investigation. 
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If  this  were  an  isolated  instance,  I  suppose  we  could  chalk  it  up  to  an  adminis- 
tration error.  However,  I  have  heard  similar  reports  from  my  colleagues  in  other 
states. 

For  this  reason,  we  strongly  recommend  that  the  Subcommittee  broaden  tlie 
notification  requirements  contained  in  .Section  2(a)(1)  of  the  present  bill.  The 
task  of  improving  services  to  mentally  retarded  persons  requires  the  tandem 
efforts  of  government  at  all  levels.  Even  under  the  best  circumstances,  the 
adversial  nature  of  litigation  places  serious  strains  on  the  working  relations 
between  a  state  and  the  federal  government.  We  see  little  reason  to  further 
exacerbate  the  situation  by  keeping  responsible  state  officials  "in  the  dark"  about 
the  .Justice  Department's  intentions  regarding  litigation  on  behalf  of  institu- 
tionalized persons. 

We  appreciate  this  opportunity  to  share  the  Association's  views  with  the 
Subcommittee.  If  the  members  and  staff  of  the  Association  can  be  of  further 
assistance  on  this  matter,  we  hope  that  you  will  call  upon  us. 

Prepared  Statement  of  Norman  B.  Pubsley,  M.L)..  on  Behalf  of  the  National 
Association  of  Superintendents  of  Public  Residential  Facilities  for  the 
Mentally  Retarded 

The  purpose  of  this  written  testimony  is  to  present  the  concerns  and  recom- 
mendations of  the  National  Association  of  Superintendents  of  Public  Residential 
Facilities  for  the  Mentally  Retarded  on  proposed  legislation  to  protect  institu- 
tionalized persons,  SIO  now  being  studied  by  the  Subcommittee  on  the  Constitu- 
tion, Senate  Committee  on  the  Judiciary. 

The  National  Association  of  Superintendents  of  Public  Residential  Facilities 
for  the  Mentally  Retarded  unequivocally  endorst^  the  underlying  intent  of  SIO: 
that  is,  to  assure  that  any  incidences  of  a  resident,  or  residents,  being  sul)ject  to 
neglect  or  abu.se  are  met  with  an  immediate  and  effective  corrective  respon.se. 

As  an  organization,  we  have,  over  the  past  years,  taken  a  very  active  role  in 
striving  to  change  conditions  for  our  residents.  We  have  publicly  taken  strong 
positions  to  advocate  for  the  upgrading  of  residential  services  and  have  worked 
with  Congress  and  with  state  legislatures  to  secure  the  funding  necessary  to 
make  these  changes  (see  attached  May,  1974  position  statement).  Over  the  past 
several  years,  we  have  all  seen  an  enormous  degree  of  improvement  in  care  and 
services  provided  to  institutionalized  persons.  The  vast  bulk  of  the.se  positive 
changes  have  occurred,  and  will  continue  to  occur  without  the  burdens  and 
expense  of  litigation.  It  is  our  position  that  the  thousands  of  hours  and  millions 
of  dollars  required  to  defend  the.se  suits  are  better  utilized  in  services  to  our 
clients.  If,  however.  Congress  feels  that  .Justice  Department  intervention  is  still 
necessary,  we  feel  .strongly  that  the  following  procedural  .safeguards  need  to  he 
incorporated  in  the  bill  so  that  the  time,  effort  and  money  required  to  defend 
these  suits  from  the  past  record  of  massive  .Justice  Department  intervention  be 
spent  only  in  those  circumstances  where  ahsolutely  no  other  recourse  is  available. 

( 1 )  While  Section  1  of  the  bill  appears  to  limit  the  conditions  under  which  the 
.Justice  Department  may  enter  a  suit  to  "egregious  or  flagrant  conditions  .  .  . 
pursuant  to  a  pattern  or  practice  of  resistance  to  the  full  enjoyment  of  such 
rights  and  privileges  or  immunities",  the  judgment  of  the  conditions  is  left  solely 
in  the  hands  of  the  Attorney  General  with  no  established  standards  nor  outside 
review.  AVe  endorse  the  proposal  made  by  the  National  Association  of  State  and 
Mental  Retardation  Program  Directors,  Inc.  that  a  commission  be  appointed 
by  the  President  to  establish  operational  guidelines  which  would  constitute  the 
existence  of  these  conditions.  Secondly,  there  should  be  a  judicial  hearing  prior 
to  the  entrance  of  the  .Justice  Deipartment  in  a  specific  case  to  determine  the 
appropriateness  of  the  Department's  intervention.  At  this  hearing,  the  Depart- 
ment should  document  to  the  court's  satisfactioai  that  the  results  of  its  investi- 
gation satisfy  the  guidelines  established  by  the  Commission. 

The  Department  as.serts  that  it  .should  have  a  broader  right  to  enter  these  suits 
based  upon  the  need  for  its  intervention  in  a  broad  range  of  global  and  undefined 
issues.  Experience  has  clearly  indicated  that  there  is  ample  supply  of  public  in- 
terest advocacy  groups  who  have  filed  civil  suits  on  behalf  of  institutional- 
ized residents  on  a  Itroad  variety  of  issues.  In  fact,  since  the  -Tustice  Department's 
intervention  has  been  limited  by  court  decisions,  the  number  of  these  privately 
funded  suits  has  gone  up  dramatically.  Therefore,  our  Association  asserts  that 
there  is  no  demonstrated  need  for  .Justice  Department  participation.  If  Congress 
feels  there  is  such  a  need,  the  involvement  should  only  be  in  narrowly  defined, 
constitutional  areas. 
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FOREWORD 


This  policy  statement  was  developed  by  the  National 
Association  of  Superintendents  of  Public  Residential 
Facilities  at  a  meeting  sponsored  by  the  President's  Com- 
mittee on  Mental  Retardation  and  the  Rehabilitation 
Services  Administration. 

Although  it  does  not  necessarily  reflect  in  every  detail 
the  views  of  the  President's  Committee  on  Mental  Re- 
tardation, it  does  represent  a  progressive  approach  to  the 
Committee's  goal  of  improvement  in  residential  services 
for  retarded  persons.  The  Committee  highlighted  this  need 
with  its  publication  in  1970  of  "Residential  Services  for 
the  Mentally  Retarded:  An  Action  Pohcy  Proposal." 

The  superintendents  of  public  institutions  are  in  a 
strategic  position  to  improve  the  quality  of  residential 
services  and  to  facilitate  the  movement  of  many  residents 
to  the  community.  Their  interest  in  playing  such  a  role  is 
forcefully  expressed  in  this  statement.  As  such,  it  has  the 
support  of  the  Committee. 


Fred  J.  Krause 
Executive  Director 
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In  November,  1973,  sixteen  superintendents  represent- 
ing the  National  Association  of  Superintendents  of  Public 
Residential  Facilities  for  the  Mentally  Retarded  met  in 
Washington,  D.C.,  to  draft  position  statements  concerning 
five  contemporary  issues  affecting  residential  services. 
These  involve:  (1)  recent  emphasis  upon  community  pro- 
gramming, (2)  future  role  of  residential  services,  (3)  role 
of  residential  staff  in  deinstitutionalization  and  community 
programming,  (4)  standards  of  the  Joint  Commission  on 
Accreditation  of  Mental  Retardation  Facilities,  and 
(5)  Federal  participation. 

The  sixteen  superintendents  represented  a  cross  section 
of  varying  viewpoints,  years'  experience  in  residential 
programming,  professional  backgrounds,  populations 
served,  and  geographical  distribution.  In  addition  to  the 
superintendents,  a  university  administrator  and  staff  repre- 
sentatives from  the  President's  Committee  on  Mental 
Retardation  and  the  Division  of  Developmental  Disabilities 
participated. 

Basic  Premise 

All  retcirded  persons  have  the  same  basic  civil  and 
human  rights  as  other  citizens,  including  the  right  to  live 
in  the  least  restrictive  environment.  As  stated  in  the 
"Declaration  of  General  and  Special  Rights  of  the  Mentally 
Retarded"  (1968): 

The  mentally  retarded  person  has  a  right  to  live  w^ith 
his  family  or  with  foster  parents;  to  participate  in  all 
aspects  of  community  life  and  to  be  provided  with 
appropriate  leisure  time  activities.  If  care  in  another 
institution  becomes  necessary,  it  should  be  in  sur- 
roundings and  other  circumstances  as  close  to  normal 
living  as  possible. 

The  basic  positions  advocated  by  the  Association  all 
reflect  a  vital  concern  for  the  rights  of  the  retarded,  the 
desirability  of  community  programming,  and  upgrading 
residential  services. 

Definitions 

The  definition  of  residential  facility  for  the  mentally 
retarded  and  its  purpose  as  promulgated  by  the  President's 
Committee  on  Mental  Retardation  (1970,  p.  1)  were  used 
in  developing  the  position  statements: 
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A  residential  facility  for  *he  mentally  retarded  is  any 
housing  facility,  other  than  the  individual's  natural 
home,  which  provides  (24-hour)  supervised  living 
with  appropriate  services  related  -to  the  individual's 
needs. 

The  prime  purpose  of  residential  services  for  the 
mentally  retarded  is  to  protect  and  nurture  the 
mental,  physical,  emotional,  and  social  development 
of  each  individual  requiring  full-time  residential  serv- 
ices. Inherent  in  this  commitment  is  responsibility  to 
provide  those  experiences  which  will  enable  the 
individual  (1)  to  develop  his  physical,  intellectual 
and  social  capabilities  to  the  fullest  extent  possible; 
(2)  to  develop  emotional  maturity  cominensurate' 
with  social  and  intellectual  growth;  (3)  whenever  pos- 
sible, to  develop  skills,  habits  and  attitudes  essential 
for  return  to  contemporary  society;  and  (4)  to  live  a 
personally  satisfying  life  within  the  residential  en- 
vironment. 

Position  Statements 

The  National  Association  of  Superintendents  of  Public 
Residential  Facilities  for  the  Mentally  Retarded  thoroughly 
supports  the  recent  emphasis  upon  community  progiam- 
ming  lor  the  mentally  retarded. 

While  the  Association  advocates  without  reservation 
the  rights  of  the  retarded  to  live  in  the  least  restrictive 
envii-onment  and  to  enjoy  fully  the  benefits  of  a  free  and 
open   society  whenever  possible,  it  does  express  concern 
over  the  manner  in  which  this  goal  is  being  realized.  Fii'st, 
the   quality    of  community  programs  and   services  being 
offered  to  the  mentally  retarded  and  other  developmentally 
disabled    persons    in    many   parts   of   the    country    is    in- 
adequate.  All  too  often,  "community   back  wards"  and 
"closeting"  are  being  substituted  for  institutional  "ware- 
housing". Neither  community  nor  residential  back  wards  or 
"closeting"  are  justified;  the  rights  of  the  retarded  must  be 
respected  wherever  they  reside.  In  essence,  the  Association 
calls  attention  to  the  need  not  only  for  continued  upgrad- 
ing of  residential  facilities  toward  becoming  decent,  viable, 
and  responsive  environments  reflecting  normalization  for 
those  who,  for  some  time,  will  require  specialized  resi- 
dential cai-e,  but  also  calls  for  a  greater  interest  in  quality 
control  for  developing  community  programs. 
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In  this  context,  the  Association  strongly  supports 
advocacy  programs  which,  once  developed,  will  lead  to  a 
system  accountable  to  retarded  people  and  their  parents, 
and  will  insure  a  quality  of  life  compatible  to  the  needs  of 
all  people.  The  Association  encourages  its  members  and  all 
others  interested  in  the  care  and  treatment  of  the  mentally 
retarded  to  advocate  especially  for  the  profoundly  and 
severely,  multiply  handicapped  who  often  see  "good  and 
new  things"  drift  away  from  them.  The  Association  also 
urges  that  greater  emphasis  be  placed  on  maintaining  the 
child  in  his  natural  home,  and  that  parents  receive  greater 
and  more  timely  support  in  terms  of  both  services  and 
financial  assistance  to  attain  this  goal. 

Secondly,  the  development  of  community  program- 
ming should  not  be  accomplished  by  sacrificing  quality 
of  services  for  retarded  persons  requiring  residential  care. 
It  is  not  a  question  of  residential  or  nonreside)itial  pro- 
gramming. Both  are  essential,  and  both,  in  reahty,  con- 
stitute community  services. 

Thirdly,  in  many  parts  of  the  country  today,  a 
dichotomy  exists  between  "community"  and  "residential" 
programming.  This  polarization  of  persons  with  a  common 
dedication  to  meeting  the  needs  of  the  mentally  retarded 
is  unwarranted  and  should  be  resolved  asrapidly.as  possible 
to  insure  maximum  services  for  the  retarded,  both  within 
the  community  and  within  a  residential  environment. 
Residential  programming  must  be  viewed  as  part  of  the 
complete  range  of  community  services  which  may  be  re- 
quired by  some  retarded  persons. 

The  National  Association  of  Superintendents  of  Public 
Residential  Facilities  for  the  Mentally  Retarded  fuUy 
supports  efforts  toward  deinstitutionalization,  institutional 
reform,  and  acceptance  of  a  changing  role. 

Deinstitutionalization  encompasses  three  inter-related 
processes:  (1)  prevention  of  admission  by  finding  and 
developing  alternative  community  methods  of  care  and 
training;  (2)  return  to  the  community  of  all  residents  who 
have  been  prepared  through  programs  of  habilitation  and 
training  to  function  adequately  in  appropriate  local 
settings;  and  (3)  establishment  and  maintenance  of  a 
responsive  residential  environment  which  protects  human 
and  civil  rights  and  which  contributes  to  the  expeditious 
return  of  the  individual  to  normal  community  living,  when- 
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ever  possible.  The  success  of  deinstitutionalization  is 
dependent  upon  the  availability  of  an  array  of  quality  com- 
munity programs  and  services. 

Institutional  reform,  in  contrast,  involves  a  modifica- 
tion or  improvement  in  attitudes,  philosophies,  policies, 
effective  utilization  of  all  available  resources,  and  increased 
financing  to  provide  adequate  programs  to  motivate  and 
assist  individuals  to  reach  their  maximum  level  of  function- 
ing in  the  least  restrictive  environment  possible.  Institu- 
tional reform  will  occur  only  through  an  increased  effort 
on  the  part  of  all  professional,  nonprofessional,  and  lay 
persons  concerned  with  the  mentally  retarded. 

The  emphasis  on  deinstitutionalization,  institutional 
reform,  and  the  need  to  provide  support  to  developing 
community  programs  demands  a  changing  role  among 
residential  facilities.  Publicly  sponsored  residential  facilities 
will  continue  to  be  a  necessary  and  important  part  of  the 
continuum  of  services  required  by  some  mentally  retarded 
individuals  at  some  time  during  their  life. 

Residential  populations  will  continue  to  undergo 
significant  change.  With  few  exceptions,  only  the  most 
severely  and  profoundly,  multiply  handicapped  mentally 
retarded  will  require  extended  residential  service.  Pro- 
grams developed  for  these  individuals  will  include  an  inter- 
disciplinary approach  to  facilitate  whatever  developmental 
potential  exists.  Evidence  to  date  in  those  facilities  which 
have  had  an  opportunity  to  concentrate  on  the  more 
seriously  affected  have  demonstrated  unequivocally  that 
even  the  most  severely  involved  child  has  considerably 
more  potential  than  previously  believed.  Many  of  the 
severely  and  profoundly,  multiply  handicapped  retarded 
can  live  in  a  sheltered  foster  home-type  setting  in  the 
community. 

A  number  of  short-term  programs  will  be  established 
with  the  intent  of  ameliorating  specific  problems  and 
returning  the  child  to  his  home  community  as  soon  as 
possible.  Such  services  will  be  for  the  socially  inadequate 
retarded  child  who  can  not  participate  in  a  formal  educa- 
tion program  or  day  services  and  whose  needs  can  not  be 
met  locally.  Another  such  program  may  involve  physical 
restoration  in  which  a  retarded  person  with  a  severe 
orthopedic  problem  receives  appropriate  surgery,  therapy, 
and  follow-up  home  services,  including  parental  training 
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and  guidance.  In  a  few  instances,  very  young  multiply 
handicapped  children  or  infants  might  be  admitted  for  a 
brief  period  of  time  in  order  to  develop  a  program  which 
can  be  implemented  by  parents  and/or  representatives 
from  a  community  agency.  Genetic  counseling  and  spec- 
ialized dental  services  for  mentally  retarded  persons  from 
the  community  will  become  readily  available. 

Comprehensive  developmental  programs  for  several 
long  neglected  groups  of  retarded  persons  —  the  sensorially 
handicapped  (i.e.,  blind  and/or  deaf)  and  emotionally 
disturbed  —  will  be  developed.  These  programs  will  utilize 
the  contributions  of  specialized  institutes,  university  per- 
sonnel, and  representatives  from  a  variety  of  community 
agencies. 

Most  residential  facilities  already  offer  a  most  welcome 
service  to  parents  of  the  retarded  -  respite  care.  Most 
residential  facilities  also  provide  comprehensive  diagnostic, 
evaluation  and  planning  services  for  retarded  persons 
(infants,  children,  and  adults)  referred  from  other  com- 
munity agencies.  It  is  anticipated  that  these  will  be 
extended  to  individuals  with  a  variety  of  developmental 
disabilities. 

Residential  facilities  in  the  future  will  not  function 
in  an  isolated  capacity.  All  services  will  involve  the  active 
participation  of  parents,  foster  parents,  or  guardians  and 
staff  of  appropriate  community  agencies.  It  can  not  be 
over-emphasized  that  intensive  training  and  treatment 
programs  of  residential  facilities  will  represent  only  highly 
technical  back-up  services.  In  other  words,  short-term 
programs  will  be  available  only  when  a  local  agency  is 
unable  to  provide  them.  Duplication  of  services  will  be 
avoided. 

Further,  programming  will  be  a  shared  responsibility 
between  residential  facility  and  community.  Services  of 
both  shall  be  used  simultaneously.  For  example,  while  the 
child  may  be  receiving  some  specialized  medical  treatment 
requiring  short-term  residential  care,  he  also  may  be 
attending  a  local  school. 

^  It  naturally  foUows  that  as  communities  begin  to 
provide  a' continuum  of  care  for  retarded  persons  and  their 
families,  technical  assistance  and  training  will  be  required. 
This  is  especially  true  when  agencies  attempt  to  design 
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programs  for  the  more  severely  and  profoundly,  multiply 
handicapped  retarded  and  for  those  who  are  making  the 
transition  from  residential  to  community  living. 

The  net  effect  of  these  trends  is  very  positive.  The 
majority  of  retarded  persons  who  can  function  in  a  com- 
munity environment  with  or  without  supervision  will  be 
able  to  do  so,  and  those  requiring  intensive,  highly  spec- 
ialized services  in  a  residential  environment  will  find  them 
readily  available. 


The^National  Association  of  Superintendents  of  Public 
Residential  Facilities  for  the  Mentally  Retarded  fully  sup- 
ports the  utilization  of  residential  staff  services  and  facilities 
to  aid  and  support  the  development  of  community  pro- 
grams essential  to  deinstitutionalization. 

The  Association  restates  its  basic  position  that 
residential  facilities  should  be  considered  as  one  com- 
munity service.  Subsequently,  residential  personnel  should, 
and  will  assume  an  active  professional  interest  and  role  in 
aiding  communities  to  develop  appropriate  programs  for 
the  retarded. 

•  In  many  instances,  residential  staff  can  provide 
valuable  technical  assistance  and  consultancy  to  other 
agencies  or  organizations  dealing  with  the  developmentally 
disabled,  including  local  community  programs,  policy 
boards,  planning  commissions,  generic  practitioners,  and 
legislative  bodies. 

A  number  of  technical  consultancy  programs  requiring 
expertise  of  residential  staff  will  be  established.  Such  pro- 
grams may  involve  diagnosis  and  evaluation;  education 
and  training;  language,  speech,  and  hearing  therapy;  activity 
therapy  and  recreation;  nutrition;  and  domiciliary  care.  In 
essence,  any  aspect  of  residential  services  (administrative 
or  clinical)  may  become  involved  in  technical  consultancy, 
depending  upon  evident  needs.  In  some  areas,  technical 
consultancy  services  will  be  transitory,  existing  only  until 
the  community  has  had  an  opportunity  to  develop  its  own 
cadre  of  well-experienced  personnel  and  appropriate 
standards. 

Residential  facilities  will  expand  training  programs 
for  persons  from  the  community.  An  example  of  such 
training  programs  are  preparation  of  parents,  aides,  and 
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other  personnel  working  in  foster  family,  groups,  or  nursing 
homes.  Parental  training  for  home  care  and  development 
of  the  retarded  also  will  be  offered.  Many  residential 
facilities  have  established  specialized  programs  to  train 
babysitters  for  the  more  severely  and  profoundly  retarded. 
Seminars  and  training  sessions  are,  or  will  be  offered  to 
students  in  any  health  or  behavioral  field  concerned  with 
the  mentally  retarded  and  developmentally  disabled. 

Finally,  residential  staff  can  provide  leadership  in 
developing  a  precise  interagency  plan  for  deinstitutionali- 
zation of  specific  individuals  and  participate  in  the  overall 
development  of  a  comprehensive  state  plan  for  deinstitu- 
tionalization and  institutional  reform. 


The  National  Association  of  Superintendents  of  Public 
Residential  Facilities  for  the  Mentally  Retarded  fully 
accepts,  approves,  and  supports  accreditation  standards 
for  residential  and  community  services  and  facilities. 

The  realization  of  acceptable  standards  of  program- 
ming in  both  community  and  residential  settings  is  impera- 
tive to  meeting  the  needs  of  the  retarded  and  other 
developmentally  disabled  persons.  In  order  to  realize  these 
standards,  most  facilities  and  programs  will  require  in- 
creased financial  assistance.  Further,  once  standards  have 
been  realized,  incentives  must  be  available  to  satisfy  and 
maintain  future,  upgraded  expectancies.  Without  such 
support,  accreditation  standards,  which  in  many  respects 
are  minimal,  may  impede  progress  and  programming. 

Administrators  and  staff  associated  with  programs 
affected  by  standards  should  have  a  continuous  dialogue 
with  agencies  preparing  and  setting  such  standards.  The 
Association  should  have  input  not  only  to  the  accreditation 
standards  as  developed  by  the  Joint  Commission  on 
Accreditation  of  Hospitals,  but  also  into  Federal  and  state 
agencies  concerned  with  levels  of  care,  treatment,  and 
programming.  The  Association  recommends  that  each 
state  develop  a  plan  for  achieving  accreditation. 

Any  standards  governing  programming  for  develop- 
mentally  disabled  persons  should  be  evaluated  in  a 
rigorous,  scientifically  acceptable  manner.  To  date  the 
majority  of  standards  reflect  professional  judgment.  Their 
validity  now  needs  to  be  established.  Further,  many 
questions  have  been  raised  about  the  reliability  of  assess- 
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ment  instruments  and  raters.  Reliability  studies  are  most 
essential  to  increasing  acceptability  of  the  standards  and 
related  procedures  established  by  many  agencies. 

The  Association  and  its  members  are  most  willing  to 
cooperate  with  any  agency  attempting  to  design,  imple- 
ment, or  evaluate  standards  relevant  to  the  developmentally 
disabled. 


The  National  Association  of  Superintendents  of  Public 
Residential  Facilities  for  the  Mentally  Retarded  strongly 
encourages  the  Federal  government  to  establish  and 
maintain  a  constant,  flexible  system  of  financial  assistance 
to  community  and  residential  services  providing  for 
developmentally  disabled  persons. 

While  the  prime  responsibility  for  any  pubhc  resi- 
dential facility  remains  with  the  state,  continued  Federal 
interest  and  financial  assistance  is  critical.  The  Association 
believes  that  block  grants  should  be  available  to  states 
which,  in  accordance  with  a  state  plan,  will  be  distributed 
to  community  and  residential  programs  on  a  competitive, 
state-wide  basis.  Granting  agencies  should  award  all  funds 
solely  on  the  basis  of  the  needs  of  the  developmentally 
disabled,  taking  into  consideration  the  state's  plan  for 
meeting  accreditation  standards. 

Categorical  grants  should  be  available  to  residential 
facilities  in  order  to  accomplish  broad  goals  of  deinstitu- 
tionalization, institutional  reform,  and  the  provision  of 
back-up  services.  Federal  controls  should  exist  only  to  the 
extent  of  insuring  that  funds  are  being  used:  (1)  to  ac- 
complish deinstitutionalization  and  institutionsil  reform; 
(2)  to  guarantee  that  human  and  civil  rights  of  the  retarded 
are  being  met;  and  (3)  to  insure  that  funds  are  being  used 
for  increased  programmatic  effectiveness. 

Pur chase-of -service  funds  should  be  used  by  the 
individual  to  acquire  services  from  any  agency  of  his 
choice,  and  any  such  monies  spent  should  remain  with  the 
provider.  The  latter  is  essential  to  guarantee  maintenance 
of  effort  and  to  insure  that  service  dollars  are  being  used 
to  enhance  levels  of  programming.  In  other  words,  develop- 
mentally  disabled  persons,  rather  than  any  establishment, 
should  benefit  from  Federal  funds. 

Funds  should  be  available  for  purposes  of  maintaining 
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and  expanding  reseeirch  and  staff  training  efforts  in  resi- 
dential facilities.  Care,  treatment,  and  training  of  the 
developmentally  disabled,  especially  the  more  severely  and 
profound  mentally  retarded,  are  complex.  Much  remains 
to  be  learned.  Many  residential  facilities  are  staffed  and 
equipped  to  do  research  into  these  vital  areas  of  human 
development  and  related  services.  Research  of  this  nature 
should  be  encouraged. 

As  residential  populations  become  more  multiply 
handicapped  and  seriously  affected,  intensive  inservice 
training  programs  will  need  to  be  developed  and  delivered 
to  staff.  In  addition,  increasing  commitments  to  provide 
extensive  training  to  parents  and  representatives  from  both 
specialized  and  generic  community  agencies  will  require 
supplemental  financial  assistance.  Appropriate  inservice 
training  programs  are  a  key  to  the  development  of  com- 
munity .  services  as  well  as  deinstitutionalization  and 
institutional  reform. 

In  conclusion,  the  Association  contends  that  the 
primary  goal  of  providing  more  acceptable  residential  and 
nonresidential  services  can  be  accomplished  only  through 
the  enactment  of  appropriate  legislation  (e.g.,  mandatory 
education);  through  greater  cooperation  among  residential 
staff,  state  coordinators,  and  representatives  from  develop- 
mental disabilities  councils  and  local  .agencies;  through 
modification  of  residential  roles;  through  development  of 
standards  appropriate  to  residential  and  community  pro- 
gramming; and  through  elicitation  of  greater  public  and 
political  support.  The  Association  firmly  believes  that 
national  priorities  must  be  reassessed  to  bring  the  needs  of 
retarded  citizens  much  closer  to  the  national  conscience 
than  currently  evidenced. 
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Statement  of  Purpose 

National  Association  of  Superintendents 
of  Public  Residential  Facilities 
for  the  Mentally  Retarded 

The  purposes  of  the  Association  are: 

1.  To  promote  continuous  improvement  of  residential 
programs  and  encourage  all  facilities  to  satisfy  require- 
ments of  accreditation. 

2.  To    promote   the   interests  of   severely   and   pro- 
foundly as  well  as  the  multiply  handicapped  retarded  and 
to  foster  the  development  of  appropriate  programs. 

3.  To  promote  the  development  of  community  service 
programs  for  all  developmentally  disabled  persons. 

4.  To  promote  increased  communication  between  all 
persons  interested  in  the  mentally  retarded. 

5.  To  promote  the  professional  development  of 
superintendents  through  regularly  scheduled  meetings  to 
be  held  in  conjunction  with  the  regional  and  national 
convention  of  the  American  Association  on  Mental 
Deficiency. 

6.  To  promote  public  awareness  of  the  role  and 
significance  of  residential  services  within  comprehensive 
programming. 

7.  To  collaborate  with  other  professional  agencies, 
associations,  and  national  organizations  in  the  development 
and  implementation  of  comprehensive  community  and 
residential  services  for  the  mental  retarded,  including  the 
National  Association  for  Retarded  Citizens,  the  American 
Association  on  Mental  Deficiency,  Council  for  Exceptional 
Children,  and  the  President's  Committee  on  Mental 
Retardation. 
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Gary  W.  Brief  Submitted  By  Senator  Bayh 
United)  States  District  Court  Eastern  District  of  Louisiana 


Civil  Action,  No.  74-2412 — Section  C 


Gary  W.,  et  al. 

V. 

State  op  Louisiana,  et  al. 

William  E.  Ritteiiberg,  Esq. ;  Steve  Berzon,  Esq. ;  and  Daniel  Yohalem,  Esq. ; 
Attorneys  for  Plaintiff. 

Susan  G.  Daniel ;  Geneviene  Holm ;  Thomas  R.  Sherman.  Esq. ;  and  Louis  M. 
Thrasher,  Esq. ;  Attorneys  for  Intervenor. 

Robert  Funderburk,  Jr. ;  James  P.  Dor^,  Esq. ;  Chester  E.  Darnell,  E.sq. ;  J. 
Carlisle  DeHay,  Jr. ;  Donald  K.  Gurley,  Esq. ;  Louis  M.  Jones,  Esq. ;  Clarence  F. 
Kendall  II :  John  Rienstra,  Esq. :  James  P.  Screen.  Esq. ;  James  J.  Thornton,  Jr. ; 
Cynthia  Anne  Wegmann ;  and  John  D.  Wogan,  Esq. ;  Attorneys    for  Defendants. 

This  class  action  comprises  as  plaintiffs  all  mentally  retarded,  emotionally 
disturbed,  and  other  children  from  Louisiana  who  have  been  placed  in  Texas 
institutions  either  by  direct  action  of  the  State  of  Louisiana  or  with  financial 
support  from  the  state.  The  plaintiffs  contend  that  conditions  in  the  Texas  in- 
stitutions violate  their  constitutional  rights,  that  they  have  not  been  accorded 
the  treatment  due  them  under  the  constitution  and  applicable  federal  statutes, 
and,  further,  that  the  mere  fact  of  their  placement  in  out-of-state  facilities  is 
itself  a  denial  of  adequate  treatment  and  therefore  violates  their  federal  statu- 
tory and  constitutional  rights.  The  plaintiffs  seek  their  return  to  Louisiana  and 
basic  changes  in  their  treatment. 

The  case  reached  trial  after  two  years  of  intensive  preparation.  Over  47,000 
pages  of  exhibits  were  introduced  or  referred  to :  over  3..'^00  pages  of  testimonial 
depositions  were  introduced :  and  the  trial  occupied  eleven  days.  The  testimony 
of  eighteen  expert  witnesses  and  sixteen  fact  witnesses  was  taken.  Eighteen 
lawyers  participated  in  the  trial,  ^'oluminous  l)riefs  have  been  filed,  before  and 
after  the  trial.  After  this  annealment,  there  is  .serious  dispute  about  only  a  few 
factual  issues ;  however,  there  remains  basic  controversy  regarding  the  medical, 
psychological  and  psychiatric  theories  that  should  govern  state  action  and  the 
constitutional  and  statutory  issues. 

I.  the  children  and  the  institutions 

The  children  who  are  plaintiffs  have  widely  differing  characteristcs.  Some  are 
normal  children  who  have  been  abandoned  by  their  parents ;  some  are  normally 
intelligent  but  socially  delinquent :  some  are  emotionally  disturbed ;  some  are 
mentally  retarded ;  and  some  are  physically  handicapped  in  varying  degrees. 
Many  of  the  children  suffer  from  a  combination  of  afflictions :  for  example  a 
single  child  may  suffer  from  phy.sical  di-sability.  emotional  disturbance  and 
mental  retardation.  Some  children  in  their  teens  are  hydrocephalic,  have  never 
been  toilet  trained,  are  unable  to  walk  and  have  IQ's  under  20.  The  character- 
istics all  the  plaintiffs  share  are  that  all  are  children  from  Louisiana  ;  all  are  in 
Texas  institutions ;  and  the  State  of  Louisiana  has  played  some  part  in  their 
placement. 

Louisiana  has  two  state  agencies  that  carry  out  its  policies  in  the  matters 
involved  in  this  suit.  Both  are  in  the  Louisiana  Health  and  Human  Resources 
Administration  (LHHRA).  One  is  the  Division  of  Family  Services  (DFS),  which 
has  the  temporary  custody  of  children  who  have  been  abandoned,  adjudged 
neglected  or  delinquent  by  juvenile  courts,  surrendered  into  DFS  custody,  or 
whose  parents  have  contracted  for  services  with  the  DFS.^  The  .second  is  called 
the  Exceptional  Children's  Act  Program  (ECA)  :  ECA  provides  funds  to  pay 
wholly  for,  or  to  assist  parents  in  paying  for.  the  care  of  children  placed  in 
institutions.  Some  of  the  children  in  the  ECA  program  are  placed  pursuant  to 
the  order  of  a  Louisiana  state  court :  most  are  placed  by  their  parents  with  fi- 


1  In  1975,  4701  children  were  in  DFS  custody :  4296  (91  percent  had  been  adjudged 
dependent  or  nejilected  hv  I>oiiisiana  Courts:  232  (.">  percent)  were  abandoned  or  sur- 
rendered to  DFS  ;  and  173  (4  percent)  had  been  placed  in  DFS  custody  by  contract  with 
their  parents.   In   1975,   181   DFS  children  were  in  Texas  institutions. 
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nancial  assistance  and  various  degrees  of  guidance  from  ECA.  In  many  instances, 
parents  find  it  no  longer  possible  to  care  for  these  nnfortimate  children  in  their 
own  homes  because  of  the  emotional,  physical  and  financial  demands  of  liome 
care  and  the  stress  placed  on  other  children  by  the  presence  of  a  disturbed  or 
handicapped  child  in  the  home.  Beset  with  these  i)roblems  and  their  own  emo- 
tional interactions,  they  implore  state  authorities  for  assistance. 

Louisiana  has  .several  institutions  and  a  number  of  other  facilities  designed  to 
care  for  children  under  DFS  and  ECA  programs.  Some  children  are  placed  in 
Louisiana  State  institutions  designed  to  care  for  mentally  retarded  or  emotion- 
ally disturbed  per.sons :  some  are  placed  in  foster  homes:  some  are  ]>laced  in 
non-profit  eleemo.synary  facilities  operated  by  philanthropic  or  religious  organi- 
zations :  .some  remain  at  home  and  receive  special  out-patient  care  or  education. 
But  all  the  Louisiana  facilities,  public  and  private,  together  do  not  presently  have 
enough  space  to  care  for  all  the  Louisiana  children  who  are  considered  by  state 
authorities  or  by  the  children's  parents  to  need  residence  elsewhere  than  in  their 
family  homes.  Each  of  the  state  institution.s  has  a  long  waiting  list.  The  plaintiffs 
contend  that  placement  of  any  child  in  an  institution  except  as  a  temporary  expe- 
dient deprives  him  per  se  of  his  federal  constitutional  and  statutory  rights.  Pre- 
termitting this,  if  the  present  program  of  institutional  care  were  to  be  expanded 
to  provide  facilities  for  all  Louisiana  children  whom  their  parents  or  state  agen- 
cies deem  in  need  of  institutional  care,  the  state  would  need  three  years  or  more 
to  construct  the  required  buildings  in  addition  to  a  substantial  amount  of  money 
for  capital  outlay.  Therefore,  for  many  years,  DFS  and  ECA  children  have  been 
placed  in  out-of-state  institutions,  a  number  of  them  in  facilities  located  in  Texas. 

Children  placed  in  Texa.s  institutions  are  permitted  to  return  home  for  visits 
at  Christmas  and  during  the  summer  school  vacation  period.  Because  of  their  own 
major  physical  and  other  problems,  some  children  never  return  home  for  such 
visits.  Others  have  no  real  home  to  return  to.  Even  in  cases  where  the  child  has 
parents  interested  in  his  welfare,  it  is  difficult  for  the  parent  to  visit  the  child 
at  other  times.  Most  of  the  institutions  are  a  considerable  distance  from  their 
homes.  Working  parents  may  lack  funds  and  time  to  make  visits.  ECA  has  no 
funds  to  pay  for  parental  visits.  Nor  are  the  children  placed  in  Texas  institutions 
visited  by  their  case  workers.  The  Texas  institutions  are  licensed  by  the  State  of 
Texas ;  Louisiana  authorities  make  no  regular  physical  visits  to  or  inspections 
of  Texas  institutions.^ 

There  is  much  closer  contact  between  LHHRA  and  the  facilities  in  Louisiana. 
It  has  full  licensing  reports  and  .studies  on  each  institution.  Many  of  its  case 
workers  and  institutional  counselors  have  visited  these  institutions,  and  none  of 
the  children  are  placed  without  a  preplacement  interview  of  the  child  and  his 
family. 

In  February,  1976,  a  total  of  1860  children  were  placed  by  the  ECA  program. 
1373  were  located  in  Louisiana.  275  were  in  Texas.  221  were  in  other  states.  This 
is  considerably  less  than  the  total  placed  in  Texas  in  prior  years.  326  in  April 
1975,  354  in  April  1974,  and  402  in  April  1973.  But  the  total  number  of  children 
placed  in  institutions  in  states  other  than  Texas  and  Louisiana  has  increased. 
Thus,  while  the  number  of  children  placed  in  Texas  has  been  reduced,  the  number 
placed  in  other  states  has  increased  by  approximately  the  same  amount,  and  the 
total  number  of  Louisiana  children  placed  out  of  the  state  has  remained  constant. 
Meanwhile  the  total  number  of  children  in  the  program  has  increased;  it  has 
almost  doubled  since  April  1973,  and  the  number  placed  in  Louisiana  facilities 
has  risen  in  the  same  period  from  497  to  1,373. 

In  1975,  DFS  placed  181  children  in  Texas  institutions ;  11  children  in  institu- 
tions in  other  states  ;  and  523  in  Louisiana  facilities. 

II.    CONSTITUTIONAL   AND    STATUTORY   ISSUES   RELATIVE   TO    CHILD    PLACEMENT 

A.  The  parties''  positions 

The  "DFS  children"  and  the  "ECA  children"  placed  pursuant  to  a  court  order 
are  obviously  in  state  custody.  The  state  contends  that  a  majority  of  the  ECA 
children  are  placed  voluntarily  by  their  parents.  The  United  States,  which  has 
become  a  plaintiff-intervenor,  contends  with  the  plaintiffs  that  the  action  of  these 
parents  is  only  nominally  voluntary  :  the  parents  do  not  have  access  to  Louisiana 

"-  Some  of  the  children  Involved  are  from  Orleans  Parish  and  are  Placed  as  a  result 
of  action  by  the  Orleans  Parish  Department  of  Probation.  It  relies  entirely  on  l!.CA  aiici 
DFS  to  provide  it  with  information  and  guide  its  decisions. 
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institutions;  they  are  beset  by  personal  and  financial  problems  as  a  result  of 
having  an  unusual  child  in  their  homes ;  they  are  not  able  adequately  to  care  for 
and  treat  the  children  in  their  homes ;  the  state  provides  financial  aid  to  them, 
and  usually  supplies  the  only  information  the  parents  have  about  available  facili- 
ties ;  •'  and,  in  some  instances,  juvenile  courts  have  required  they  make  such  place- 
ments or  risk  the  loss  of  custody  of  their  children  through  a  juvenile  court 
proceeding.  The  children  have  no  opportunity  to  object  to  being  placed  in  an 
institution,  either  in  Texas  or  Louisiana.  Therefore,  plaintiffs  and  the  United 
States  both  assert,  the  children  are  in  fact  placed  in  Texas  by  the  state  not  by 
their  parents  acting  of  their  own  free  will. 

Standing  on  the  premise  that  all  of  the  children  are  in  state  custody,  aiid 
hence  have  like  rights,  plaintiffs  and  plaintiff-intervenors  urge  that  the  state  must 
provide  each  child  with  treatment.  The  primary  objective  of  institutional  treat- 
ment must  be  the  reintegration  of  the  children  into  their  families  and  home 
communities.  If  a  child  has  no  biological  family  or  lacks  one  willing  to  receive 
him,  the  state  is  required  to  provide  a  substitute  family.  Unless  this  family, 
natural  or  of  the  heart,  is  involved  in  the  treatment  and  life  of  the  child,  it  is 
impossible  or  at  best  difficult  for  the  child  to  be  reintegrated  into  home  and 
community. 

The  family  of  a  child  placed  in  residential  treatment  in  Louisiana  has  the 
opportunity  to  participate  in  the  child's  treatment  program  and  life  by  visiting 
the  child  and  having  the  child  make  day  or  overnight  visits  home.  Even  so,  the 
plaintiffs  argue,  institutional  treatment  is  undesirable.  When  institutional  care 
is  i-equired,  it  should  be  afforded  near  the  parents'  home ;  its  goal  must  be  return 
of  the  child  to  the  home ;  and  the  placement  of  the  child  must  be  in  accordance 
with  the  inexorable  application  of  "least  restrictive  alternative"  :  that  is,  the 
kind  of  treatment  that  is  both  nearest  the  home  and  imposes  the  least  of  all 
possible  restrictions  on  the  child's  freedom. 

Therefore  the  plaintiffs  call  upon  the  state  to  provide  a  program  based  on 
the  "least  restrictive  alternative."  The  first  effort  should  be  to  rehabilitate  the 
home  environment,  by  providing  psychological  and  financial  assistance  to  parents 
to  help  them  resolve  their  domestic  and  personal  problems,  cope  with  their 
emotional  conflicts,  and  welcome  and  care  for  the  child.  To  the  extent  necessary, 
(lay  care  institutions  should  be  provided,  offering  as  much  therapy  and  education 
as  the  child  requires  or  can  assimilate.  These  day  care  centers  would  also  pro- 
vide daily  relief  for  the  children's  families.  If  a  child  does  require  residential 
care  elsewhere  than  the  home,  the  state  should  attempt  to  provide  it  first  in  a 
foster  home  and  accord  that  foster  home  the  supportive  services  that  may  be 
needed  to  enable  it  to  supply  proper  care  for  the  child ;  if  a  foster  home  is  not 
successful,  residential  care  in  a  group  home,  that  is.  a  homelike  environment 
for  a  relatively  small  number  of  children,  is  to  be  provided  as  close  to  the  parents' 
home  as  possible.  When  these  are  not  successful  or  feasible,  and  institutional 
care  is  needed,  it  must  be  offered  in  an  institution  in  Louisiana  and  close  to  the 
parental  home.  These  theses  were  set  forth  by  many  well  qualified  experts ;  they 
are  supported  l)y  most  current  literature  relating  to  mentally  retarded  and  emo- 
tionally disturbed  children. 

Although  all  of  the  experts  who  testified  agree  that  this  kind  of  program  would 
be  desirable  for  most  of  the  children  involved,  a  number  of  the  experts  calle<l  by 
the  defendants  disagreed  with  some  aspects  of  it.  Some  of  the  state's  expert 
witnesses  believed  that  some  children  require  institutional  care  either  t"mi)o- 
rarily  or  for  their  entire  lives;  they  thought  that,  for  these  children,  institu- 
tional care  is  therapeutically  beneficial.  They  thus  disagreed  with  the  thesis 
that  institutionalization  is  per  se  l)aneful.  They  testified  that  some  childreji  suffer 
no  harmful  effect  by  residing  a  long  distance  from  their  parents;  and  thas  they 
differed  with  the  proposition  that  therapy  must  be  offered  near  the  child's  home. 
Some  of  the  children  are  so  profoundly  retarded  or  handicapped  that  they  can 
never  be  expected  to  return  home.  But  even  these  exi^erts  agree  that  many,  likely 
most,  of  the  plaintiffs  could  benefit  to  some  degree  by  the  kind  of  prograai  sought 
by  their  counsel. 

'  The  postulate  on  which  relief  is  initially  sought  is  that  sending  any  Louisiana 
child  to  any  Texas  institution  violates  rights  guaranteed  to  that  child  by  the 
Fourtei nth  Amendment  and  the  Social  Security  Act.  The  case  rai.ses  many  other 


3  EGA  does  make  placement  arrangements.  Many  parents  do  not  have  personal  knowl- 
edge of  available  facilities,  or  sufficient  resources  to  make  pre-placement  visits  to  investi- 
gate distant  institutions,  and  ECA  fre  tiently  advises  jiarents  that  a  certain  Texas  facility, 
named  by  ECA.  is  the  only  ECA  placement  available  for  their  child. 
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issues  and  this  initial  focus  on  one  of  them  is  not  intended  to  be  simplistic,  but 
the  single  issue  thus  framed  lies  at  the  heart  of  the  suit  and  should  be  considered 
at  the  outset. 

li.  The  right  to  vurc  and  trcatiiivitt 

Involuntary  institutional  confinement  of  any  person,  adult  or  child,  entails  a 
"massive  curtailment  of  liberty,"  Humphrey  v.  Cadij,  1972,  405  U.S.  504,  509. 
Such  institutionalization  stigmatizes  those  confined  and  may  at  times  exceed  even 
criminal  incarceration  in  its  destructive  impact  on  an  individual's  personal 
freedoms.  Donaldson  v.  O'Conncr,  5th  Cir.  1974,  493  F.  2d  507,  520.  vacated  and 
remanded,  1975,  422  U.S.  563.  The  due  process  clause  permits  this  kind  of  inter- 
ference with  the  liberty  of  a  human  being  only  if  it  can  be  justified  by  some 
permissible  governmental  interest.  Wyatt  v.  Adcrholt,  5th  Cir.  1974,  503  F.  2d 
1305,  1312;  Donaldson  v.  O'Connor,  supra,  493  F.  2d  at  520.  Long-term  detention 
of  an  individual  is  ordinarily  a  denial  of  due  process  except  when  he  has  been 
proved,  in  a  proceeding  subject  to  the  rigorous  constitutional  limitations  of  the 
due  process  clau.se  and  the  Bill  of  Riglits,  to  have  committed  a  specific  act  detined 
as  an  offen.se  against  the  state,  and  for  which  incarceration  is  permitted  for  a 
fixed  term  only.  If  an  individual,  adult  or  child,  healthy  or  ill,  is  confined  by  the 
government  for  some  reason  other  than  his  commission  of  a  criminal  offense,  the 
state  must  provide  some  benefit  to  the  individual  in  return  for  the  deprivation 
of  his  liberty.  Thus,  "[W]hen  the  three  central  limitations  on  the  government's 
power  to  detain — that  detention  be  in  retribution  for  a  specific  offense,  that  it 
be  limited  to  a  fixed  term,  and  that  it  be  permitted  after  a  proceeding  where 
fundamental  procedural  safeguards  are  observed — are  absent,  there  must  a  quid 
liro  quo  extended  by  the  government  to  justify  confinement."  Donaldson  v. 
O'Connor,  supra.  493  F.  2d  at  522. 

That  quid  pro  quo  is  care  or  treatment  of  the  kind  required  to  achieve  the  pur- 
pose of  confinement.  Thus  where  hospitalization  for  illness  is  imposed,  treat- 
ment for  that  illness  is  required.  If  this  requirement  is  not  met,  hospitalization  is 
"equivalent  to  placement  in  a  penitentiary  where  one  could  be  held  indefinitely 
for  no  convicted  offense."  Ragsdalc  v.  Overholscr,  D.C.  Cir.  1960,  281  F.  2d  943, 
950,  Fahy,  J.,  concurring.  See  also,  Welsch  v.  Likins,  D.  Minn.  1974,  373  F.  Supp., 
487,  497  ;  Donaldson  v.  O'Connor,  supra,  493  F.  2d  at  522  n.  22. 

Though  the  term  "least  restrictive  setting"  is  more  a  slogan  than  a  constitu- 
tional imperative,  it  does  serve  as  a  convenient  way  to  sum  up  the  standard 
applicable  to  all  governmental  restrictions  on  fundamental  personal  liberties,  as 
set  forth  in  Shclton  v.  Tucker,  1960,  364  U.S.  479,  488  : 

"*  *  *  [EJven  though  the  governmental  purpose  be  legitimate  and  substantial, 
that  purpose  cannot  be  pursued  by  means  that  broadly  stifle  fundamental  per- 
sonal liberties  when  the  end  can  be  more  narrowly  achieved.  The  breadth  of  leg- 
islative abridgement  must  be  viewed  in  light  of  less  drastic  means  for  achieving 
the  same  basic  purpo.se." 

This  mandate  was  applied  to  confinement  of  the  adult  mentally  retarded,  civilly 
committed  to  a  state  institution,  in  Donaldson  v.  O'Connor,  5th  Cir.  1974,  493  F. 
2d  507  (a  suit  for  damages  for  failure  over  a  14%-year  period  to  treat  adequately 
a  person  diagnosed  as  "paranoid  schizophrenic")  and  in  Wyatt  v.  Aderholt,  5th 
Cir.  1974,  503  F.  2d  1305  ( the  appellate  review  of  the  decree  in  Wi/att  v.  Stickney, 
M.D.  Ala.  1972,  344  F.  Supp.  373.  and  344  F.  Supp.  387,  dealing  with  the  institu- 
tional standards  for  care  and  treatment  of  civilly  committed  adults  in  a  single 
state  institution).  In  Wyatt  v.  Aderholt  the  controlling  principle  was  stated: 

"In  Donaldson,  we  held  that  civilly  committed  mental  patients  have  a  constitu- 
tional right  to  such  individual  treatment  as  will  help  each  of  them  to  be  cured  or 
to  improve  his  or  her  mental  condition.  We  reasoned  that  the  only  permissible 
justification  for  civil  commitment,  and  for  the  massive  abridgments  of  constitu- 
tionally protected  liberties  it  entails,  were  the  danger  posed  by  the  individual 
committed  to  himself  or  to  others,  or  the  individual's  need  for  treatment  and 
care.  We  held  that  where  the  justification  for  commitment  was  treatment,  it 
offended  the  fundamentals  of  due  process  if  treatment  were  not  in  fact  provided  : 
and  we  held  that  where  the  justification  was  the  danger  to  self  or  to  others,  then 
treatment  had  to  be  provided  as  the  quid  pro  quo  society  had  to  pay  as  the  price 
of  the  extra  safetv  it  derived  from  the  denial  of  individuals'  liberty." 
503  F.  2d  at  1312. ' 

The  argument  was  made  in  Wyatt  v.  Aderholt.  as  it  is  here,  that  it  is  in  some 
instances  an  act  of  mercy  for  the  state  to  give  a  child  better  custodial  care  than 
it  could  receive  at  home  and  to  relieve  "the  'burden'  imposed  upon  the  families 
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and  friends  of  the  mentally  disabled."  503  F.  2d  at  1313.  No  compassionate  human 
being  could  fail  to  be  moved  by  the  plight  of  the  children  who  are  plaintiffs.  Nor 
can  that  tragedy  be  viewed  in  isolation  as  the  child's  alone.  For  in  many 
instances,  the  child's  family  is  wrenched  by  the  calamity.  There  is  interaction 
between  family  and  child,  child  and  family,  so  intricately  entwined  that  the 
family's  disorder  heightens  the  child's,  and  the  child's  plight  rends  the  family. 
Unable  to  care  for  the  child,  parents  are  willing,  sometimes  eager,  to  have  the 
child  placed  elsewhere  if  only  to  obtain  the  adequate  custodial  care  that  they 
can  no  longer  manage  to  provide. 

But,  "the  'need  to  care'  for  the  mentally  ill — and  to  relieve  their  families, 
friends,  or  guardians  of  the  burdens  of  doing  so"  cannot  "supply  a  constitu- 
tional basis  for  civil  commitment."  Wyatt  v.  Aderholt,  503  F.  2d  at  1313.'  The 
civil  commitment  of  any  person  rests  on  what  is  labelled  in  Wyatt  v.  Stickney, 
supra,  as, 

"*  *  *  the  quid  pro  quo  concept  of  rehabilitative  treatment,  or,  where  rehabil- 
itation is  impossible,  minimally  adequate  rehabilitation  and  care,  beyond  the  sub- 
sistence level  custodial  care  that  would  be  provided  in  a  penitentiary." 

The  Supreme  Court  said  over  50  years  ago  in  Metier  v.  Nebraska,  1923.  262  U.S. 
390,  401-2,  "For  the  welfare  of  his  Ideal  Commonwealth,  Plato  suggested  a  law 
which  should  provide  *  *  *  (that)  'the  offspring  of  the  inferior,  or  of  the  better 
when  they  chance  to  be  deformed,  will  be  put  in  some  mysterious,  unknown  place, 
as  they  should  be,'  "  but  such  ideas  could  not  be  imposed  by  "any  legislature  *  *  * 
without  doing  violence  to  both  letter  and  spirit  of  the  Constitution."  Id.  at  401- 
402.  Thus,  when  the  state  chooses,  for  the  most  humane  motives,  to  offer  or 
require  institutional  confinement  of  a  person,  it  must  consider  means  that  are 
capable  of  achieving  its  purposes  in  ways  that  are  least  stifling  to  personal 
liberty,  and  it  must  offer  a  therapeutic  consideration,  a  quid  pro  quo,  for  the 
deprivation. 

But  the  imperative  that  least  drastic  means  be  considered  does  not  imply  a 
constitutional  right  on  the  part  of  every  individual  to  a  personal  judicial  determi- 
nation that  the  means  being  employed  to  improve  his  condition  are  the  best  pos- 
sible or  the  least  restrictive  conceivable.  What  is  required  is  that  the  state  give 
thoughtful  consideration  to  the  needs  of  the  individual,  treating  him  construc- 
tively and  in  accordance  with  his  own  situation,  rather  than  automatically 
placing  in  institiitions,  i)erhaps  far  from  home  and  perhaps  forever,  all  for 
whom  families  cannot  care  and  all  who  are  rejected  by  family  or  society. 

Similarly,  the  constutional  right  to  some  quid  pro  quo  does  not  imply  a  right 
to  the  best  treatment  available,  any  more  than  the  right  to  counsel  means  the 
right  to  the  nation's  foremost  trial  lawyer.  Logic,  economics,  and  the  scarcity  of 
human  resources  make  it  impossible  to  supply  the  finest  to  everyone.  Nor  are 
courts,  or  child  rehabilitation  experts,  however  skilled,  equipped  to  determine 
infallibly  what  is  optimum.  The  quid  pro  quo  the  state  must  provide  is  treat- 
ment based  on  expert  advice  reasonably  designed  to  effect  the  purposes  of  state 
action.  Thus,  in  Wyatt  v.  Aderholt,  supra. 

"(T)he  plaintiffs  here  do  not  seek  to  guarantee  that  all  patients  will  receive 
all  the  treatment  they  need  or  that  may  be  appropriate  to  them.  They  seek  only 
to  ensure  that  conditions  in  the  state  institutions  will  be  such  that  the  patients 
confined  there  will  have  a  chance  to  receive  adequate  treatment.  503  F.  2d  a 
1317."  [Italic  in  original.] 

It  has  been  asserted,  "among  professionals  in  the  behavioral  disciplines,  there 
is  virtually  unanimous  condemnation  of  large-scale  state  child-caring  institu- 
tions and  equal  support  of  conununity  services  to  children  that  do  not  rigidly 
segregate  them  by  imposing  either  geographic  distance  or  pejorative  labels  on 
them."  Burt.  Developing  Constitutional  Rights  Of,  In,  And  For  Children.  1975. 
39  Law  and  Contemporary  Problems  118.  1.3S.  "This  critique."  Dr.  Burt  con- 
tinues, "has  met  powerful  resistance  from  many  sources- — from  legislators  who 
are  unwilling  to  appropriate  new  funds  or  to  abandon  the  capital  investments  in 
mammoth  existing  buildings :  from  specialized  professionaks  who  have  built  their 
careers  either  in  serving  these  'special  children'  or  in  refu.sing  to  serve  them  be- 
cause they  were  not  'normar  :  and  from  parents  who  find  relief  from  the  burdens 
of  their  difficult  children  by  consigning  them  to  state  institutions."  Ibid. 


*  Reflection  will  demonstrate  that  constitutional  rights  may  not  be  abridged  by  govern- 
ment action  on  the  basis  that  at  least  the  individual  is  "better  off"  than  he  would  other- 
wise have  been  Confinement  is  proscribed  even  though  the  committed  person  lived  a 
life  outside  the  institution  that  was  even  worse. 
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Thus,  although  their  position  is  considered  based  on  self-interest,  some  "special- 
ized professionals"  resist  the  theses  advanced  by  plaintiffs.  It  is  further  indica- 
tive of  opinion  differences  in  this  area  that  Dr.  Burt  considers  that  the  problem 
should  not  be  approached  on  the  basis  of  the  constitutional  right  to  treatment. 
He  considers,  "the  retardate  institution  does,  in  its  present  guise  efficiently  ac- 
complish one  purpose — to  hide  from  sight  abnormal  and  frightening  children." 
Id.  at  139.  Yet  virtually  all  the  experts  in  the  present  case  agreed  that  some 
chiklren  in  the  plaintiff  class  must  for  therapeutic  reasons  be  placed  in  institu- 
tional settings.  The  differences  relate  to  the  scale  and  type  of  institution,  the 
goals  of  treatment,  and  methods  of  achieving  them. 

Even  if  it  is  assumed  that  the  ideal  is  capable  of  determination,  to  afford  every 
member  of  the  plaintiff  class  that  kind  and  quality  of  care  that  is  model  would 
require  far  more  than  the  relief  accorded  in  Wpatt.  There  the  court  adopted 
the  thesis  that  no  adult  should  be  civilly  committed  to  a  single  overcrowded 
Alabama  institution  if  services  and  programs  in  the  community  "can  afford  ade- 
quate habilitation  to  such  person."  (p]mphasis  supplied.)  344  P.  Supp.  at  396. 
Corollary  to  that  the  court  required  that  "(r)esidents  shall  have  a  right  to  the 
least  restrictive  conditions  necessary  to  achieve  the  purpose  of  habilitation." 
Id.  [Italic  supplied.] 

The  phrase  thus  used  is  here  sought  to  be  expanded  into  a  declaration  far 
broader  than  that  the  United  States  Constitution  forbids  the  commitment  of  any 
child  to  an  institution  under  any  program  for  any  puriwse  unless  other  methods 
are  inadequate ;  the  plaintiffs  seek  a  determination  that  the  goal  of  institutional 
care  must  be  return  of  the  child  to  home  and  community  and  thus  the  child 
must:  (a)  not  be  committed  to  an  Institution  in  Texas  (and,  of  course,  by  infer- 
ence that  precludes  commitment  to  any  out-of-state  institution)  ;  (b)  be  com- 
mitted to  an  institution  near  the  child's  home  (and  then  only  if  no  other  program 
can  be  found)  ;  (c)  not  be  committed  to  a  large  scale  institution. 

Many  of  the  plaintiff's  expert  witnesses  presented  what  I  considered  sound 
expositions  of  what  is  presently  known  concerning  the  most  desirable  ways  to 
treat  children.  But,  just  as  "The  Fourteenth  Amendment  does  not  enact  Mr. 
Herbert  Spencer's  Social  Statics,"  Lochner  v.  N.Y.,  1905,  198  U.S.  45  (Holmes,  J., 
dissenting)  it  does  not  codify  current  psychological  theories  concerning  child 
development  or  the  treatment  of  the  mentally  retarded. 

In  developing  the  substantive  requirements  implicit  in  the  constitutional  man- 
date of  due  process,  courts  must  be  careful  not  to  impose  inexorable  bonds  that 
incorporate  judicial  sentiments,  however  noble,  or  contemporary  theories,  whether 
social,  economic,  medical  or  psychological.  Even  though  the  constitution's  pre- 
cepts are  evolutionary,  it  is  after  all  a  constitution,  and  not  a  textbook  that  can 
be  revised  periodically.  "In  such  circumstances,  the  judiciary  is  well  advised 
to  refrain  from  imposing  on  the  state  inflexible  constitutional  restraints  that 
could  circumvent  or  handicap  the  continual  research  and  exploration  so  vital  to 
finding  even  partial  solutions  to  educational  problems  and  to  Iveei^ing  abreast 
of  ever  changing  conditions."  San  Antonio  Independent  School  District  v. 
Rodriguez,  1972,  411  U.S.  42.  The  same  precept  applies  to  problems  of  cliild 
habilitation. 

Highly  qualified  persons,  fully  trained  and  experienced  in  treating  mentally 
retarded,  physically  handicapped  and  delinquent  children,  may  differ,  as  the 
testimony  in  this  case  makes  clear,  on  the  basic  standards  of  treatment  and 
their  application  to  an  individual  cliild.  New  treatment  methods  are  attempted ; 
sometimes  they  succeed,  but  sometimes  they  fail.  The  constitutional  right  to 
treatment  is  a  right  to  a  program  of  treatment  that  affords  the  individual  a  rea- 
sonable chance  to  acquire  and  maintain  those  life  skills  that  enable  him  to  cope 
as  effectively  as  his  own  capacities  permit  with  the  demands  of  his  own  person 
and  of  his  environment  and  to  raise  the  level  of  his  physical,  mental  and  social 
efliciency.* 

Those  who  have  read  carefully  Judge  Johnson's  perceptive  opinion  in  Wyatt 
V.  SticTcney,  supra,  will  recognize  that  I  have  altered  somewhat  the  wording 
of  the  standard  for  "habilitation"  set  forth  by  him.  I  do  so  advisedly  but  not  by 
way  of  demonstrating  a  difference  in  view.  That  case  dealt  with  one  kind  of 
person  only — the  adult  mentally  retarded.  The  individual  variations  within 
tliat  group  may  be  great  but  they  do  not  approach  the  differences  in  the  various 


s  Compare  the  decree  in  Wyatt  v.  Stickney,  344  F.  Supp.  .SSI  at  389  n.l.,  defininff  the 
constitutional  rights  as  the  right  "to  receive  such  individual  treatment  as  (would 
give  each  of  them  a  realistic  opportunity  to  be  cured  or  to  improve  his  or  her  mental 


conditions. 
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children  who  comprise  the  plaintiff  class.  There  is  a  vast  difference  between  a 
child  who  has  average  intelligtnce  or  is  only  slightly  retarded  but  is  socially 
delinquent  and  one  who  not  only  has  an  I.Q.  below  20  but  also  suffers  severe 
physical  disability  and  emotional  problems.  One  prescription  will  not  suffice  fur 
all.  What  the  constitution  requires  as  the  state's  due  to  the  individual  it  con- 
fines is  a  program  that  is  proper  for  that  individual.  Accordingly,  the  decree 
will  require  the  development  of  a  treatment  plan  for  each  individual  child,  and 
will  set  forth  some  basic  standards  for  the  development  of  that  plan. 

But  the  a  priori  thesis  that  Texas  and  all  other  states  than  Louisiana  are 
tainted  must  be  rejected.  Each  child  must  receive  proper  care  wherever  that 
child  is  placed.  What  is  proper  must  be  determined  separately  for  each  cliild 
l)ased  on  that  child's  personal  attributes  and  needs.  What  is  proper  for  a  iiar- 
ticular  child  includes  consideration  not  only  of  whether  the  child  should  be 
placed  in  an  institution  or  treated  in  the  community ;  it  also  includes  considera- 
tion of  the  kind  and  geographic  location  of  the  institution  or  place  of  treatment. 
Louisiana  has  announce<l  its  intention  that  all  children  who  are  not  being 
treated  in  the  state  will  be  returned  as  soon  as  possible.  Except  where  a  child  s 
treatment  program  requires  it,  automatic  and  immediate  i-eturn  of  each  child 
to  Louisiana  is  not  a  specific.  The  persons  preparing  the  treatment  plans  for 
each  child  will  be  required  to  consider  the  least  restrictive  alternative  fur  that 
child,  but  the  state  will  not  J>e  required  to  develop  an  entire  new  system  of 
facilities  to  implement  the  plans. 

Each  of  the  children  will  be  rettirned  to  Louisiana  for  preparation  of  a  treat- 
ment plan.  Plaintiffs'  counsel  seeks  to  have  the  court  impose  special  restrictions 
on  the  return  of  any  child  to  a  Texas  (hence,  by  implication,  to  any  out-of-state i 
facility  so  that  this  could  not  be  done  unless  it  were  shown  to  be  in  that  child's 
•'individual  best  interest.''  This  would  likely  preclude  the  placement  of  any  cliild 
out-of-state,  and  would  inevitably  lead  to  what  plaintift"s  counsel  have  accurately 
characterized  as  "dun^jing"  the  children  somewhere  in  Louisiana.  There  are, 
as  the  evidence  makes  clear,  insufficient  facilities  in  Louisiana  now  to  care  for 
all  the  children.  A  survey  of  facilities  will  be  required.  In  the  meanwhile 
humane  care  and  treatment  for  the  children  will  be  ordered.  Adopting  a  sug- 
gestion made  in  the  state's  brief,  the  state  defendants  will  be  required  to  provide 
proper  care  and  treatment  for  the  children  iu  the  best  available  environment. 

C.  Which  plaintiffs  have  the  right 

All  of  the  children  who  have  been  committed  under  the  EGA  program  receive 
ECA  assistance.  That  program  is  supported  by  federal  funds  and  is  subject  to 
the  requirements  of  the  t^ocial  Security  Act.  Section  408  of  the  Social  Security 
Act  provides  federal  reimbursement  for  the  cost  of  foster  care  for  AFDC  recipi- 
ents who  have  been  placed  in  foster  care  or  child-caring  institutions  pursuant  to 
court  order.  Section  408 (f)  (1)  of  the  Social  Security  Act  requires  states  receiv- 
ing AFDC  funds  to  develop  : 

"A  plan  for  each  child  (including  periodic  review  of  the  neces.sity  for  the 
child's  being  iu  a  foster  family  home  or  childcare  institution)  to  assure  that  he 
receives  proper  care  and  that  services  are  provided  which  are  designed  to  im- 
prove the  conditions  in  the  home  from  which  he  was  removed  or  to  otherwise 
make  possible  his  being  placed  in  the  home  of  a  relative  *  *  *." 

42  U.S.C.  §  608(f)(1). 

The  standard  adopted  by  the  statute  is  '"proper  care."  These  words  in  the 
statute  appear  to  mean  the  same  kind  of  quid  pro  quo  that  the  constitution  re- 
quires for  children  committed  by  state  action.  Children  whose  placement  is 
subject  to  the  mandate  of  the  Social  Security  Act  are  guaranteed  the  proper 
care  that  the  constitution  requires  for  those  in  state  custody.* 

Before  proceeding  to  outline  a  decree  that  incorporates  these  standards,  we 
must  consider  other  issues  in  this  particular  case  that  affect  the  decree. 

*  Hence  it  is  unnecessary  to  reach  the  issue  whether  by  constitutional  standnrds  all 
children  in  the  ECA  program  are  involuntarily  committed  ;  this  was  dealt  vrith  in  Wyatt  v. 
Stirkney,  344  F.  Supp.  at  .■^>90  n.5,  as  follows  : 

"The  Court  will  deal  in  this  decree  only  with  residents  involuntarily  committed  to 
Partlow  because  no  evidence  has  been  adduced  tending  to  demonstrate  tliat  any  resident 
is  voluntarily  confined  in  that  institution.  The  Court  will  presume,  therefore,  that  every 
resident  of  Partlow  is  entitled  to  constitutionally  minimum  habilitation.  The  burden  falls 
S'iuarely  upon  the  institution  to  prove  that  a  narticiilar  resident  has  not  been  involun- 
tarily committed,  and  only  if  defendants  satisfy  this  difficult  burden  of  proof  will  the 
Court  be  confronted  with  whether  the  voluntarily  committed  resident  has  a  right  to 
habilitation." 
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III.    MISTREATMENT    AND    MISPLACEMENT 

Louisiana  lias  in  recent  years  greatly  expanded  its  institutions  and  programs 
for  children  in  the  plaintiff  class  and  the  others  of  like  characteristics  who  re- 
main in  the  state  or  have  been  sent  to  states  other  than  Texas.  At  a  time  when 
the  state  approaches  a  financial  crisis,  it  has  constantly  increased  its  expendi- 
tures for  these  programs.  While  Louisiana's  thesis  concerning  what  the  consti- 
tution requires  in  the  way  of  treatment  differs  from  the  view  here  taken,  the 
state  has  as  a  matter  of  official  policy  sought  at  least  to  provide  humane  custo- 
dial care  for  every  child  in  all  of  the  programs  involved  in  this  case. 

But  it  should  come  as  no  surprise  to  any  observer  of  bureaucracy  in  operation, 
public  or  private,  that  Louisiana's  program  has  on  occasion  functioned  badly. 
Thus  in  many  instances,  Louisiana  children  have  been  placed  in  Texas  institu- 
tions inappropriate  to  the  needs  of  the  particular  child  involved.^  In  many  other 
instances,  children  in  some  Texas  institutions  have  been  physically  mistreated. 
Partly  as  a  result  of  the  filing  of  this  suit,  children  have  been  removed  from  a 
number  of  Texas  institutions  where  abuses  had  occurred.  However,  children 
remain  in  other  institutions  where  the  plaintiffs  contend  they  suffer  unnecessary 
punishment,  excessive  physical  and  psychopharmacological  restraints,  and  inter- 
ference with  their  freedom  of  communication  with  their  parents  and  other.s. 
The  institutions  involved  are  dealt  with  specifically  in  Appendix  A.  The  decree 
will  deal  separately  with  each  institution  based  on  the  conclusions  reached  with 
respect  to  it. 

IV.    RACIAL   DISCRIMINATION 

Black  children  are  placed  in  Texas  institutions  at  a  disproportionately  higher 
rate  than  white  children.  The  evidence  does  not  indicate  that  this  is  a  result 
either  of  conscious  discrimination  or  intentional  state  action.  Instead,  it  reflects 
the  fact  that  privately  operated  institutions  in  Louisiana  accept  disproportion- 
ately higher  numbers  of  white  children  or  refuse  to  accept  proportionate  numbers 
of  black  children.  Some  privately  run  Louisiana  facilities  at  which  EGA  children 
are  placed  are  racially  segregated.  The  result  is  that  a  large  proportion  of  black 
children  remain  to  be  placed  out  of  the  state. 

All  of  the  Louisiana  children  placed  at  several  Texas  institutions  are  black.* 
and  virtually  all  of  the  children  placed  at  other  institutions  are  black.  The 
problem  of  racial  separation  at  some  of  these  institutions  was  ended  when,  after 
institution  of  this  suit,  the  Louisiana  children  were  i*emoved,  not  to  eliminate 
racial  di.scrimination  but  because  the  facilities  were  providing  inadequate  care. 
It  appears  to  be  necessary,  however,  to  formulate  standards  that  will  assure 
that  Louisiana's  contracts  with  private  agencies  protect  against  racial  discrimi- 
nation, just  as  its  policies  in  state-run  programs  already  do. 

V.    DISCRIMINATION    AGAINST    LOUISIANA    INSTITUTIONS 

The  Texas  institutions  at  which  Louisiana  children  are  placed  are  privately 
run.  in  most  instances  for  profit.  The  board  rate  paid  by  LHHRA  to  residential 
facilities  in  Louisiana  is  much  less  than  the  rate  paid  to  Texas  residential  facili- 
ties. As  we  have  seen,  the  publicly  run  Louisiana  institutions  cannot  accommo- 
date all  of  the  children  requiring  care.  There  are  a  number  of  privately  run 
Louisiana  institutions,  all  of  them  non-profit,  operated  by  eleemosynary  or 
philanthropic  agencies  that  have  accepted  children  like  those  in  the  plaintiff 
class  and  would  accept  more  if  they  were  adequated  comi>ensated.  Some  children 
are  placed  in  foster  home  in  Louisiana.  The  rate  paid  foster  parents  is  much 
less  than  the  cost  of  care  for  the  child.  ]More  foster  persons  would  accept  children 
if  the  amount  paid  them  were  adequate. 

Yet,  despite  the  shortage  of  facilities  in  Louisiana,  the  economic  theory  that 
supply  will  respond  to  demand  is  being  ignored  and.  in  some  sort  of  anti- 
parochialism,  LHHRA  is  paying  Texas  institutions  far  more  than  it  is  paying 
Louisiana  institutions.  The  private  suppliers  of  every  kind  of  Louisiana  resi- 
dential program  are  being  paid  less  than  the  cost  of  the  program  they  supply, 
and  less  than  is  being  paid  to  Texas  profit-making  institutions. 

This  discrimination  against  local  interests  is  not  explained  anywhere  in  the 
state's  evidence.  Some  effort  is  made  to  account  for  part  of  it  on  the  basis  that 


■  Thpsp  inchicle  Texas  Children's  Home,  Fred  Day's  Home  for  Children,   Sunset  Acres, 
Lnll:ibvp  Child''pn"s  Home. 

s  These  include  Woodacres,  Bayley,  Peaceful  Valley,  and  Heart  of  Texas. 
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the  Texas  institutions  accept  children  who  need  more  extensive  dare.  But  the 
evidence  satisfies  me  that  Louisiana  institutions  would  accommodate  children 
who  are  hard  to  care  for  if  they  were  not  required  to  do  so  at  a  loss.  The  low 
board  rate  paid  Louisiana  facilities  has  discouraged  the  establishment  of  new 
child  facilities  and  has  limited  the  availability  of  in-state  placement." 

The  Louisiana  institutions  are  not  parties  to  this  suit.  But  the  decree  will 
incorporate  standards  for  paying  them  because  the  children's  habilitation  plans 
cannot  be  implemented  unless  placement  in  Louisiana  is  at  least  no  more 
onerous  than  placement  out  of  the  state. 

The  court  has  formulated  proposed  standards  in  Appendix  B.  Since  the  parties 
have  not  had  a  chance  specifically  to  consider  these,  a  hearing  will  be  held  to 
consider  opposition  to  any  part  of  them,  as  well  as  suggestions  for  their  im- 
provement and  any  issues  pertaining  to  attorney's  fees.  Thereafter  a  decree 
will  be  entered.  That  decree  will : 

A.  Reserve  jurisdiction  of  this  cause  ; 

B.  Differentiate  immediate  and  long  range  programs  ; 

C.  Require  the  defendants  to  file  reports  by  the  first  of  August  and  first  of 
February  each  year  hereafter  reflecting  conditions  at  the  end  of  June  and  the 
end  of  December  respectively,  reflecting  in  detail  the  progress  on  the  imple- 
mentation of  this  order ; 

D.  Enjoin  the  defendants  fi-om  failing  to  implement  fully  and  with  dispatch 
.  each  of  the  standards  set  forth  in  Appendix  B. 

Alvin  B.  Rubin, 
U.S.  District  Judge. 
Appendix  A 

Pabticulab  Institutions 

A.  Bagley  Home  for  Children  lacks  staff  in  sufficient  numbers  to  insure  the 
safety  of  residents.  Its  staff  is  not  adequately  trained.  Unsafe  practices  are 
followed  in  storing  and  administering  medicine.  Medications  are  changed  by  the 
administration  without  medical  consultation.  Mentally  retarded  children  are 
cared  for  by  other  mentally  retarded  children.  There  are  PRN  (pro  re  nata, 
"according  to  need,"  i.e.,  ward  attendants  are  given  discretion  to  administer 
changes  as  they  deem  necessary)  restraint  orders  for  most  residents.  There  is 
no  program  to  provide  physical  care  and  stimulation  for  children  who  are  not 
able  to  walk.  Medical  care  and  dental  care  are  sporadic  and  inadequate.  The 
institution  does  not  meet  minimal  fire  safety  standards.  The  State  has  proi>- 
erly  acted  of  its  own  volition  to  remove  all  Louisiana  children  from  this  insti- 
tution. Since  the  State  has  indicated  that  it  will  not  send  any  Louisiana 
children  there  in  the  future,  no  injunctive  order  is  necessary. 

B.  Balcones  Children's  Psychiatric  Center  has  failed  to  meet  a  number  of 
licensing  standards  of  the  Texas  Department  of  Public  Welfare.  TTiere  are  serious 
deficiencies  in  physical  conditions  at  this  institution,  including  inadequate  facili- 
ties for  plumbing  and  heating.  These  create  a  health  hazard  for  residents.  Medi- 
cal services  are  deficient.  Residents  have  been  subjected  to  inappropriate  forms 
of  punishment.  No  more  Louisiana  children  may  be  sent  to  this  institution  and 
all  Louisiana  children  now  residing  there  must  be  removed  as  soon  as  practicable. 
(The  latest  communication  from  the  state  to  the  court  indicates  that,  by  June  20, 

the  four  children  previously  in  this  institution  had  been  removed.) 

C.  Bartley  Woods  House  has  violated  25  of  the  licensing  standards  used  by 
Texas  authorities,  including  standards  governing  maintenance  of  physical  plant, 
medicine  control,  food  preparation,  and  food  storage.  The  Fannin  County  Juve- 
nile Court  phohibited  further  use  of  this  facihty  for  housing  of  children 
within  its  jurisdiction.  Patients  have  been  tied,  handcuffed  or  chained  together 
to  fixtures  or  furniture  as  a  means  of  control  and  discipline.  Only  four  Louisiana 
children  are  presently  in  this  institution.  Since  the  State  has  stipulated  that  it 
will  remove  these  children  as  soon  as  possible  and  that  it  will  not  send  any 
other  Louisiana  children  there  in  the  future,  no  injunctive  order  is  necessary. 


« Indeed  the  court  does  not  perceive  why,  if  private  institutions  for  profit  can  be  oper- 
ated in  Texas,  they  could  not  be  run  here  on  the  same  basis.  If  the  standards  of  care  are 
the  same  in  Texas  as  in  Louisiana,  then  it  should  cost  no  more  to  operate  the  institu- 
tions in  Louisiana,  and  the  fee  that  yields  a  profit  in  Texas  ought  to  yield  a  profit  here. 
But  there  is  no  evidence  on  the  issue  and  the  court  is  left  to  speculate  whether  standards 
are  lower  in  Texas,  wages  and  expenses  are  lower  there,  entrepreneureal  initiative  is 
greater  there,  or  there  is  some  other  reason  why  privately  run  institutions  offer  these 
services  ia  Texas  but,  apparently,  not  in  Louisiana. 
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r»  T?pn,imont  Remedial  Center  is  located  in  a  five-story  building.  The  principal 

obfecSrs^msTo^e  the  institutional  setting.  It  is  well  staffed,  and  has  a  good 

S-"    offnnnf  \SLram    It  offers  treatment  programs  designed  to  meet  the  needs 

educational  P^^ogram.  it  oners  trea^  witnesses  criticized  the  medical  model 

^^^''c^mreTs'cottZ!    Th^^^^^  l^as  abused  children  by  hitting 

E.  Children  sc.ouage.    ;^"«  ,  ^    ^  ^       o^e  child  to  her  bed  and  keep- 

them  wi  h  her  hand  or  a  soup  ladle  and  by  ^^  authorized  by  the  ad- 

ing  her    n  a  .^^^S^.^.^^J^^^^^^ren'^-Je/ical  prSi^    are  unsafe  and  the  level  of 
ministrators  to  stiil^e  cuuaien.  ivieuicai  ^ /^  trained  staff  necessary  to 

•!■  ^^T^'^^TSy'^  S::|SLS^'re  LTplars  to  .e  no  .easoo 

control  residents.  Children  placed  at  this  ^^n  f  are  not  offeied^^^^^^^^ 
elementary  matters  as  self  feeding  Asji  f  esuU  ^«^^  ft  Dyer  but  U  is  nJt  ade- 

'''l^i!^^!^^:^:^^'^S^I^Oer^r,  and  the  likelihood  ther 
cannot  hnmed?fte?y^be  accommodated  elsewhere,  the  following  rehef  appears- 

^^T' No' additional  Louisiana  children  shall  be  placed  at  Dyer  Center 

2  As  soon  as  practical,  consistent  with  the  other  placements  required  by  this 
order  Louisiana  children  shall  be  removed;  the  State  shall  formulate  and  pre- 
sent A  pJogmm  for  orderly  removal  of  the  children  from  the  institution  withm- 

^^S^^^n'the  meanwhile  individual  treatment  to  Louisiana  children  shall  be  af- 
forded in  accordance  with  each  child's  individual  treatment  plans,  as  these 

^'"n^Efst'Texas  Guidance  and  Achievement  Center :  This  has  two  separate  cam- 
puses, know  as  Stone  Oak  (for  boys)  and  Pine  Wood  (primarily  for  girls).  The 
report  of  the  government's  expert  criticizes  these  campuses  on  the  basis  that 
the  children  are  not  given  an  opportunity  to  learn  housekeeping  and  how  to 
wash  their  own  clothes,  and  the  girls  did  not  help  in  cooking.  Yet  requiring  such 
work  was  criticized  by  other  experts  as  involuntary  servitude.  The  staffs  edu- 
cational qualifications  were  considered  unacceptable.  Treatment  .facilities  were 
considered  inadequate.  The  comment  of  the  government  expert  is.  It  s  a  nice 
place  to  live  and  there  are  fun  activities  to  engage  m."  As  soon  as  individual  re- 
habilitation plans  are  developed,  children  should  be  given  therapy  in  accordance 
with  these  plans.  These  plans  may  or  may  not  include  treatment  at  this  lexas 

^^¥' Gertrude  Thomas  Home  has  some  children  who  are  in  the  condition  called 
spasticity  by  one  expert.  The  children's  muscles  have  tightened,  and  their  legs 
are  drawn  up.  In  some  instances,  their  arms  remain  partially  fiexed  permanently 
Unless  extraordinary  extension  techniques  are  provided,  their  hmbs  become  fixed 
in  these  positions;  yet  children  who  ,are  ambulatory  or  ^^?«  J^^^f,  «°^^^.  P^^ 
ambulatory  skills  are  confined  to  cribs.  Children  are  not  provided  with  minimum 
phvsicai  therapv  programs,  and  stimulation  necessary  to  prevent  or  ameliorate 
their  phvsical  disabilities.  Indeed,  the  institution  lacks  the  staff  necessary  to  pro- 
vide an'adeauate  program.  The  building  has  certain  fire  ^^^zards  In  essence, 
the  institution  is  now  providing  merely  physical  care  feeding  the  children^  bath- 
ing them,  and  providing  a  bed.  Children  are  fed  while  they  are  lying  down  and 
this  creates  a  hazard  to  their  health.  Therefore :  . 

1   111  children  will  be  placed  in  a  sitting  position  for  feeding  commencing  at 
once. 
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2.  As  soon  as  practical,  consistent  witli  tlie  other  placements  required  by  this 
order.  Louisiana  children  shall  be  removed :  the  State  shall  formulate  and  pre- 
sent a  program  for  orderly  removal  of  the  Children  from  the  institution  within 
30  days. 

3.  In  the  meanwhile  individual  treatment  to  Louisiana  children  shall  be 
afforded  in  accordance  with  each  child's  individual  treatment  plans,  as  these  are 
developed. 

J.  Heart  of  Texas  Children's  Home  confined  some  children  to  their  cribs  as 
virtual  cages.  There  was  no  toilet  training  program,  no  structured  programs  and 
inadequate  case  supervision.  On  occasion  medicines  were  dispensed  by  untrained 
personnel,  such  as  the  cook.  Children  were  restrained  without  medical  orders 
and  without  substantial  therapeutic  purpose.  The  institution  did  not  comply  with 
fire  safety  standards.  The  State  has  properly  acted  of  its  own  volition  to  remove 
all  Louisiana  children  from  this  institution.  Since  the  State  has  indicated  that 
It  will  not  send  any  Louisiana  children  there  in  the  future,  no  iniunctive  order  is 
necessary. 

K.  .Jones  Children's  Haven  Hospital  confined  a  number  of  children  to  their 
cribs.  Children  were  restrained  for  purposes  of  control  without  therapeutic 
justification  and  without  proper  medical  orders.  The  level  of  care  was  sub- 
standard and  some  children  were  treated  abu.sivelv.  The  number  and  training 
of  the  staff  was  inadequate  to  provide  proper  care  to  protect  children  from  other 
children.  Some  of  the  feeding  practices  constituted  a  health  threat  The  State 
lias  proiierly  acted  of  its  own  volition  to  remove  all  Louisiana  children  from  this 
institution.  Since  the  State  has  indicated  that  it  will  not  send  any  Louisiana 
children  there  in  the  future,  no  Injunctive  order  is  necessary. 

L.  Lullaby  Children's  Home  failed  to  provide  a  safe,  adequate  level  of  medical 
care.  There  was  inadequate  phy.sical  care  and  insufficient  stimulation  was  offered 
to  residents  to  prevent  or  ameliorate  their  phy.sical  dLsabilities.  The  facilities  did 
not  meet  fire  .safety  standards.  The  State  has  properly  acted  of  its  own  volition  to 
remove  all  Louisiana  children  from  this  institution.  Since  the  State  has  indi- 
cated that  it  will  not  send  any  Louisiana  children  there  in  the  future,  no  iniiictive 
order  is  necessary. 

M.  Mary  Lee  School  is  a  qualified  mental  health  hospital.  It  has  never  been 
eritized  by  any  accrediting  or  licensing  agency.  It  has  been  inspected  on  many 
occasions  by  many  agencies  and  has  been  found  adequate.  It  emplovs  an  ade- 
quate medical  director  and  offers  a  satisfactory  treatment  program.  The  major 
criticism  that  is  leveled  at  the  school  relates  to  alleged  excessive  drug  u.sage. 
Since,  however,  all  drugs  administered  are  pre.scribed  by  phy.sicians.  it  appears 
in  appropriate  at  this  time,  prior  to  the  development  of  individual  rehabilitation 
plans,  to  substitute  my  judgment  for  that  of  the  doctors.  As  soon  as  individual  re- 
habilitation plans  are  developed,  childen  should  be  given  therapv  in  accordance 
with  these  plans.  These  plans  may  or  may  not  include  treatment  at  this  Texas 
institution. 

N.  New  Horizons  is  located  in  a  sparsely  settled  reirion  near  Goldthwaite. 
Texas.  The  children  live  in  cabins,  each  holding  eight  or  fewer  residents.  The 
teaching  that  is  provided  is  of  good  quality  but  primarily  vocational.  The  govern- 
ment's expert  who  inspected  the  institution  was  "favorably  impressed  with  the 
way  child  care  workers  were  assigned,"  and  his  observations  indicated  there  was 
good  supervision  of  the  children.  Medication  was  not  a  major  component  of  the 
treiitment  program,  and  only  a  few  children  receive  medication.  As  soon  as 
individual  rehabilitation  plans  are  developed,  children  should  be  given  therapy 
in  accordance  with  these  plans.  These  plans  may  or  may  not  include  treatment 
at  this  Texas  institution. 

O.  Summit  Oaks  Achievement  Center,  Inc.  consists  of  four  separate,  self- 
contained  campuses.  While  some  of  the  bedrooms  have  been  criticized,  the  living 
quarters  in  general  were  considered  .satisfactory.  The  program  staff  was  con- 
sidered "minimally  adequate."  Custodial  care  appeared  to  he  satisfactory  al- 
though, in  the  opinion  of  the  government's  experts,  it  consisted  primarily  of 
pleasant  living  conditions  and,  attention  and  affection  from  the  staff.  In  effect, 
no  therapeutic  treatment  was  going  on. 

Hence,  as  the  government  expert  testified,  "once  a  child  was  placed  there,  it 
was  a  pretty  good  place  to  live."  As  soon  as  individual  rehabilitation  plans  are 
developed,  children  should  be  given  therapy  in  accordance  with  these  plans.  These 
plans  may  or  may  not  include  treatment  at  this  Texas  institution. 

P.  Harris  County  Children's  Home;  Fred  Day's  Home  for  Exceptional  Chil- 
dren ;  Peaceful  Valley  Children's  Home ;  Rolling  Creek  Manor ;   Sunset  Acres 


417 

Children's  Home;  Texas  Children's  Home;  and  Wood  Acres:  It  is  unnecessary 
to  review  the  facts  with  respect  to  these  institutions.  Each  appears  to  have  of- 
fered inadequate  care.  The  State  has  properly  acted  of  its  own  volition  to  remove 
all  Louisiana  children  from  these  institutions.  Since  the  State  has  indicated  that 
it  will  not  send  any  Louisiana  children  there  in  the  future,  no  injunctive  order 
is  necessary. 

Senator  Bayh.  Michael  Lottman.  member  of  the  Willowbrook  Re- 
view Panel,  former  member  of  the  Special  Litigation  Section  of  the 
Civil  Rights  Division,  Department  of  Justice. 

TESTIMONY  OF  MICHAEL  LOTTMAN,  MEMBER,  WILLOVv^BROOK  RE- 
VIEW  PANEL;  FORMER  MEMBER,  SPECIAL  LITIGATION  SECTION, 
CIVIL  RIGHTS  DIVISION,  DEPARTMENT  OF  JUSTICE 

iVIr.  Lottman.  Good  afternoon,  Mr.  Chairman.  It's  been  a  long  day, 
and  I  will  be  brief. 

If  possible,  I  would  like  to  introduce  my  written  statement  for  the 
record. 

Senator  Bayh.  "Without  objection. 

iSIr.  Lottman.  I  have  worn  a  number  of  hats  throughout  the  years. 
I  intended  to  testify  today  primarily  about  my  experience  with  the 
Department  of  Justice  when  many  oi  the  cases  that  have  been  talked 
about  today  began  or  were  in  some  important  stage  of  beginning  or 
being  tried. 

I  tried  to  suggest  and  I  do  suggest  that  during  those  years  the  De- 
partment of  Justice  made  a  positive  contribution  toward  the  resolu- 
tion of  a  lot  of  disputes  that  have  arisen  in  the  States,  and  I  think 
toward  the  improvement  of  the  lives  of  probably  thousands  of  handi- 
capped individuals  whose  lives  were  involved  in  those  cases. 

My  impression  which  obviously  differs  from  some  of  the  others 
was  that  that  was  done  with  a  minimum  of  antagonism  and  unfriend- 
liness or  inconvenience. 

But  it  was  important  w^ork  that  had  to  be  done.  It  was  done  well 
and  generally  done  successfully,  and  it  was  done  with  the  minimum 
unpleasantness  possible. 

A  lot  of  arguments  that  I  have  heard  this  morning  and  that  I  have 
heard  secondhand  before  don't  seem  to  be  with  the  proposition  that 
the  Justice  Department  should  have  standing  in  this  type  of  litigation, 
but  rather  these  arguments  are  against  the  idea  thai  such  litigation 
should  be  brought  by  anyone,  or  they  are  against  the  remedies  or  results 
that  occurred  in  particular  cases.  That  is  not  the  same  thing  as  the 
question  of  whether  the  Justice  Department  should  have  standing  to 
vindicate  the  right  of  handicapped  and  institutionalized  citizens  under 
the  circumstances  set  out  in  this  bill. 

Just  this  morning  we  heard  reargument  of  parts  of  the  W/Voio- 
hrooh  case,  the  Gary  W.  case,  the  Wyaft  case.  It's  understandable  that 
the  people  responsible  for  those  State  programs  are  upset  with  the 
results.  It's  understandable  that  people  would  have  their  feelings  hurt 
when  they  are  told  by  a  Federal  court  that  they  hadn't  done  every- 
thing they  should.  Those  personal  feelings  are  understandable.  I  guess 
it's  idso  understandal)le  that  in  som.e  of  these  situations,  personal  rela- 
tions between  the  Justice  Department  and  the  States  or  whatever 
have  not  been  the  most  pleasant.  But  these  are  personal  concerns,  and 
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I  don't  think  they  form  a  very  good  basis  for  deciding  what  to  do  with 
this  legislation. 

I  think  if  we  were  all  objective  about  it,  we  would  recognize  that 
there  is  a  need  for  Justice  Department  intervention  in  certain  situa- 
tions. My  own  experience,  as  I  said,  was,  I  thought,  a  profitable  and 
positive  experience.  I  want  to  talk  a  little  bit  about  the  Willowhrook 
case,  because  I  have  spent  about  6  years  of  my  life  in  Willowbrook  in 
one  capacity  or  another,  and  I  do  want  to  address  some  of  the  questions 
that  Mr.  Coughlin  brought  up  in  his  testimony. 

From  1973  to  1975,  I  was  at  Justice.  I  was  the  lead  attorney  on  the 
Willowbrook  case  for  the  Justice  Department,  participated  actively 
in  the  trial  and  the  negotiations  that  led  to  the  consent  judgment. 

Since  1975, 1  have  been  a  member  of  the  Willowbrook  Review  Panel, 
which  Mr.  Coughlin  seemed  to  have  most  of  his  problems  with.  It  is 
important  for  this  panel  to  understand  that  the  Willowbrook  Review 
Panel  has  nothing  to  do  with  the  Justice  Department.  It  is  not  a  crea- 
tion of  the  Justice  Department.  It's  seven  people,  including  myself,  ap- 
pointed by  the  court  to  oversee  implementation  of  the  consent  judg- 
ment in  the  Willowbrooh  case. 

It's  a  very  ingenious  and  very  important  device,  I  think,  to  make  sure 
that  after  an  order  is  entered,  something  happens,  that  it's  not  just  a 
nice  order  that  never  means  anything  for  the  people  it's  supposed  to 
affect. 

The  Review  Panel  does  have  some  teeth.  I  did  say  it's  made  up  of 
seven  people.  Two  of  those  people  were  joint  nominations  of  the  plain- 
tiffs and  defendants  in  the  case.  Three  others  were  nominated  by  the 
plaintiffs,  and  two  were  nominated  by  the  State.  All  had  to  be  approved 
by  the  court.  So  there  is  plaintiff  representation  and  there  is  defendant 
representation  on  the  Panel. 

The  Panel  includes  some  of  the  leading  experts  in  the  country  in  the 
field  of  mental  retardation,  as  well  as  some  people  like  me  who  just 
happened  to  be  in  the  right  place  or  the  wrong  place  at  the  time  the 
Panel  was  chosen. 

The  Panel  does  have  some  teeth.  It  can  make  what  are  called  formal 
recommendations  that  are  binding  on  all  parties  including  the  State. 

These  recommendations  are  supposed  to  be  designed  to  achieve  or 
maintain  compliance  with  consent  jud.<rment.  The  Panel's  recom- 
mendations are  binding  unless  someone  objects  to  them.  If  there  is  an 
objection,  the  party  objecting  has  to  go  to  court.  And  there  is  a  judicial 
hearing  and  an  order  is  entered,  either  confirming  or  not  confirming  the 
Review  Panel's  recommendation.  That  is  what  the  Bronx  Develop- 
mental Center  issue  was  all  about.  That  was  a  Review  Panel  recom- 
mendation. The  State  objected  to  it.  As  you  have  heard,  the  court  up- 
held the  Panel's  position.  The  State  did  not  appeal,  in  fact.  Mr. 
Couq:hlin  testified  at  that  hearing  that  if  he  had  it  to  do  over,  he 
wouldn't  even  build  a  Bronx  Developmental  Center. 

The  Justice  Department  had  nothing  to  do  with  that  particular  issue. 
I  believe  they  wrote  a  letter  supportive  of  the  Review  Panel's  decision. 
Other  than  that,  whatever  the  Bronx  decision  was,  it  wasn't  an  example 
of  harassment  by  the  Justice  Department. 

When  I  first  went  to  Willowbrook  in  1974  in  my  capacity  as  an  at- 
torney for  the  Department  of  Justice,  even  though  I  understood  at  that 
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time  it  was  greatly  improved  over  what  it  had  been  even  2  years  ago,  it 
was  still  a  frightening  experience. 

The  place  was  crowded.  It  was  dirty ;  it  was  dismal ;  it  was  dark.  The 
smell  in  many  of  the  buildings  was  overpowering.  The  mixture  of 
spoiled  food,  urine,  and  feces,  I  don't  know  what  else.  At  that  time 
there  were  always  flies,  summer,  winter,  whenever.  The  flies  were  just 
sitting  on  people's  faces,  sitting  on  their  eyes,  their  ears.  The  people 
couldn't  get  them  off.  And  the  flies  just  sat  there. 

Tliere  were  children  lying  on  mats  in  hospital  gowns  or  in  cripple 
carts  doing  nothing.  They  would  lie  there  all  day  long. 

In  1974^ and  subsequently,  I  saw  many  people  with  cuts  and  bruises, 
ugly  looking  wounds  on  their  person.  It  was  often  impossible  to  tell 
how  those  wounds  were  inflicted,  although  some  of  them  were  obvious. 

We  were  shown  one  resident  at  one  time  who  had  cuts  on  his  body 
that  were  obviously  inflicted  by  a  set  of  keys  that  some  staff  member 
must  have  swung  and  hit  him  with.  We  saw  people  who  had  had 
cigarettes  put  out  on  their  flesh. 

There  were  a  lot  of  things  we  saw  in  those  times  that  I  think  would 
meet  the  definition,  anyone's  definition  of  flagrant  egregious  condi- 
tions that  needed  to  be  corrected. 

During  the  trial,  for  example,  there  was  testimony  about  a  child  who 
liad  a  cast  on  his  leg,  which  had  been  put  on  at  the  Public  Health 
Service  Hospital  on  Staten  Island.  The  child  was  brought  back  to 
Willowbrook  for  postoperative  care.  Apparently,  the  child  urinated 
into  the  cast.  The  wound  became  infected.  When  the  cast  was  finally 
opened  up,  there  were  maggots  in  the  wound  that  had  to  be  picked  out. 
That  evidence  was  introduced  at  the  trial  as  an  example  of  the  kind 
of  medical  care  that  was  provided  at  Willowbrook  at  the  time. 

I  make  this  recitation  only  to  show  that  it's  not  hard  to  tell  when 
you  encounter  flagrant  or  egregious  conditions.  I  don't  mean  to  single 
out  New  York  State.  Much  of  what  Mr.  Coughlin  said  this  morning 
is  true.  A  lot  has  happened  since  the  suit  was  filed  in  1972.  A  lot  has 
happened  since  I  first  saw  Willowbrook  in  1974.  A  lot  of  the  credit 
does  have  to  go  to  Mr.  Coughlin  himself,  to  Governor  Carey,  and  the 
other  people  they  mentioned. 

On  the  other "^  hand,  well,  for  example,  I  do  think  it's  a  little  bit 
absurd,  is  the  word  that  comes  to  mind,  to  suggest  that  this  would 
have  happened  without  the  AVillowbrook  consent  judgment.  I  think 
that  in  spite  of  people's  good  intentions,  mentally  retarded  and  men- 
tally handicapped  people  are  pretty  low  down  on  the  totem  pole.  Most 
people  don't  automatically  think  about  helping  handicapped  people  in 
institutions. 

Tliere  have  been  a  lot  of  financial  problems  in  New  York  the  past 
few  years.  I  am  certainly  convinced  that  without  this  consent  judg- 
ment as  leverage,  the  money  would  not  have  been  made  available  to  do 
the  things  that  have  been*  done  in  New  York  State.  You  can't  con- 
vince me  that  a  situation  that  went  on  as  long  as  Willowbrook  did 
would  have  corrected  itself  without  judicial  intervention. 

I  simply  don't  believe  it.  No  matter  who  is  the  Governor,  who  is  the 
commissioner,  sometimes  litigation  is  necessary.  I  think  Willowbrook 
is  one  example  of  that. 

Wiat  has  hapnened  since  the  suit  Avas  filed  and  the  consent  judgment 
was  entered,  is  that  for  one  thing,  there  is  a  whole  new  organizational 
structure  for  delivery  of  services  in  New  York  State. 
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There  is  a  separate  office  of  mental  retardation  and  development 
disabilities  that  really  was  a  direct  result  of  the  consent  judgment  and 
some  activities  of  the  Review  Panel  after  the  judgment. 

Mr.  Coughlin  is  head  of  that  office.  There  is  a  whole  new  substruc- 
ture for  delivering  services,  both  in  the  community  and  the  institutions 
of  New  York  State  that  flows  directly  out  of  the  requirement  in  the 
consent  judgment  that  a  couununity  placement  plan  be  developed. 
This  community  placement  plan  became  a  joint  undertaking  of  the 
Review  Panel  and  the  State.  The  Review  Panel  and  the  State  basically 
agreed  on  how  to  restructure  services  in  New  York  State,  and  the  plan 
was  submitted  to  and  approved  by  the  court.  So,  first,  it  was  a  positive 
result  of  the  consent  judgment. 

Second,  it  wasn't  something  that  the  court  or  the  Justice  Depart- 
ment or  anyone  else  imposed  on  the  State.  It  was  something  that  was 
worked  out  cooperatively  pursuant  to  the  consent  judgment  and  was 
presented  to  the  court  for  approval. 

I  don't  see  what  about  that  process  ought  to  be  regretted.  I  think 
it's  something  that  happened  that  was  positive,  that  was  not  imposed 
on  anyone,  and  that  wouldn't  have  happened  without  the  WiUoir- 
hrook  case.  Willowbrook.  Avhich  was  about  5,500  people  at  the  time 
the  suit  was  filed  in  1972,  is  now  down  to  less  than  2,000  people.  If 
you  assume  that  any  great  nund)er  of  people  ought  to  be  in  institutions, 
that  is  still  probably  too  lai-ge  a  number,  but  at  least  the  place  is  a  lot 
more  manageable  than  it  usecl  to  be. 

Mr.  Schonhorn  of  United  Cerebral  Palsy,  whom  Mr.  Coughlin 
mentioned,  has  essentially  arranged  with  the  State  to  run  seven  build- 
ings at  Willowbrook  that  house  some  650  residents,  most  of  whom  are 
school-age  children.  His  presence  at  Willowbrook.  again  an  outgrowth 
of  the  consent  judgment  has  markedly  improved  the  care  that  those 
650  residents  are  receiving.  I  am  not  sure  what  it  is  about  the  Review 
Panel  or  the  consent  judgment  that  is  so  displeasing  to  Mr.  Schon- 
horn, since  he's  done  very  well  under  this  arrangement,  and  the  people 
under  him  have  done  very  well.  I  am  not  sure  I  understand  what  his 
problems  are. 

A  lot  of  other  things  have  happened  under  the  consent  judgment. 
Something  like  900  people  have  been  placed  out  of  institutions  into 
the  community  since  the  consent  judgment  was  signed — and  not  jn-t 
put  in  the  community,  but  placed  in  residences  that  meet  certain  stand- 
ards, provided  with  day  programs  to  give  them  something  to  do  and 
teach  them  new  skills  during  the  day,  subject  to  careful  monitoring 
not  only  by  the  State  but  also  by  the  Review  Panel  and  a  number  of 
other  groups. 

Because  of  the  judgment  there  is  no  more  seclusion,  locking  away 
of  retarded  people  in  institutions.  There  is  a  lot  less  overuse  of  medi- 
cation and  restraint.  There  is  no  more  experimentation  on  retarded 
people,  such  as  the  Willowbrook  hepatitis  experiments  that  took  place 
in  the  late  1960's  and  early  1970's. 

There  is  vastly  improved  medical  care  at  Willowbrook — a  direct 
result  of  the  consent  judoment,  and  an  even  more  direct  result  of  a 
Review  Panel  recommendation  that  a  qualified  medical  director  be 
liired  at  Willowbrook  and  if  necessary  that  he  be  paid  more  than  the 
State  salary  scale  allowed. 
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A  lot  of  ^ood  things  liave  come  about  as  a  result  of  the  consent 
judgment.  Tf  it  hadn't  been  for  people  like  Governor  Carey  and  ^Ir. 
'(^oirghlin,  less  would  have  happened.  But  to  say  it  would  have  hap- 
pened without  the  consent  judgment,  I  think  is  incorrect. 

There  has  been  some  testimony  about  the  cost  of  the  WiUoichrook 
case.  The  figure  of  $400  million  was  mentioned.  I  am  not  sure  where 
that  figure  came  from.  But  I  think  this  committee  has  to  be  wary  of 
cost  figures  like  that.  I  don't  know  if  that  figure  is  statewide  or  just 
Willowbrook.  I  don't  know  how  many  years  it  covers.  I  don't  know- 
how  nnich  of  it  would  have  been  spent  anyway,  how  much  money 
would  have  been  required  to  be  spent  to  meet  the  Federal  ICFMR 
requirements.  So  I  don't  know  to  what  extent  the  consent  decree  is  re- 
sponsible for  the  $400  million  expenditure.  The  consent  judgment,  m 
any  case,  only  requires  the  State  to  protect  the  constitutional  rights  of 
present  and  former  residents  of  Willowbrook.  If  that  costs  a  lot  of 
money,  that  is  perhaps  unfortunate  and  perhaps  requires  some  hard 
decisions  to  be  made.  But  I  don't  see  any  way  to  avoid  that  result,  if 
that  is  what  it  takes  to  implement  the  Constitution.  ^ 

One  of  the  costs  Mr.  Coughlin  mentioned  Avas  the  cost  of  attorneys 
fees.  A  large  part  of  that  is  the  cost  of  retaining  private  Wall  Street 
lawyers  to  represent  individual  defendants  in  their  individual  capac- 
ity when  they  are  the  subject  of  contempt  petitions.  There  have  been 
two  contempt  petitions  in  this  case.  One  was  filed  m  early  1977  when 
the  State  was  accused  of  failing  to  meet  basically  all  the  institutional 
standards  in  the  consent  judgment,  most  of  which  \xeve  required  to 
be  met  within  13  months,  and  very  few  of  them  were  fully  met  at  that 
time. 

There  was  a  second  contempt  petition  based  on  a  more  specific 
failure.  That  is  to  meet  the  direct  care  staffing  ratios  at  the  institutions 
some  3  years  after  the  consent  judgment  was  entered. 

Mr.  Coughlin  chose  to  retain  private  counsel  to  represent  him  in 
in  those  matters.  That  is  certainly  his  choice.  But  I  don't  think  that 
can  be  blamed  on  the  court,  the  Justice  Department,  the  review  panel, 
or  anyone  else. 

Interestingly,  one  of  the  problems  that  also  was  mentioned  is  this 
inflexibility,  the  alleged  failure  of  the  courts  to  give  the  States  time 
to  do  wdiat  they  want  to  do. 

A  specific  example  of  that  was  the  requirement  to  make  50  com- 
munity placements  a  month.  You  do  have  to  know  how  that  require- 
ment came  about.  As  I  mentioned,  in  early  1977,  a  contempt  peti- 
tion was  brought  against  Mr.  Coughlin  and  other  officials  for 
failure  to  implement  most  of  the  standards  in  the  consent  judgment 
within  the  required  13  months.  To  get  out  of  that  contempt  petition 
the  defendants  agreed  to  do  a  number  of  things,  including  increas- 
ing the  number  of  community  placements.  They  agreed  to  a  time- 
table that  started  with  50  ])lacements  a  month,  then  75  a  month,  and 
then  100  a  month.  I  remember  that  day  very  Avell.  I  stood  up  in  court 
representing  the  review  panel  and  said  that  based  on  what  Mr.  Cough- 
lin had  told  us  we  didn't  think  the  State  could  meet  those  numbers,  and 
we  didn't  think  they  should  agree  to  something  that  was  doomed  to 
failure. 

Mr.  Coughlin  stood  up  right  after  me  and  said,  "No,  we  can  do 
this."  And  it  was  on  that  basis  that  that  requirement  was  imposed  on 
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the  State.  It  was  a  self-imposed,  self-invited  requirement  to  a  large 
extent.  It  wasn't  met,  probably  couldn't  have  been  met.  And  at  the 
State's  re(][uest,  joined  by  the  review  panel,  that  requirement  was  re- 
cently reduced  to  a  flat  50  placements  per  month,  which  again  was  at 
the  State's  request,  and  I  am  happy  to  report  that  in  the  last  month  or 
two  the  State  has  finally  begun  to  meet  that  requirement. 

So  it's  too  simple  just  to  say  that  the  placement  time  table  is  a  rigid 
deadline  imp)Osed  by  the  court  and  is  therefore  unreasonable.  The  fact 
is  that  there  was  a  lot  more  that  went  into  that  requirement  than  might 
appear  from  Mr.  Coughlin's  testimony. 

Why  do  these  cases  drag  on  so  long?  A  number  of  witnesses  have 
asked  that.  They  drag  on  so  long  because  the  States  don't  comply  with 
the  judgments.  Wyatt  is  still  in  court,  not  because  Justice  Department 
or  other  amicus  organizations  represented  by  the  Mental  Health  Law 
Project  or  the  plaintiffs  are  making  new  demands,  but  because  they  are 
making  the  same  demands  the  court  ratified  in  1972.  And  the  standards 
the  court  ratified  in  1972  were  not  Justice  Department  standards. 
They  were,  in  fact,  standards  that  all  the  parties  agreed  on,  that  all  the 
parties  agreed  were  appropriate,  if  there  was  such  a  thing  as  a  con- 
stitutional right  to  treatment. 

The  Wyatt  case  is  still  going  on  6  years  later.  There  was  just  a  2- 
week-long  hearing  in  the  Wyatt  case,  because  those  6-year-old  stand- 
ards and  demands  were  not  being  met.  It's  not  because  new  demands 
.were  being  made. 

1  am  not  sure  I  could  write  into  a  bill  a  provision  as  to  when  the 
Justice  Department  or  any  other  party  should  terminate  its  involve- 
ment in  that  case.  It  seems  the  involvement  can't  be  terminated  unless 
the  requirements  of  the  judgment  are  met.  As  we  are  finding  in  Wyatt 
and  WiUowhrook^  it  can  take  many  years.  It  takes  continued  involve- 
jnent  of  the  court. 

Mechanisms  like  the  Willowbrook  Eeview  Panel  can  help,  but  I 

think  one  of  the  great  advantages  of  Justice  Department  involvement 

is  that  the  Justice  Department  is  a  continuing  presence.  They  are 

available  to  assist  the  court;  they  are  available,  if  necessary,  to  moni- 

•,tor  compliance.  That  can  be  very  important  assistance  to  the  court. 

From  the  time  the  WiUoiohrook  case  was  tried  in  1974  and  early 
1975,  only  one  plaintiff's  attorney  still  remains  working  on  the  case. 
The  others  have  gone  on  to  other  things.  It  is  important  to  have  some 
type  of  continuity,  to  have  someone  in  the  Justice  Department  to  stay 
with  a  case  like  this,  until  it's  truly  over. 

I  also  want  to  say  that  it  seems  like  everyone  who's  testified  against 
the  bill  that  I  have  heard  has  cited  Nathan  Glazer  and  Alan  Stone. 
I  have  read  their  writings,  and  I  have  heard  Professor  Stone  a  number 
of  times.  I  have  a  real  problem  with  these  academics  that  sit  in  their 
air-conditioned  offices  musing  about  federalism  and  the  role  of  the 
executive  and  respect  for  professional  judgments,  and  the  rest  of  that. 

I  don't  think  they  really  have  seen  the  situation  that  I  described 
earlier.  I  don't  think  that  in  a  very  real  sense  they  know  what  they 
are  talking  about.  I  don't  think  those  concepts  mean  a  heck  of  a  lot  to 
some  severely  retarded  person  at  Willowbrook  lying  on  his  back  in  a 
cripple  cart  with  flies  all  over  him,  not  learning  how  to  do  anything 
and  his  life  just  wasting  away. 
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I  don't  think  a  lot  of  these  abstract  concepts  that  Professors  Glazer 
and  Stone  throw  around  really  have  much  application  to  the  situation 
of  a  person  like  that.  I  don't  think  frankly  they  are  based  on  any  real 
perception  of  reality.  I  think  that  is  all  I  have  to  say. 

Again,  I  would  urge  this  committee  to  approve  the  bill  essentially 
as  written.  I  think,  as  I  said  in  my  prepared  statement,  the  Justice 
Department  participation  has  been  necessary  in  the  past.  Now  in  my 
present  capacity  as  a  provider  of  backup  services  to  protection  and 
advocacy  agencies.  I  know  of  situations  in  this  country  that  may  not 
be  Willowbrooks,  but  they  are  serious  situations  that  can't  be  addressed 
because  there  is  a  lack  of  "resources.  There  is  a  lack  of  ability  to  address 
the  situation.  These  are  situations  that  would  be  addressed  by  this 

bill. 

That,  in  essence,  is  why  I  think  the  bill  is  necessary. 

Ms.  MiLONE.  Thank  you  very  much.  ^ 

I  would  like  you  to  reiterate  again  for  the  record,  if  you  don't  mind, 
exactly  what  Review  Panels  are  and  how  they  are  selected,  because 
there  has  been  a  lot  of  discussion  about  the  Justice  Department  forcing, 
these  kinds  of  decisions  on  the  State. 

I  would  like  to  make  sure  that  is  clear  and  in  the  record. 

j\Ir.  LoTTMAx.  Well,  in  the  WiUoichrook  case,  I  guess  that  was  the" 
first  Eeview  Panel.  I  am  not  sure  the  term  has  any  technical  meaning 
beyond  that.  In  our  case,  well,  most  of  the  lawyers  in  the  Willowhrook 
case  had  been  involved  in  other  cases  and  realized  by  then  that  it 
wasn't  enough  simply  to  have  an  order.  There  had  to  be  some  kind 
of  onffoino-  enforcement  mechanism  to  see  that  the  order  was  carried 
out. 

The  mechanism  chosen  in  this  case  was  a  body  mostly  composed  of 
experts.  As  I  said,  there  were  two  experts  jointly  chosen,  three  nomi- 
nated bv  the  plaintiffs  and  two  nominated  by  the  State.  In  the  order 
the  Panel  was  also  given  the  authority  to  hire  professional  staff,  clerical 
staff,  was  given  an  entitlement  to  office  space  and  the  rest  of  it.  It  was 

§iven  access  to  all  records,  buildings,  employees,  and  so  forth,  of  the 
tate — of  Willowbrook  and  Department  of  Mental  Hygiene. 

It  was  given  access  to  all  sorts  of  information  necessary  to  carry 
out  its  job,  which  was  to  monitor  compliance  with  the  provisions  of 
the  judgment,  to  report  to  the  court  on  a  periodic  basis,  to  hold  meet- 
ings periodically,  to  receive  complaints  and  information  from  the  pub- 
lic and,  as  mentioned  earlier,  to  make  formal  recommendations  to  the 
State  about  steps  that  the  Panel  deemed  necessary  to  achieve  or  main- 
tain compliance  with  the  consent  judgment. 

That,  in  itself,  was  sort  of  a  last  resort.  Formal  recoramendations 
normally  weren't  issued  unless  there  was  a  clear  indication  that  the 
State  was  not  willing  to  undertake  the  measure  in  question. 

These  formal  recommendations  made  by  the  panel  are  binding, 
unless  objected  to  by  any  of  the  parties. 

If  there  is  an  objection,  the  court  hears  the  objection  and  makes  the 
appropriate  decision. 

Now  every  Review  Panel  doesn't  work  exactly  that  way.  I  can  t  say- 
that  that  is  necessarily  the  best  way  to  do  it.  It's  been  reasonably 
effective  in  providing  a  continuing  presence,  to  keep  an  eye  on  things, 
to  see  that  the  order  gets  implemented. 
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The  idea  of  periodic,  detailed  audits  of  Willowbrook,  other  facilities, 
certainly  is  an  element  that  I  think  would  be  part  of  any  compliance 
mechanism. 

It  doesn't  have  to  be  seven  people.  It  can  be  done  a  number  of  differ- 
ent ways. 

As  far  as  the  Justice  Department's  involvement  is  concerned,  I 
don't  know  what  kind  of  remedy  Justice  is  asking  for  in  these  cases 
today.  As  I  said,  there  is  no  connection  between  the  panel  in  the 
Willowbrook  case  and  the  Department  of  Justice.  Indeed,  the  presence 
of  the  Panel  has  made  it  less  necessary  for  the  Department  of  Justice 
to  be  active  in  the  case  since  the  consent  judgment  was  signed. 

The  Review  Panel  is  one  approach  to  seeing  that  orders  get  imple- 
mented, but  there  may  be  others. 

Ms.  MiLOXE.  I  believe  such  a  Review  Panel  exists  in  the  Nebraska 
case,  as  well,  that  we  have  heard  a  great  deal  about  here. 

Mr.  LoTTMAx.  I  know  the  order  required  the  establishment  of  a 
Review  Panel.  I  also  know  that  at  one  point  the  legislature  of  Nebraska 
refused  to  provide  any  funds  for  that  Review  Panel,  so  it  couldn't 
function. 

I  understand  it  is  back  in  business  at  the  present  time.  I  really  don't 
know  too  much  about  what  it's  doing. 

In  another  case  the  Pemnhurst  case,  the  court  took  the  step  of  ap- 
pointing a  special  master,  not  only  to  monitor  complaints,  but  also 
to  draw  a  lot  of  the  plans  that  would  be  followed  to  implement  the 
order. 

Tliat  is  perhaps  a  slightly  more  drastic  approach,  at  least  to  appoint 
a  master  in  the  first  instance.  That  effort,  as  I  undertsand  it,  has  had 
a  few  problems  in  the  initial  stages  in  getting  off  the  ground.  But  it 
is  another  approach. 

The  question  of  compliance  in  these  cases  is  a  very  difficult  one.  I 
don't  think  it's  a  reason  not  to  do  the  cases,  but  it  certainly  deserves 
a  lot  of  thought. 

]\rs.  ]MiLOXE.  We  have  heard  mention  of  the  hepatitis  situation,  in- 
cluded in  fact  in  our  discussing  of  the  motion  entered  in  November 
of  1978,  Could  you  explain  iust  for  our  information  about  the  hepatitis 
exi^eriments  at  Willowbrook? 

]\Ir.  LoTTMAN.  I  am  not  a  medical  expert  on  all  this,  but  I  do  know 
that  sometime  in  the  late  1960's  and  early  1970's  experiments  were 
conducted  at  Willowbrook,  primarily  to  test  the  effectiveness.  I  be- 
lieve of  a  vaccine  against  hepatitis  B.  During  this  period  parents  were 
basically  told  that  in  order  to  get  their  kids  into  Willowbrook.  there 
was  a  waiting  list  at  the  time,  some  of  them  Avould  have  to  agree  to 
have  their  kids  participate  in  these  experiments. 

As  I  understand — it  does  predate  my  involvement  in  the  case — the 
experiments  basically  consisted  of  deliberatelv  exposing  people  to 
hepatitis  B  in  order  to  see  if  the  vacrine  would  work.  It  is  true  in  a 
place  like  Willowbrook  a  lot  of  people  are  going  to  get  hepatitis,  no 
matter  what  you  do,  but  I  am  sure  this  deliberate  exposure  to  hepatitis 
did  not  help  the  situation.  For  whatever  reason,  practicallv  everyone 
Avho  was  in  Willowbrook  for  any  length  of  time  was  exposed  to  hepa- 
titis B  and  came  out  either  immune  after  being  exposed,  or  in  many 
cases,  as  carriers  of  hepatitis  B. 

That  led  to  the  more  recent  litigation  mentioned  this  mornins:.  when 
some  of  these  people  who  were  hepatitis  carriers— and  as  Mr.  Coughlin 
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c^aid.  even  thougli  people  are  carriers  of  hepatitis  B,  it  is  very  difficult 
to  transmit  in  anv  kind  of  controlled  situation,  it  pretty  much  requires 
a  blood-to-blood  contact-the  New  York  City  Board  of  Education  de- 
cided first  that  it  was  going  to  exclude  those  people  from  public  schools 
altocrether  and  require  them  to  be  educated  back  at  developmental  cen- 
terslike  Willowbrook.  When  that  didn't  work,  because  the  court  tor- 
bade  it,  thev  decided  thev  would  put  all  the  hepatitis  carriers  togethei 
in  one  class  in  each  borough,  regardless  of  their  educational  needs 

\s  Mr.  Coughlin  said,  the  hepatitis  issue  was  the  first  time  all  the 
various  adversaries  in  the  case,  plaintiffs,  defendants,  Review  Panel, 
Justice  Department,  were  all  on  the  same  side  on  both  of  tliose  issues 
-the  total  exclusion  and  the  segregation,  against  the  ^ew  York  City 
Board  of  Education.  It  resulted  in  two  decisions  by  the  court  m  favor 
of  the  children,  saying  that  the  children  could  not  be  punished  tor 
being  carriers  of  hepatitis  B,  and  that  they  had  to  be  treated  for  edu- 
<?ational  purposes  like  other  students. 

Ms  MiLOXE.  Do  you  have  some  personal  knowledge  of  the  Alexander 
v.  Flriu  case  mentioned  during  the  testimony  of  Mr.  Estes? 

Mr.  LoTTMAN.  Yes.  .  ^     i      i.i         ^c, 

Ms  MiLONE.  Specificallv,  during  the  testimony  yesterday  the  ques- 
tion came  up  of  the  fact  that  the  elustice  Department  had  not  given 
adequate  notice  as  the  plaintiff  intervenor  in  that  particular  case  Could 
you  please  describe  the  circumstances  under  which  Justice  became 
r)1aintiff  intervenor  in  that  case  ? 

Mr  LoTTMAX.  Yes.  AVell,  I  guess  that  case  would  be  an  exception 
to  mv  o-eneral  description  of  my  pleasant  experiences  m  the  Depart- 
ment of  Justice.  We  had  a  really  rough  time  m  that  case.  I  am  sure 

^Thr'i^riSrwf^i  in  south  CaroUna  was  hostile,  to.  say  the 
lea^t— I  think  more  hostile  than  was  necessary.  I  know  I  was  mvolvecl 
in  the  decision  to  get  involved  in  the  case  in  1974.  A  private  suit  had 
heen  brouo-ht.  As  I  recall.  I  worked  on  the  memorandum  that  we  liave 
to  write  to  justify  our  involvement  in  these  cases,  and  a  ma]or  part  ot 
our  interest'was  in  the  State's  civil  commitment  law 
:^rs.  MiLONE.  And  Justice  wanted  to  come  into  that  case  as  plamtitt 

"^m7 Lo^A^^^^^^^^  we  filed  to  be  what  we  called  then  a  litigating 
amicus  curiae  with  the  rights  of  a  party.  As  happened  m  tlie  North 
Caroima  case,  I  think  the  jud-e  wanted  us  to  be  mtervenors  The  ludae 
wanted  us  to  be  bound  by  whatever  decision  he  entered.  I  think  tl  e 
ilXes  in  both  cases  were  concerned  that  if  the  Justice  Department 
were  simply  an  amicus  curiae  and  didn't  like  the  result,  it  might  turn 

around  and  file  its  own  case.  .i       .i  t  ^^^oii    Ad 

We  didn't  have  any  objection  one  way  or  the  other  as  I  recall  As  i 
.av  part  of  the  interest  at  least  was  in  the  South  Carolina  commitment 
law  it  the  time,  which  I  recall  we  felt  was  a  model  of  unconstitutionah 
ity.  I  domf:  mean  that  pejoratively,  but  ]ust  that  it  presented  a  lot  of 

^"^'MsTl^Lix^Dr.  Hall  said  in  his  testimony  yesterday  that  the  South 
Carolina  State  Legislature  had  already  changed  that  commitment  law 
at  the  point  at  which  the  Justice  Department  became  involved  in  that 
-case.  To  the  best  of  your  recollection,  is  that  accurate  i 
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Mr.  LoTTMAN.  Well,  to  the  best  of  my  recollection,  it  is  not.  I  very 
distinctly  remember  working  on  the  memorandmn  that  had  to  be  pre- 
pared and  briefing  in  some  detail  the  problems  with  the  South  Carolina 
commitment  law  at  the  time.  I  also  remember  several  months  after  we 
entered  the  case  that  the  State  did  file  a  motion  for  summary  judgment, 
based  on  the  fact  that  at  that  time  the  new  State  legislature  had  enacted 
a  new  civil  commitment  law  for  the  mentally  ill.  Although  we  still  had 
some  problems  with  the  law,  I  recall  we  felt  at  the  time  it  was  a  much 
better  law  than  the  one  that  necessitated  intervening  in  the  first  place. 

There  is  no  way  I  can  pull  out  the  exact  dates  all  these  things  hap- 
pened, but  my  distinct  recollection  is  that  we  intervened  on  the  basis 
of  a  very  bad  law.  Later  the  State  moved  for  a  summary  judgment  on 
the  basis  of  a  greatly  improved  commitment  law.  As  far  as  I  know, 
the  judge  never  decided  that  motion. 

We  also,  I  might  say,  tried  to  get  some  information  about  the  other 
allegations  in  the  lawsuit,  about  the  conditions  in  South  Carolina  State 
Hospital.  Consistent  with  our  usual  procedure,  I  believe  I  sent  an 
investigative  request  to  the  FBI.  The  FBI,  as  I  think  is  their  standard 
procedure,  approached  either  the  Attorney  General's  Office  or  the 
Governor's  Office,  whomever  they  approach.  "Wlioever  it  was  that 
they  approached  refused  them  any  entry  or  any  information.  So  I 
know  at  the  time  we  got  into  the  case  w^e  had  almost  no  information 
about  the  State  hospital  itself,  and  we  intended  to  collect  that  through 
discovery.  Discovery  in  the  case  was  also  very  rough.  We  didn't  get 
much  information  through  discovery.  I  certainly  was  never  able  to 
form  any  personal  opinion  of  my  own  as  to  what  the  South  Carolina 
State  Hospital  was  like.  So  that  wasn't  one  of  our  more  successful 
endeavors. 

I  understand  since  then  the  judge  has  dismissed  the  Justice  Depart- 
ment from  the  case  altogether,  so  that  wasn't  one  of  our  happier 
experiences. 

Ms.  MiLONE.  For  the  moment  I  think  that  is  all  the  questions  I 
have. 

Mr.  Lockemy. 

Mr.  Lockemy.  Thank  you. 

In  New  York  State,  as  you  described,  conditions  were  horrible.  I 
think  Mr.  Cough] in  would  agree  at  that  time  there  were  bad  condi- 
tions. Fortunately,  conditions  were  improved. 

But  one  thing  I  think  Senator  Thurmond  feels  is  important  here  is 
that  those  conditions  were  improved  and  everyone  turned  out  OK,  but 
without  the  necessity  of  S.  10.  So  wouldn't  we  be  just  as  well  off  here  if 
we  just  had  some  clarification  of  the  Justice  Department  coming  in 
as  an  amicus  curiae  or  intervenor,  instead  of  what  S.  10  advocates? 

Mr.  Lottjsian.  I  think  it  is  fair  to  say  in  the  Willowbrook  situation, 
with  the  national  attention  focused  on  it,  with  Bruce  Hennis  of  the 
New  York  Civil  Liberties  Union  and  the  others,  that  the  result  in  that 
case  would  have  been  much  the  same  if  Justice  had  never  been  in- 
volved. I  think  as  Senator  Bayh  said.  New  York  is  one  thing,  and  some 
other  places  are  another.  I  don't  think  you  can  get  the  kind  of  media 
attention,  say,  in  North  Dakota  on  situations  like  this  that  you  get  in 
New  York  City.  I  don't  think  you  have  the  cluster  of  public  interest 
organizations  like  the  New  York  Civil  Liberties  Union  and  so  on  in 
some  other  places  as  you  have  in  New  York  State,  and  particularly  in 
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New  York  City.  So  that  I  am  not  confident  as  I  sit  here  that  there 
aren't  Willowbrooks  around  the  country  that  nobody  knows  about. 
That  is  why  I  think  we  need  this  bin.  -,  -r   i     ,. 

Mr  LocKEMY.  You  stated  in  your  written  testimony,  and  I  don  t 
think  you  stated  it  orally,  that  many  people  who  were  not  involved 
have  been  characterizing  the  Justice  Department's  actions  m  some  ot 
these  cases  as  irresponsible  and  overzealous  rage.    .     ^,     ,     ^  ^       „ 

But  most  of  the  testimony  we  have  had  here  m  the  last  couple  ot 
days  has  been  from  people  like  Senator  Exon  of  Nebraska,  Dr.  Hall  of 
South  Carolina.  Mr.  Estes  of  Louisiana,  Mr.  Cobb  of  New  lork  At- 
torney General  Rath  of  New  Hampshire ;  in  other  words,  people  from 
all  over  the  country  who  seem  to  have  been  involved.  In  fact,  Dr. 
Rath  testified  that  the  Justice  Department  will  not  even  tell  him  on 
what  oTOunds  they  would  settle  the  suit  and  therefore  allow  resources 
of  the^'State  to  be  used  for  patients  instead  of  answering  Justice  De- 
partment interrogatories. 

Would  you  like  to  respond  to  that  ? 

Mr  LoTTMAN.  I  don't  know  about  Mr.  Rath's  specific  complaint,  ex- 
cept that  I  know  in  the  cases  I  worked  on  it  would  have  been  difficult 
without  having  some  information  about  the  particular  institution  to 
bef^in  to  suo-gest  what  the  remedy  should  be.  I  think  other  witnesses 
have  accused  Justice  of  being  arbitrary  in  trying  to  apply  across-the- 
board  standards  in  every  case.  I  think  there  has  been  a  great  deal  of 
effort  not  to  do  that. 

As  far  as  persons  not  being  involved,  I  g-uess  I  was  reacting  to  some 
things  that  I  had  been  told  secondhand.  Apparently  all  these  people 
wholiave  testified  have  been  involved  in  the  cases  they  disented. 

Mr.  Coughlin,  who  wasn't  involved  during  the  time  Justice  ^yas 
active  in  New  York  State,  has  been  basically  complimentary  I  think 
about  Justice's  efforts  in  that  case,  so  it  would  be  unfair  to  say  he 
was  being  irresponsible.  So  perhaps  I  was  in  error  about  people  not 
being  involved.  .  n    ^     t 

But  I  do  think  the  criticism  about  Justice  not  being  able  to  discuss 
a,  remedy  before  knowing  the  facts  is  not  justified.  It  is  impossible 
to  suo-o-est  a  remedy  without  some  knowledge  of  the  situation. 

Mr.'^LocKEMY.  You  mentioned  that  Willowbrook  and  other  situa- 
tions suggest  the  Department  is  willing  to  monitor  compliance  with 
court  oi3ers.  That  is  well  and  good,  I  guess,  but  in  the  bill  we  have 
provisions  for  intervention  or  initiation  of  suit  by  the  Justice  Depart- 
ment. Senator  Thurmond  is  concerned  that  there  is  nothing  m  the 
bill  that  provides  for  when  the  Justice  Department  leaves,  or  when  it 
is  decided  that  in  fact  everything  is  OK  and  therefore  Justice  needs 
to  get  out;  or  will  they  continue  to  monitor  compliance  for  an  in- 
definite period  of  time  ?  •  •  <•  i  j.  i 
In  your  experience  with  these  suits,  what  is  your  opinion  of  that  ^ 
Mr.  LoTTMAN.  I  think  I  said  earlier  that  compliance  with  an  order 
in  a  right  to  treatment  suit  or  institutional  suit  is  not  something  that 
is  going  to  happen  over  a  short  period  of  time.  I  guess  the  touchestone 
requirement  in  the  Willoiohrook  case  is  to  have  Willowbrook  reduced 
to  250  beds  from  the  5,500  it  started  out  with  by  1982.  So  that  was  a 
consent  judgment,  an  order  of  the  court  that  contemplated  6  years 
implementation. 

And  in  the  Wyati  case,  there  was  recently  a  compliance  hearing 
some  6  years  after  the  original  judgment  was  entered.  I  guess  the 
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closest  parallel  I  can  think  of  is  the  desegregation  cases,  where  the 
remedy  sometimes  takes  a  period  of  years;  the  court  retains  jurisdic- 
tion, and  at  some  point  the  court  becomes  convinced  that  the  violation 
IS  corrected,  it  is  not  going  to  reoccur,  and  the  case  is  finally  dismissed. 
I  certainly  think  that  will  happen  in  Wyatt  and  Willowhrook.  At  some 
]ioint  the  order  will  lie  complied  with  and  the  court  will  no  longer  retain 
iurisdiction  over  the  case.  But  I  do  think  that  until  that  time,  someone 
has  to  watch  the  store.  It  is  an  incredible  burden  on  a  legal  services 
organization  or  private  lawyer  to  try  to  do  that  by  himself. 

I  think  the  Justice  Department  is  much  more  suited  to  that  task. 

]Mr.  LocKEMY.  Since  the  Alexander  matter  was  brought  up,  I  think 
Dr.  Hall  testified  that  the  new  commitment  law  had  been  enacted  but 
was  not  in  effect  at  the  time  Justice  intervened.  I  think  he  said  "After 
our  new  commitment  laws  were  enacted  in  1974  by  the  legislature,  but 
before  they  became  effective  on  January  5,  1975,  Justice  entered  the 
lawsuit." 

jNIr.  LoTTMAN.  I  am  at  a  loss  to  argue  with  you.  My  recollection 
was  at  the  time  we  decided  to  get  into  the  case  the  commitment  laws 
on  the  books  were  defective.  I  know  it  is  true  that  in  1975  the  law 
became  effective,  because  I  know  that  is  when  the  State  filed  its  motion 
for  summary  judgment  based  on  the  new  law. 

^Ir.  LocKEMY.  The  Federal  judge  in  that  case  made  a  statement  in 
that  order  when  he  allowed  the  Justice  Department  to  intervene.  I 
would  like  to  know  your  reaction  to  it.  He  said,  in  referring  to  the 
Justice  Department,  ''*  *  *  This  action  was  taken  without  prior  notice 
to  the  defendant's  attorneys,  and  this  court  hastens  to  condemn  such 
conduct  by  the  Department  of  Justice  as  highly  improper  and  patently 
unethical." 

What  is  your  reaction  to  that  ?  Do  you  agree  with  him  ? 

Mr.  LoTTMAN,  Xo;  I  don't  agree  with  him.  I  think  he  is  talking 
about  the  attempted  FBI  investigation.  When  a  violation  of  rights 
is  brought  to  the  Justice  Department's  attention,  what  we  normally 
did  was  to  ask  the  FBI  to  look  into  the  alleged  violations.  The  FBI 
contacts  the  Attorney  General's  Office  or  Governor's  Office — I  can't 
remember  exactly  who  they  contact.  In  this  case  they  made  the  con- 
tact :  they  were  refused,  and  they  went  home.  I  don't  see  that  that  is 
unethical.  We  were  doing  our  job.  I  think  the  State  may  have  been 
witiiin  its  rights  in  refusing  to  cooperate.  And  I  don't  think  the  State 
was  being  unethical. 

]\rr.  LocKEMY.  One  final  question : 

We  have  heard  testimony  from  several  people  on  both  sides  of  this 
issue,  but  there  is  one  area  I  don't  think  has  been  addressed  suffi- 
ciently. That  is,  S,  10  as  now  written,  is  it  the  final  answer  to  the 
problem  if  the  bill  were  enacted?  Or  is  that  a  springboard  for  further 
Federal  action,  further  Federal  legislation  in  the  area  to  expand  the 
ro]f>  of  the  Federal  Government  within  State  institutions? 

Mr.  LoTTMAN.  I  don't  think  it  is  a  final  answer.  I  don't  think  it 
decides  a  lot  of  the  substantive  questions  we  have  been  talking  about 
here  today.  It  doesn't  decide  what  the  role  of  the  community  should 
be  in  the  treatment  of  the  mentally  retarded.  It  doesn't  decide  what 
the  standards  should  be  in  various  institutions.  It  doesn't  answer  the 
question  how  are  these  orders  going  to  be  implemented  and  monitored, 
which  has  been  a  very  difficult  problem  to  date. 
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I  think  it  merely  insures  that  whatever  rights  handicapped  people 
have,  institutionalized  people  have,  can  be  asserted  if  necessary  in  a 
Federal  court  bv  soinel)odv.  the  Justice  Department  if  necessary.  _ 

It  is  not  the  final  answer.  There  are  going  to  be  a  lot  of  questions. 
I  don't  know  if  there  is  going  to  be  more  Federal  legislation  or  not. 
There  is  already  a  great  deal  of  legislation  and  regulation  in  this  field. 
There  is  already  a  lot  of  Federal  money  flowing  to  the  States  under 
programs  that  affect  these  institutions.  I  don't  know.  I  don't  think  this 
billlnevitably  will  lead  to  more  legislation  or  more  Federal  standards. 

Mr.  LocKEMY.  Did  vou  sav  you  did  or  did  not  ? 

Mr.  LoTTMAN.  I  don't  think  it  will  inevitably  lead  to  more  Federal 
legislation.  It  doesn't  sound  like  it  would  lead  to  that  many  more 
lawsuits.  But  it  will  insure  that  the  important  cases  are  brought. 

Ms.  MiLONE.  Mr.  Lottman,  I  would  like  to  ask  one  question  based  on 
Mr.  Lockemy's  question.  S.  10  is  a  standing  bill,  right?  That  is  all  it 
is.  It  is  a  standing  bill. 

Mr.  Lottman.  That's  right.  I  doesn't  create  any  new  substantive 
rights.  It  merely  gives  the  Attorney  General  the  power  to  assert  what- 
ever rights  there  are. 

Ms.  MiLONE.  As  such,  would  you  consider  it  to  be  mutually  exclu- 
sive with  other  kinds  of  programs  like  HEW  programs,  LEAA  pro- 
grams or  any  other  kinds  of  programs  like  that  ? 

Mr.  Lottman.  No. 

INIs.  ISIiLONE.  Thank  vou. 

Mr.  Polgar.  I  will  be  brief.  I  think  I  really  only  have  one  question, 
but  may  submit  some  to  be  answered  in  writing. 

Should  the  Justice  Department's  goal  in  cases  filed  under  S.  10  be 
to  make  the  pattern  and  practice  of  flagrant  rights  violations  disap- 
pear, or  should  their  goal  be  to  obtain  a  high  quality  care  for  the 

iDatients?  p   ,     ,  -n  •      ij.  ^         i 

Mr.  Lottman.  Well,  it  seems  to  me  in  terms  of  the  bill  itself,  to  make 
the  flagrant  pattern  and  practice  disappear.  In  the  cases  Justice  has 
already  been  in,  in  the  cases  that  I  have  been  in  on  my  own,  I  think 
that  you  are  basically  limited  to  litigation  of  constitutional  rights.  It 
doesn't  mean  that  the  defendants  just  stop  beating  people  and  stop 
burning  them  with  cigarettes.  It  also  may  mean  that  they  must  provide 
affirmative  programing  to  justify  institutionalization  and  prevent 
furtlier  regression,  loss  of  potential  and  so  on.  All  those  arguments 
really  require  a  minimally  adequate  program.  They  don't  require  the 
best."  They  don't  require  really  high  quality  programs.  They  require 
constitutional  minimums. 

So  I  think  in  terms  of  the  bill,  in  terms  of  the  constitutional  argu- 
ments that  are  made  in  these  cases,  you  are  not  talking  about  asking 
the  court  to  require  the  highest  possible  quality  or  necessarily  even 
high  quality  care.  You  are  talking  about  programs  at  most  that  are 
minimally  adequate. 

I  take 'it  none  of  us  is  really  satisfied  with  programs  that  are  only 
minimal,  but  in  terms  of  this  bill,  in  terms  of  the  legal  argument,  that 
is  really  all  you  can  ask  the  court  to  mandate.  Of  course,  such  a  court 
order  doesn't  stop  a  State  from  providing  better  programs  if  it  wants 

to.  ,      .  •     •  11 

Mr.  Poloar.  Basicallv.  you  don't  see  any  gap  between  mmimalJy 
adequate  programs  and"  the  pattern  and  practice  of  violations? 
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Mr.  LoTTMAN.  I  guess  it  depends  on  the  theory.  One  of  the  impor- 
tant things  about  the  Willowhrook  case  was  the  theory  that  came  out, 
of  it. 

It  wasn't  your  usual  14th  amendment  right  to  treatment  argument 
that  has  been  criticized  by  some  scholars.  It  was  a  right  to  protection 
from  harm.  One  of  the  theories  of  the  case  was  that  failure  to  provide 
a  certain  level  of  affirmative  programing  resulted  in  harm,  resulted 
m  regression  intellectually,  emotionally,  physically,  and  socially.  So^ 
without  such  a  program,  the  State  was 'harming  people.  Whether  that 
is  egregious,  I  guess  I  can't  say  what  a  court  would  say.  My  own  opin- 
ion is  that  it  is  egregious ;  to  confine  people  against  their  will  and  not 
do  the  minimum  necessary  to  keep  them  from  getting  worse  than  they 
were  when  you  first  confined  them  to  me  is  an  egregious  violation.  But 
I  will  not  be  the  judge  of  those  situations. 

Mr.  PoLGAR.  Thank  you. 

Ms.  MiLONE.  Thank  you  very  much,  Mr.  Lottman. 

[Mr.  Lottman's  prepared  statement  and  additional  material  follow :]' 

Prepared   Statement  of  Michael  S.  LtOttman 

I  have  testified  previously  in  the  House  of  Representatives,  in  the  last  session 
of  Congress,  on  legislation  to  give  the  Attorney  General  unequivocal  authority 
to  sue  on  behalf  of  institutionalized  individuals,  and  I  am  pleased  to  appear 
again  in  support  of  the  same  proix)sition.  As  I  said  before,  I  have  observed  the 
role  of  the  Department  of  Justice  in  institutional  rights  litigation  from  several 
different  perspectives— as  a  supervising  attorney  in  the  Department's  Office 
of  Special  Litigation,  as  a  chronicler  of  events  for  the  American  Bar  Associa- 
tion's Mental  Disability  Law  Reporter,  and  most  recently  as  a  public  interest 
lawyer  at  the  Education  Law  Center  (Newark,  New  Jersey,  and  Philadelphia) 
and  the  Mental  Health  Law  Project.  From  aU  of  these  vantage  points,  it  has 
been  clear  to  me  that  the  Federal  Government,  although  the  Department  of  Jus- 
tice, is  a  necessary,  vital,  and  constructive  participant  in  the  movement  to  vin- 
dicate the  rights  of  the  handicapped  and  other  institutionalized  individuals— just 
as  it  has  been  in  connection  with  the  rights  of  more  visible  and  less  helpless 
minorities  such  as  blacks,  Hispanics,  and  women 

But  today  it  is  my  Department  of  Justice  experience  that  I  want  to  discuss  I 
spent  two  years  in  the  Justice  Department's  Office  of  Special  Litigation,  from 
1973  to  1975,  directing  and  personally  participating  in  some  of  the  Department's 
major  institutional  rights  cases,  such  as  Wyatt  v.  SUckney  in  Alabama,  Davis  v. 
Watk'tns  in  Ohio,  and  Nciv  York  ^tate  Association  for  Retarded  Children  and 
Parisi  v.  Carey  (the  Willowhrook  suit)  in  New  York.  I  am  very  proud  of  what  the 
Department  was  able  to  accomplish  in  those  years— in  a  constructive,  professional 
manner,  without  placing  undue  burdens  on  the  States  involved— and  I  am  sad- 
dened to  hear  that  our  work  is  now  being  characterized,  often  by  people  who 
were  not  involved,  as  some  kind  of  irresponsible,  overzealous  raid  on  the  State 
treasuries. 

Although  I  was  not  involved  in  the  1972  trial  of  the  Wyatt  suit  against  Ala- 
bama's mental  health  and  mental  retardation  facilities,  it  is  my  impression  that 
the  Justice  Department's  participation,  at  the  request  of  the  Federal  court  served 
to  shorten  the  proceedings,  supply  the  court  with  an  adequate  record,  and  focus 
the  requests  for  relief  and  the  professional  standards  presented  to  the  court 
tor  adoption.  I  can  testify  personally  that  in  subsequent  proceedings  in  the  Wyatt 
case— deahng  with  the  issues  of  sexual  sterilization  of  mentally  retarded  in- 
dividuals and  standards  for  administration  of  shock  treatments  and  other  such 
procedures  to  mental  patients— the  Department,  with  the  help  of  the  Federal 
Bureau  of  Investigation  and  expert  consultants,  was  able  to  compile  a  factual 
record  for  the  court  without  even  the  necessity  of  a  hearing,  and  was  able  to 
suggest  a  resolution  of  these  issues  that  caused  no  serious  problems  for  either  the 
private  plaintiffs  or  the  State.  (Indeed,  we  had  more  difficulties  with  our  fellow 
amtci  cunae,  represented  by  the  Mental  Health  Law  Project,  than  with  any  of  the  - 
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The  Department  of  Justice  performed  much  the  same  kind  of  role  in  the 
"TVillowbrook  case,  which  arose  out  of  oue  of  the  most  scandalous  and  shock- 
ing situations  in  the  long  history  of  institutional  neglect  and  which  became  one 
.  of  the  most  significant  and  successful  cases,  both  legally  and  in  practical  terms, 
ever  to  be  decided  in  the  area  of  institutional  rights.  When  the  Department  joined 
the  case  as  litigating  amicus  curiae  in  1973,  the  plaintiffs  were  already  being 
represented  brilhantly  by  Bruce  Ennis  of  the  New  York  Civil  Liberties  Umon/ 
Mental  Health  Law  Project  and  several  other  attorneys,  and  a  great  deal  of  work 
had  already  been  done  in  court  to  improve  conditions  at  the  huge  Willowbrook 
State  School  for  the  mentally  retarded  on  Staten  Island.  But  again,  the  Depart- 
ment was  able  to  enhance  the  development  of  the  case,  by  using  the  FBI  and 
other  means  to  monitor  compliance  with  the  court's  preliminary  injunction  order, 
bv  expediting  the  proceedings  through  development  of  factual  record  before 
trial  by  supplying  expert  testimony  and  suggesting  appropriate  professional 
standards,  and  even  by  participating  in  the  negotiations  and  drafting  sessions 
that  led  to  the  historic  Willowbrook  Consent  Judgment.  All  this  was  accom- 
plished in  an  expeditious,  low-key,  business-like  manner,  and  in  an  atmosphere 
remarkably  devoid  of  antagonism ;  indeed,  the  State  assigned  only  one  Assistant 
Attorney  General  to  the  trial  of  this  momentous  and  potentially  costly  lawsuit, 
and  he  rarely  bothered  to  attend  the  Consent  Judgment  negotiations  Thus  de- 
scriptions of  Willowbrook  as  some  type  of  Sherman's  march  by  the  Justice 
Department  seem  somewhat  wide  ofE  the  mark.  ^  ^,  .        ^i,       „?<. 

Of  the  three  cases  I  mentioned  at  the  outset,  Davts  v.  Watkms— the  suit 
against  Ohio's  maximum-security  mental  institution-is  perhaps  the  best  exam- 
ple of  how  Justice  Department  involvement  may  be  necessitated  by  a  lack  of 
other  available  resources.  When  the  Department  joined  the  Dams  case  m  late 
1973  the  Legal  Services  attorneys  representing  the  plaintiffs  were  pretty  much 
at  the  mercy  of  the  State.  Faced  with  an  almost  total  lack  of  resources  they 
w^re  attempting  to  create  a  factual  record  through  ne^otm^^^^^^ 
but  thev  were  stymied  whenever  they  hit  an  area  that  the  State  didn  t  ^  ant  ex 
posed  thrycoiSdn't  even  afford  to  take  depositions  of  State  officials.  Clearly,  two 
lS 'services  lawvers,  through  extremely  able  and  committed  were  no  match 
for  the  resources  at  the  command  of  the  State  of  Ohio ;  t^^e  intercession  of  tte 
Justice  Department  served  to  balance  the  scales.  In  the  end.  t^e  PfP^^^™^^;;!^," 
able  to  facilitate  resolution  of  most  of  the  case  Vr^'^^^'J^n^f/^i  novel  and 
a  trial,  and  Justice  attorneys  helped  to  present  the  remaning  21  novel  and 
romTilpx  issues  to  the  court  in  only  five  days.  Once  again,  the  Justice  l>epart 
34  contrTbuti^n  was^^^^  producing  both  a  streamUned  procedure  and  a 

"""Besfdes  the  nature  of  the  Department's  participation,  these  cases  have  another 
major  theme  in  common,  which  should  not  be  forgotten— they  all  came  about 
because  State  governments  allowed  their  citizens  to  be  housed  in  facilities  unut 
for  even  animals  to  live  in,  allowed  them  to  be  abused  and  exploited  by  staff 
members  and  by  each  other,  and  allowed  them  to  degenerate  physically  and 
mentally  in  ways  that  might  never  be  undone.  W^e  should  not  forget  these  voice- 
le'ss  citizens  in  our  concern  over  the  State's  discomfort  at  being  called  to  account. 
Though  care  of  the  mentally  disabled  nationally  is  probably  on  the  upgrade,  many 
Willowbrook-type  situations  still  exist,  in  places  where  there  is  no  one  to  seek 
redress ;  as  co-director  of  a  backup  center  for  State  Protection  and  Advocacy 
agencies,  I  have  heard  of  instances  where  developmentally  disabled  persons  very 
lives  are  at  stake  and  the  requisite  advocacy  resources  are  simply  not  available. 
The  solution  to  this  pressing  problem  lies  in  the  legislation  before  this  subcom- 
mittee. I  urge  you  to  approve  it  without  delay. 


DD  Rights  Center, 
OF  THE  Mental  Health  Law  Project, 

Washington,  D.C.,  April  10,  1979. 

Hon.  Birch  Bath,  ^,      ^       ...    ..^ 

U.S.  Senate,  Committee  on  the  Judiciary,  Subcommittee  on  the  Constitution, 
Washington,  B.C. 

Dear  Senator  Bath  :  I  would  like  to  add  the  following  points  to  my  testimony 
of  March  29,  1979.  before  the  Subcommittee  on  the  Constitution  regarding  b.  lu, 
the  Justice  Department  standing  bill :  .   „  ^.       -tr    ,  %         ^-^  fv,« 

1.  A  point  was  made  by  Commissioner  Coughlm  (of  New  Yorl^>  ^^JP.J^® 
large  amount  of  attorneys'  fees  being  sought  by  plaintiffs  lawyers  m  the  Wiiiow 
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brook  litigation  (Xew  York  State  Association  /or  Retarded  Children  v.  Corey). 
It  seems  to  me  that  the  Congress,  hy  enacting  tlie  Civil  Riglits  Attorneys'  Fees 
Awards  Act  of  IDTtJ.  4i'  U.S.C.  lltss,  has  ali'eady  endorsed  the  principle  that 
attorneys  who  successfully  undertake  meritorious  lawsuits  like  the  Willowbrook 
case  should  be  compensated  fur  their  time  and  expense ;  thus  that  issue  is  not 
before  your  Committee.  Moreover,  since  the  State  of  New  York  chose  to  defend 
the  unconscionable  and  inhumane  conditions  at  Willowbrook  for  more  than 
three  yeurs,  including  a  full  15-day  trial  on  the  merits,  befoi-e  agreeing  to  a  con- 
sent judgment,  it  is  hardly  in  a  position  to  complain  about  the  .size  of  the  bill. 
In  any  case,  I  suppose  that  one  of  the  advantages,  from  the  .States'  point  of  view, 
in  being  sued  by  the  Department  of  Justice  is  that  at  least  they  will  not  be  held 
liable  for  attorneys'  fees. 

2.  Another  argument  against  S,  10,  voiced  by  Mr.  Estes  (from  Louisiana) 
Avas  that  after  the  Justice  Departmenf.s  suit  against  the  Ro.sewood  (Maryland) 
mental  retardation  facility  was  dismissed  (United  States  v.  Solomon,  419  F. 
Supp.  358  (D.  Md.  1976).  aff'd  563  F.  2d  1121  (4th  Cir.  1977)),  a  large  numljer 
of  private  suits  were  filed  against  the  institution.  But  this  predictable  develop^ 
ment  is  actually  an  argument  for  8.  10,  since  maintenance  of  the  Justice  Depart- 
ment's case  would  have  obviated  the  perceived  need  for  at  least  some  of  the 
private  litigation. 

I  api>reciate  the  opportunity  to  testify  on  S.  10,  and  will  be  glad  to  provide 
any  further  information  the  Committee  may  require. 
Sincerely, 

Michael   S.   Lottmax. 

Co-Director. 

Ms.  Mtloxe.  Wo  would  like  at  this  point  to  call  Dr.  Ellis  Katz, 
director  of  the  Center  for  the  Study  of  Federalism. 

TESTIMONY  OF  ELLIS  KATZ,  ACTING  DIRECTOR,  CENTER  FOR  THE 
STUDY  OF  FEDERALISM,  TEMPLE  UNIVERSITY,  PHILADELPHIA, 
PA. 

Mr.  Katz.  Thank  yon. 

"With  the  permission  of  the  committee,  I  would  like  to  dispense  with 
readino;  my  prej^ared  statement  with  the  understanding  that  it  will 
become  part  of  the  record,  if  that  is  all  right  with  yon. 

Let  me  begin  with  a  very  brief  explanation  that  I  think  I  owe  to 
Senator  Bayli. 

On  Tuesday,  my  colleague  in  the  Center  for  the  Study  of  Federal- 
ism testified  before  another  committee,  and  I  gather  disagreed  with 
Senator  Bayh  about  the  desirability  of  direct  election  of  the  President, 

M.S.  ]MiLOXE.  Senator  Bayh  pointed  that  out. 

Mr.  Katz.  Yes.  Today  I  will  express  some  reservations  about  S.  10, 
but  T  want  to  guarantee  to  the  Senator  that  in  the  future  we  will  work 
hard  to  find  issues  on  which  we  agree. 

Recently  S.  10  was  characterized  as  legislation  by  horror  story,  I 
disagree  with  that,  I  have  read  the  records  in  the  cases  rather  carer 
fully,  and  I  don't  think  any  decent  person  can  condone  the  conditions 
that  led  to  the  findings  of  cruel  and  unusual  punishment  by  district 
courts  in  Arkansas,  Alabama,  and  other  States. 

Furthermore,  ample  testimon}^  before  this  committee  last  year  in- 
dicated that  these  deplorable  conditions  are  rather  widespread.  While 
there  are  indeed  exceptions  to  this  pattern  of  deprivation,  I  am  afraid 
tlie  normal  pattern  is  unsatisf  actoi-y. 

Second,  I  am  willing  to  concede  that  the  judicial  interventions  in 
Alabama,  Arkansas,  and  other  States  have  made  a  ditference  in  the- 
conditions  under  which  institutionalized  persons  live. 
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We  know  very  little  at  this  stage  about  what  the  longrun  impact  of 
those  decisions  is,  but  clearly  in  the  short  run,  living  conditions  have 
been  improved. 

Third,  I  agree  that  some  Federal  action  in  this  area  is  called  for. 

However,  I  don't  think  that  S.  10  as  written  will  be  an  effective  or 
desirable  remedy.  My  major  reservation  is  that  it  relies  entirely  on 
litigation  to  deal  with  a  very  complicated  social  issue. 

The  conditions  that  led  to  findings  of  cruel  and  unusual  punishment 
in  Holt  V.  Sarver^  Pugh  v.  Locke,  and  other  similar  cases,  did  not 
result  from  malicious  actions  of  identifiable  individuals. 

Rather,  they  resulted  from  inadequate  funding,  decentralized  ad- 
ministration, a  lack  of  public  awareness  about  the  condition  of  in- 
stitutionalized persons,  and  a  lack  of  knowledge  about  what  to  do 
with  individuals  who  commit  serious  crimes  or  are  mentally 
incompetent. 

Consequently,  remedying  the  deplorable  conditions  found  in  institu- 
tions will  require  action  by  State  legislatures,  vigorous  action  by  the 
States'  Governors,  greater  attention  by  county  and  municipal  officials, 
and  support  from  the  public. 

While  court  orders  directing  institutional  change  may  be  one  way 
of  making  public  policy,  it  is  a  poor  substitute  for  responsible  action 
bv  locallv  elected  political  leaders. 

*  Thus  the  goal  of  the  Federal  Government  should  be  the  encourage- 
ment of  enlightened  policy  by  State  and  local  political  leaders  who  ul- 
timately bear  responsibility  for  the  operation  of  their  penal  and  mental 
institutions. 

Such  a  Federal  policy  should  be  guided  by  two  principles : 

First  the  Federal  Government  has  a  riglit  to  expect  that  the  condi- 
tions of  institutionalized  Americans  will  be  improved  quickly  and  that 
such  improvement  will  be  long  lasting. 

Second,  the  Federal  Government  should  avoid  unnecessary  conflict 
with  the  States  unless  it  is  absolutely  convinced  that  a  more  cooperative 
approach  will  be  futile. 

In  my  view  S.  10  fails  under  both  of  these  principles. 

First:,  I  don't  think  it  is  going  to  prove  to  be  a  very  effective  remedy. 
There  are  probably  in  excess  of  8,000  State  and  county  mental  and 
penal  institutions  in  the  United  States. 

Last  year  in  his  testimony  Assistant  Attorney  General  Days  indi- 
cated that  he  contemplated  filing  seven  suits  a  year. 

Given  the  apparent  scope  of  the  problem  and  ]Mr.  Days'  estimate  of 
his  limited  activity  coupled  with  the  complicated  nature  of  these  legal 
Ijroceeclings,  the  certainty  of  appeals  in  many  of  them  and  the  problems 
associated  with  implementation — all  of  which  have  been  pointed  out 
to  you  today — I  think  the  case-by-case  approach  contained  in  S.  10 
does  not  hold  out  much  hope  for  very  rapid  change. 

At  the  same  time,  while  we  know  that  conditions  at  the  Tucker  Re- 
formatory in  Arkansas  and  the  Fountain  Correctional  Center  in  Ala- 
bama have  improved  as  a  result  of  the  litigation  there,  we  still  know 
little  about  the  real  impact  of  those  cases. 

In  Pennsylvania,  for  example,  you  are  all  aware  that  U.S.  District 
Judge  Raymond  Broderick  ordered  the  closing  of  the  State  facility 
for  the  mentally  retarded  at  Pennliurst  because  of  its  failure  to  pro- 
vide educational  and  training  programs  which  would  facilitate  the 
eventual  reentry  of  its  residents  into  societ}-. 
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We  know  very  clearly  that  Pennhiirst  is  not  a  very  good  facility. 
But  we  know  very  little  about  the  conditions  of  the  facilities  to  which 
the  Pennhurst  residents  are  to  be  redistributed. 

Frankly,  based  upon  recent  revelations  about  Pennsylvania's  pri- 
vately-owned nursing  homes,  I  am  not  confident  that  the  long-run  in- 
terests of  the  profoundly  retarded  will  be  well  served  by  Judge 
Broderick'  order. 

S.  10,  I  believe,  also  fails  the  second  principle  that  I  have  sug- 
gested— that  of  using  a  cooperative  approach  rather  than  one  predi- 
cated on  conflict. 

I  believe  that  the  States  and  their  localities  are  capable  of  responsi- 
ble and  decent  action  in  this  area.  It  serves  no  useful  purpose  to  suggest 
that  the  States  have  had  200  years  to  act  in  this  area.  The  Federal 
Government  has  had  the  same  200  years  to  remedy  the  deplorable 
conditions  that  exist  in  its  prisons  and  other  institutions,  but  its 
record,  while  better  than  that  of  some  States,  is  worse  than  that  of 
'Others. 

In  light  of  the  numerous  court  decisions  in  recent  years  that  have 
ordered  the  closing  of  State  facilities,  in  light  of  these  hearings,  in 
light  of  increased  public  awareness  about  the  situation  of  institutional- 
ized persons,  I  think  that  1979  represents  a  unique  opportunity  for  the 
Federal  Government  and  the  States  to  work  together  to  forge  a  mean- 
ingful set  of  policies  to  address  these  issues. 

I  cannot  even  begin  to  sketch  the  details  of  such  a  set  of  policies,  but 
I  think  that  the  institutions  for  the  development  and  implementation 
of  such  policies  are  already  in  place. 

For  example,  if  the  Federal  Government  is  serious  about  addressing 
this  issue,  I  would  just  remind  you  that  the  Law  Enforcement  Assist- 
ance Administration  could  be  given  the  financial  resources  to  work 
with  State  and  local  officials  to  bring  about  significant  and  lasting 
•change  in  our  Nation's  prisons.  LEAA  has  already  worked  with  State 
judicial  leaders  to  bring  about  significant  court  reform,  and  I  suspect 
that  if  State  court  systems  can  be  significantly  altered,  administration 
and  organization  of  State  prisons  and  mental  institutions  can  be 
altered  as  well. 

Similarly,  I  would  invite  you  to  visit  the  Woodhaven  Center  for  the 
Developmentally  Disabled  in  Philadelphia  which  is  operated  by 
Temple  University  under  contract  from  the  State.  It  is  an  excellent 
example  of  what  can  be  produced  from  the  cooperative  efforts  of  the 
Federal  Government  and  the  States. 

There  are  other  possibilities.  The  National  Governors  Association, 
for  example,  could  be  given  support  to  develop  a  State-based  approach 
to  institutional  reform.  Similarly  the  constituencies  of  the  National 
Conference  of  State  Legislatures  and  the  National  Association  of 
Counties  have  both  responsibility  for  and  interest  in  improvement  of 
their  penal  and  mental  institutions. 

My  point  is  simply  this : 

Litigation,  while  useful  for  some  purposes,  is  unlikely  to  be  effective 
in  this  case  and  simply  will  further  aggravate  Federal-State  tensions. 
I  suggest  that  an  approach  that  stresses  financial  incentives  and  tech- 
nical assistance  rather  than  litigation  and  conflict,  is  more  likely  to 
produce  significant,  long-lasting  benefits  in  this  important  policy  area. 

Finally,  I  am  sure  that  this  committee  is  aware  of  the  truly  prece- 
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dent-making  nature  of  this  legislation.  The  concept  of  rights  is  an 
expanding  notion,  and  I  suspect  that  if  the  Attorney  General  was 
given  authority  to  sue  in  the  defense  of  the  rights  of  institutionalized 
persons,  then  perhaps  the  next  step  would  be  to  give  him  similar 
authority  to  sue  to  protect  the  rights  of  persons  in  other  situations. 

For  example,  would  it  not  be  sensible  to  give  the  Attorney  General 
the  right  to  sue  a  State  supreme  court  on  behalf  of  indigent  criminal 
defendants    because    of    an    allegedly    inadequate    public    defender 

system  ? 

In  summary,  the  rights  of  institutionalized  persons  are  important 
and  deserve  the  immediate  attention  of  responsible  policymakers.  But 
I  think  there  are  better  ways  of  directing  the  attention  of  the  policy- 
making community  of  this  matter  than  that  of  holding  the  judicial 
gun  to  their  heads. 

There  are  alternatives  which  I  believe  will  better  serve  the  needs 
of  the  institutionalized  for  significant  and  enduring  reform  and  will 
respect  principles  of  federalism  and  political  accountability. 

I  urge  this  committee  to  consider  these  alternatives  before  taking 
the  precedent-making  approach  contained  in  this  bill. 

Thank  you. 

Ms.  MiLONE.  Thank  you. 

I  think  we  should  point  out  that  Senator  Bayh  agrees  with  you 
in  the  idea  that  litigation  is  not  the  only  way  to  go. 

Are  you  aware  of  standing  of  this  type  in  civil  rights  bills  of  title 
IV,  title  XIII  and  title  VII  ? 

Mr.  Katz.  In  some  instances,  yes,  and  in  some  instances,  no. 

Ms.  MiLONE.  So  this  kind  of  standing  is  not  without  precedence  ? 

Mr.  Katz.  I  think  that  suits  commenced  under  this  statue  are 
directed  against  a  fundamental  State  institution  directly  rather  than 
against  an  individual. 

Ms.  MiLONE.  Different  than  a  fair  housing  suit  or  educational  suit 
against  a  school  board  or  that  kind  of  suit  ? 

Mr.  Katz.  Yes ;  I  think  so. 

The  other  difficulty  is  that  in  much  of  the  legislation  that  I  am 
familiar  with,  at  least  the  Attorney  General  has  to  meet  certain  ob- 
jective standards  before  commencing  an  action.  For  example,  votinc: 
turnout  has  to  go  below  a  certain  rate  before  the  Attorney  General 
can  net  under  the  Voting  Eights  Act. 

There  are  no  such  objective  conditions  required  before  the  Attorney 
General  can  commence  an  action  in  this  case,  as  has  been  pointed  out 
by  several  of  the  previous  witnesses. 

Ms.  MiLONE.  It  is  the  contention  of  the  Attorney  General  based  on 
the  prior  notification  provisions  in  this  bill  that  these  are  the  most 
rigorous  prior  notification  procedures  of  any  leo;islation  of  this  tj^pe. 

Mr.  Katz.  They  certainly  are,  and  I  think  it  is  a  significant  im- 
provement over  previous  drafts  of  this  legislation.  The  difficulty  of 
it  is,  it  seems  to  me.  that  the  discretion  is  still  in  the  hands  of  the 
Attorney  General.  He  only  needs  to  have  reason  to  lielieye  that  such 
conditions  exist  to  unleash  Federal  investigators  into  State  institutions. 

Ms.  MiLONE.  Have  you  any  viable  sugirestions  for  substituting  lan- 
guaore?  If  you  do.  I  am  certain  Senator  Rayh  would  like  to  see  it. 

Mr.  Katz.  Certainly  if  lesrislation  is  passed,  I  would  be  comforted 
with  the  certification  procedures  in  the  section,  but  I  am  fairly  certain 
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they  are  not  going  to  Avork  out  as  well  in  practice  as  the  drafters  of 
the  legislation  would  hope. 

]\Is.  JMiLOKE.  Getting  back  to  alternative  programs,  is  there  any 
provision  you  know  of  in  S.  10  that  says  there  can  be  no  Federal,  State, 
and  local  programs,  funding  programs,  spending  programs  ? 

Mr.  Katz.  Of  course  not.  But  the  difficulty,  it  seems  to  me,  is  what 
this  bill  really  does  is  to  give  the  Attorney  General  a  gun,  identifies 
for  him  the  enemy,  and  provides  him  no  other  effective  weapon. 

Ms.  MiLO^-E.  Doesn't  the  prior  notification  procedure  in  here  say 
he's  supposed  to  consult  informally  and  formally  about  financial  and 
other  technical  assistance  available  and  formally  about  giving  appro- 
priate officials  reasonable  time  to  make  changes  or  to  indicate  that  they 
are  going  to  be  making  changes  ? 

Mr.  Katz.  That  is 

jNIs.  Milone.  So  it  not  just  a  gun.  I  would  assume  there  is  also  a 
little  sugar  there  as  well. 

Mr.  Katz.  Yes;  of  course,  but  these  alternatives  can  be  brought  to 
the  attention  of  responsible  State  officials  by  actors  other  than  the 
Attorney  General,  and  without  the  threat  of  a  lawsuit. 

Ms.  Milone.  There  are  now,  I  believe,  HEW  and  LEAA  and  HUD 
proorams  and  Agriculture  programs  available  along  these  lines. 

You  mentioned  Woodhaven. 

]Mr.  Katz.  Yes ;  It  would  be  interesting  to  hear  testimony  of  officials 
from  those  organizations  as  the  effectiveness  of  programs  in  stimu- 
lating institutional  change. 

]Ms.  Milone.  One  of  the  things  brought  out  yesterday,  the  State 
attorney  general  was  testifving  and  Senator  Bayh  has  referred  to  it 
a  couple  times  today,  these  HEW  programs  that  do  exist  require  certi- 
fication review. 

Tn  this  particular  State  certification  review,  there  were  60  pages  of 
violations  that  were  cited,  yet  no  funds  were  cut  off. 

As  Senator  Bayh  pointed  out,  there  are  some  serious  questions  as  to 
whether  or  not  you  or  I  or  anyone  else  would  want  those  funds  cut  off. 

^[r.  Katz.  Two  points:  One,  T  agree  with  Senator  Bayh.  I  don't 
think  cutting  off  funds  is  desirable  or  expedient.  There  is  the  other 
side  of  the  coin,  of  course — special  incentive  to  make  certain  kinds  of 
improvements  that  don't  have  to  be  apportioned  according  to  the  for- 
mula. 

]Ms.  Milone.  And  there  are  no  such  programs  now  that  vou  know 

of 

Mi\  Katz.  Not  that  I  know  of. 

]\r«.  Milone.  In  this  casp  Avhen  vou  are  saving  that  vou  asfree  we 
shouldn't  be  cutting  off  funds,  what  kind  of  enforcement  do  you  recom- 
mend in  situations  where,  as  in  this  particular  situation,  at  least  the 
State  superintendent  of  the  school  believed  that  there  were  violations 
that  were  aclennate  to  cause  a  lawsuit,  what  kind  of  enforcement  do 
you  recommend? 

]Nrr.  Katz.  Well,  again,  there  are  two  responses:  One,  I  think  the 
l)etter  direction  is  to  find  incentives,  positive  incentives,  rather  than 
sanctions. 

^fs.  Mtlone.  Aren't  getting  HEW  funds  a  positive  incentive  to  keep 
your  institution  up  to  snuff? 
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Mr.  Katz.  Yes;  but  I  thought  such  funds  in  other  programs  were 
apportioned  pretty  much  on  fornmla  basis,  conditioned  upon  meeting 
certain  general  requirements. 

I  would  suggest  special  categorical  programs  aimed  at  institutional 
reform  both  in  prisons  and  mental  institutions. 

The  other  point  I  would  make  is  that  the  pattern  varies  greatly  from 
State  to  State. 

I  think  that  is  to  be  expected.  Some  States  are  going  to  be  more 
forthcoming  with  institutional  reform  than  others. 

]\Is.  MiLONE.  I  don't  think  Ave  ever  intended  to  say  and  I  doirt  think 
we  ever  have,  that  the  vast  majority  of  States,  principals,  are  in  viola- 
tion in  terms  of  their  institutions. 

I  think  you  go  far  beyond  what  we  have  ever  said  in  botli  the  jirticle 
you  wrote' in  1977  and  what  you  said  on  the  record  here.  We  believe.  I 
think,  that  the  vast  majority  of  people  working  in  these  situations 
are  well-meaning  people.  It  is  just  a  question  of  those  few  instances 
where  they  are  not.  and  what  do  you  do  to  enforce  the  constitutionally 
guaranteed  rights  of  citizens.  And  that  is  the  question  tluit  has  arisen 
here  for  us. 

That  is  all  I  have. 

]\Ir.  LocKEMY.  Dr.  Katz,  I  only  have  a  couple. 

T  Avould  like  to  point  out  wliat  you  said.  It  is  your  interpretation 
then  that  the  bill  leaves  whether  "or  not  to  intervene  or  initiate  the 
total  lawsuit  subject  to  the  Attorney  General,  and  there  are  no  ob- 
jective standards  that  he's  supposed  to  look  at. 

In  fact,  the  bill,  also  in  section  2.  it  does  not  specifically  say  or  does 
not  say  that  he  must  give  the  conditions  specifically  to  the  institution 
that  need  to  be  corrected.  It  just  says  conditions. 

We  would  have  to  ask  the  people  involved  to  say  that  they  are  not 
given  conditions  specifically  to  correct. 

Mr.  Katz.  That  is  mv  understanding  of  section  2  as  well.  TTltimately 
a  great  deal  of  discretion  is  left  with  the  Attorney  General. 

Ms.  MiLONE.  Does  not  section  2  specifically  say  in  section  2(a)  (1)  (a) 
that  he  has  to  certify  that  he  has  reported  the  alleged  conditions,  and 

in  2^a) ''!)  (b)  supporting  facts  alleging 

Mr.  Katz.  You  have  me  at  a  disadvantage.  I  don't  have  a  copy  of 

the  bill  in  front  of  me.  But  let  me  make  a  general  comment,  if  I  may. 

]Vfs.  MiLoxE.  We  will  send  down  a  copy  of  the  bill  to  you. 

]\rr.  Katz.  The  point  is  obviously  in  making  his  case  in  court,  the 

Attorney  General  must  specify  the  precise  conditions  that  constitute, 

in  his  view,  the  violation. 

The  other  difficulty,  it  seems  to  me,  is  that  when  the  Attorney  Gen- 
eral or  his  assistant  comes  to  appropriate  State  officials,  he  come 
armed  with  the  potential  of  a  lawsuit.  He's  already  done  his  inves- 
tigatoiy  work. 

Up  has  already,  in  fact,  if  not  in  law.  made  the  statement.  I  think 
the  States  will  react  as  defendants  are  likely  to  react. 

]Mr.  LocKEMY.  Along  another  line,  I  think  in  your  written  state- 
ment you  comment  about  the  section  2(aUl)  of  the  ^O-day  require- 
ment. Is  that  reasonable  or  is  that  such  a  short  period  of  time,  I  think 
A^ou  have  already  commented  that  he's  probably  determined  he  will 
liave  a  suit. 

Wliat  is  your  reaction? 
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Mr.  Katz.  If  the  first  notification  takes  place  within  30  days  of 
the  commencement  of  a  lawsuit,  it  is  unreasonable  to  expect  States 
to  develop  appropriate  remedies  within  that  period. 

Legislature  may  not  be  in  session  and  the  ability  of  legislatures  to 
fund,  to  pass  appropriation  bills,  is  limited  in  many  States.  I  think 
30  days  is  certainly  not  adequate  time  to  develop  the  kinds  of  State- 
based  remedies  that  might  be  forthcoming. 

If  other  opportunities  were  provided 

Mr.  LocKEMY.  So  the  Attorney  General  must  make  a  good  faith 
effort  to  work  something  out  without  litigation,  it  should  be  a  lot 
longer  period  than  30  days? 

Mr.  Katz.  Yes. 

Mr.  LocKEMY.  Now  in  section — I  guess  section  2  is  one  of  the  big 
sections  of  the  bill,  we  are  always  commenting  about  it.  It  also  pro- 
vides that  the  effort  to  consult  with  the  State  officials — but  like  I 
think  you  pointed  out,  we  don't  know  what  consult  means.  It  could 
mean  to  give  them  a  copy  of  current  Federal  manuals  showing  what 
the  programs  are  that  they  can  apply  for. 

Does  it  give  them  any  preference,  in  your  opinion,  of  financial 
assistance  other  than  other  States  don't  have? 

Mr.  Katz.  Not  under  section  2.  The  other  difficulty  in  that  par- 
ticular provision  as  well,  of  course,  is  that,  in  many  States,  penal 
institutions  and  mental  institutions  are  not  highly  centralized  orga- 
nizations. Counties  have  great  responsibilities,  municipalities  have 
great  responsibilities. 

So  the  consultation  with  the  Governor,  first  of  all.  may  not  be  ter- 
ribly fruitful  because  in  many  instances  he  lacks  effective  authority 
over  the  operation  of  these  institutions. 

Consultation  with  appropriate  officials  of  political  subdivisions,  I 
think,  similarly,  is  not  going  to  be  a  useful  approach. 

Frankly,  officials  from  political  subdivisions,  county  commissioners 
and  the  like,  are  easily  intimidated  by  delegations  from  the  United 
States  Attorney  General. 

Mr.  LocKEMY.  In  considering  other  legislation  to  give  standing  to 
Justice  Department,  what  are  your  impressions  of  S.  10  regarding  what 
your  specialty  is,  study  of  federalism  ? 

Mr.  Katz.  In  general  I  recognize  the  legitimate  interests  of  all  planes 
of  government — Federal,  State  and  local — in  this  matter  of  institu- 
tional rights. 

In  many  areas  we  attempt  to  forge  policy  in  cooperative  ways  among 
Federal,  State  and  local  actors. 

It  seems  to  me  that  S.  10  is  predicated  upon  conflict  that  really  leaves 
the  Attorney  General  little  alternative  but,  if  not  to  instigate  legal 
action,  at  least  to  use  the  threat  of  legal  action  to  force  compliance  from 
State  and  local  officials  rather  than  to  work  cooperatively  to  forge 
meaningful,  long-lasting  solutions  to  what  are  essentially  difficult  and 
complicated  problems. 

Mr.  LocKEMY.  So  vou  feel  the  same  or  better  results  could  be  ob- 
tained through  more  cooperation  than  confrontation  ? 

]\fr.  Katz.  Clearly  I  think  it  is  worth  the  try.  I  think  first  of  all  that 
cooperative  approaches,  technical  assistance  and  substantial  funding 
may  be  more  effective  than  a  case-by-case  approach. 
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Second,  it  would  at  least  hold  out  the  hope  of  remedy  without  fur- 
ther aggravating  State-national  relationships. 

Ms  MiLONE.  Are  you  aware  in  almost  two-thirds  of  the  cases  Justice 
has  entered  into  in  the  last  5  years,  they  have  entered  into  a  consent 
decree,  they  have  not  gone  to  trial  ?  -r  n  + 

Mr.  IvATZ.  Consent  decrees  are  no  panacea.  Let  me  tell  you  a  not-so- 

iunny  story  about  one.  .      ,     -^  i       •     a        •  ^-         f 

In  my  own  State  of  Pennsylvania,  the  Pennsylvania  Association  at 
that  time,  for  Ketarded  Children— now  for  Retarded  Citizens— hied 
suit  against  the  Secretary  of  Education  because  of  his  failure  to  pro- 
vide adequate  educational  facilities  for  handicapped. 

The  Commonwealth  entered  into  a  consent  decree  spelling  out  m  sub- 
stantial detail  the  kinds  of  facilities  that  would  be  made  available 

Unfortunately  the  consent  decree  was  sigiied  by  appropriate  btate 
officials  without  full  consultation  with  local  school  boards  and  local 
taxing  authorities.  And  while  there  has  been  progress  m  Peiinsylvania 
in  providing  educational  opportunities  to  the  handicapped,  I  suspect 
that  such  programs  would  have  developed  much  more  rationally  and 
much  more  quickly  had  the  States  and  localities  been  given  adequate 
opportunity  to  work  out  a  solution  rather  than  responding,  as  the  State 

did,  to  a  legal  action.  i         i, 

I  don't  Imow  what  the  consequence  of  the  consent  decrees  have  been 
in  two-thirds  of  the  cases  vou  cite  whether  indeed  they  have  led  to 
meaningful  change  throughout  State  institutions  or  not.  But  coti- 
sent  decrees  are  not  necessarily  any  better  m  achieving  meaningful 

change.  .    .      ,    ,         ^.     i  - 

Ms  MiLONE.  Wliose  responsibilitv  was  it  m  that  particular  case  to 
consult  with  those  people  before  they  entered  into  a  consent  decree? 
That  was  the  State's  responsibility,  wasn't  it  ? 

Mr.  Katz.  It  certainly  was.  .    ,     .  ,     .       .     ,    •        ^ 

Ms.  MiLONE.  In  terms  of  the  legislation  this  legislation  is  designed 
to  protect  federally  guaranteed  constitutional  rights,  is  it  not? 

Mr.  Katz.  Yes,  it  is.  These  are  rights  protected  by  both  the  Federal 
and  most  State  constitutions. 

Mav  I  just  add  one  last  comment?  _  •■.!,• 
It  seems  to  me,  perhaps  a  model  that  this  committee  might  be  in- 
terested in T  T      1    •     i. 

Mr.  LocKEMT.  Dr.  Katz,  before  you  do  that,  I  would  ask  ]ust  one 

question,  ,  .        ■,     o>.   .      -u 

Is  it  hard  to  understand  the  views  the  opposition  the  States  nave 
against  this  bill  when  they  look  around  and  do  see  the  Federal  insti- 
tutions that  have  flagrant  and  egregious  conditions,  and  yet  the  Justice 
Department  is  saying  we  know  more  than  you  know  about  conditions 
that  should  prevail  in  vour  institutions? 

Mr.  Katz.  Yes ;  fundamental  constitutional  change,  if  you  will,  can 
come  about  in  several  different  ways. 

One,  by  the  passage  of  a  dramatic  constitutional  amendment. 

But  the  other,  and  I  am  afraid  this  is  the  concept  embodied  m  this 
bill,  is  by  a  series  of  small  incremental  decisions  that  after  a  long 
period  of  time  fundamentally  have  ahered  the  nature  of  Federal-State 
relationships. 

Yes;  I  think  that  most  students  of  federalism  and  governmental  re- 
lations would  have  considerable  concern  with  this  bill. 
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T  was  pleased  to  hear  those  reservations  expressed  by  the  witnesses 
that  preceded  me. 

If  I  may  make  one  last  comment  before  leaving,  perhaps,  a  model 
that  I  would  direct  this  committee's  attention  to  is  the  way  in  which 
the  Federal  (xovernment  has  approached  the  issue  of  educational  op- 
portunities for  the  handicapped. 

As  I  am  sure  you  are  well  aware  Congress  passed  Public  Law  94-142 
which  is  a  system  of  Federal  grants  to  State  and  local  school  S3^stems 
for  development  of  special  educational  programs. 

At  the  same  time  section  504  of  the  Rehabilitation  Act  makes  such 
educational  opportunity  a  matter  of  civil  rights.  Thus  the  Federal 
initiatives  in  this  area  emphasize  both  financial  assistance  and  civil 
riglits. 

If  S.  10  were  coupled  with  significant  Federal  technical  assistance 
and,  a  promise  of  Federal  aid,  perhaps  I  would  be  much  more  conir 
fortable  with  it. 

But  again  it  seems  to  me  it  represents  an  overdependence  upon  litiga- 
tion and  conflict  as  a  way  of  achieving  reform  and  change  in  a  com- 
plicated and  difficult  area. 

Ms.  jVIiloxe.  Thank  you  very  much,  Dr.  Katz. 

[AVhereupon,  at  1 :45  p.m.,  the  hearing  was  adjourned.] 

[Mr.  Katz's  prepared  statement  and  additional  material  follow :] 

Prepared  Statement  of  Ellis  Katz 

My  name  is  Ellis  Katz.  I  am  the  Acting  Director  of  the  Center  for  the  Study  of 
Fefleralism  at  Temple  University  in  Philadelphia.  I  appreciate  the  opix)rtnnity 
to  provide  this  Committee  with  my  views  on  S-10,  a  bill  to  protect  the  rights  of 
institutionalized  persons. 

At  the  outset,  let  me  say  that  I  am  neither  a  lawyer  nor  an  expert  on  correc- 
tions or  mental  health.  However,  for  the  past  twenty  years  I  have  taught  courses 
on  federalism  and  intergovernmental  relations  and  have  done  research  on  the 
problem  that  this  bill  addresses.  It  is  from  this  perspective  of  federalism  that 
1  have  serious  reservations  about  the  desirability  of  this  legislation. 

Before  I  share  with  you  the  nature  of  those  reservations,  let  me  very  briefly 
indicate  those  areas  in  which  I  agree  with  the  siwnsors  and  supix)rters  of  S-10. 
That  way,  we  can  identify  the  areas  of  agreement  and  perhaps  narrow  the  areas 
of  disagreement  and  focus  on  what  I  believe  are  some  very  important  but 
unresolved   questions. 

First,  no  responsible  person  can  condone  the  conditions  of  the  institutions 
involved  in  the  cases  in  Alabama,  Arkansas.  Rhode  Island  and  my  own  state  of 
Pennsylvania  that  forced  district  courts  to  make  findings  of  "cruel  and  unusual 
punishment."  Furthermore,  there  is  considerable  evidence  that  such  deplorable 
and  reprehensible  conditions  are  widespread.  While  there  are  exceptions  *^o  this 
pattern  of  deprivation,  clearly  too  many  penal  and  mental  institutions  are  inade- 
quate by  any  standard. 

Second,  there  is  evidence,  although  not  conclusive,  that  the  orders  of  the 
district  courts  in  Alabama.  Arkansas  and  other  states  have  already  made  a 
substantial  difference  in  the  conditions  in  which  institutionalized  persons  live. 
However,  it  will  be  some  time  before  we  can  evaluate  their  long  term  impact. 

Third,  there  is  no  doubt  that  some  federal  action  to  deal  with  these  deplorable 
conditions  in  institutions  is  appropriate.  However.  I  do  believe  that  the  approach 
contained  in  S-10  will  not  prove  to  be  a  desirable  or  effective  remedy. 

My  major  difficulty  with  this  bill  Is  that  it  relies  on  litigation  as  the  principal 
tool  to  achieve  institutional  change.  Litigation,  whether  instigated  by  a  private 
citizen  or  by  the  Attorney  General,  is  an  appropi'iate  method — although  not  the 
only  one — to  remedy  deprivations  of  individual  rights.  But  the  experience  of  the 
last  several  years  should  teach  us  that  it  loses  its  effectiveness  as  the  difficulty  of 
sper-ifiylng  rights  and  remedies  increa.ses. 

The  conditions  that  led  to  findings  of  "cruel  and  imsusal  puni.shment"  in  Holt 
V.  Sarver,  Pugli  v.  Locke  and  other  similar  cases,  did  not  result  from  malicious 
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actions  of  identifiable  individuals.  Rather,  they  resulted  from  inadequate  fund- 
ing, decentralized  administration,  a  lack  of  public  awareness  about  the  condi- 
tion of  institutionalized  persons,  and  a  lack  of  knowledge  about  what  to  do  with 
individuals  who  commit  serious  crimes  or  are  mentally  incompentent. 

Consequently,  remeding  the  deplorable  conditions  found  in  institutions  will 
require  action  by  state  legislatures,  vigorous  action  by  the  states'  governors, 
greater  attention  by  county  and  municipal  officials,  and  support  from  the  public. 
AVhile  court  orders  directing  institutional  change  may  be  one  way  of  making 
public  policy,  it  is  a  poor  substitute  for  responsible  action  by  locally  elected 
political  leaders. 

Thus,  the  goal  of  the  federal  government  should  be  the  encouragement  ot 
enlightened  poUcy  by  state  and  local  political  leaders  who  ultimately  bear 
responsibility  for  the  operation  of  their  penal  and  mental  institutions.  Such  a 
federal  policv  should  be  guided  by  two  principles.  First,  the  federal  government 
has  a  right  to  expect  that  the  conditions  of  institutionalized  Americans  will  be 
improved  quickly  and  that  such  improvement  will  be  long-lasting.  Second,  the 
federal  government  should  avoid  unnecessary  conflict  with  the  states  unless  it 
is  ab.solutelv  convinced  that  a  more  cooperative  approach  will  be  futile. 

In  my  view.  S-10  fails  under  both  of  these  principles.  While  the  decisions  in 
Holt  and  Pufpi  have  already  had  some  impact,  the  scope  of  the  problem  should 
be  kept  in  mind.  There  are  probably  in  excess  of  8.000  penal  and  mental  institu- 
tions oi)eT-ated  directly  bv  states,  counties  or  municipalities  in  the  country  today. 
Drew  Days,  the  Assistant  Attorney  General,  has  indicated  that  he  contemplates 
filin"-  only  seven-to-ten  actions  each  year.  Given  the  apparent  scope  of  the  prob- 
lem Mr  "Days"  estimate  of  his  activity,  the  complicated  nature  of  these  legal 
proceedings,  "the  certainty  of  appeals,  and  the  problems  associated  with  imple- 
menation,  the  case-by-case  approach  of  S-10  does  not  hold  out  much  hope  for 

rapid  change.  .  ^,      rr,     ,       -r.  ^  ^ 

At  the  same  time,  while  we  know  that  conditions  at  the  Tucker  Reformatory 
in  Arkansas  and  tlie  Fountain  Correctional  Center  in  Alabama  have  improved 
as  a  result  of  the  litigation  there,  we  still  know  little  about  the  real  impact  of 
those  cases.  For  example,  in  Alal)ama,  it  is  rumored  that  in  order  to  meet  the 
prison  poimlation  requirements  of  Judge  .Johnson's  order,  many  prisoners  have 
been  assigned  to  county  jails,  where  condtions  are  as  bad  or  worse  than  those  at 
the  state  prison.  P'urthermore,  my  friends  from  Alabama  have  told  me  that 
since  these  county  facilities  are  not  as  secure  as  those  at  the  state  prisons,  the 
number  of  jailbreaks  has  increased  significantly.  , 

Similarly,  as  vou  are  all  well  aware.  U.S.  District  Judge  Raymond  Broderick 
ordered  the  closing  of  the  rennhurst  Center  (a  state  facility  for  the  mentally 
retarded)  because  of  its  failure  to  provide  educational  and  training  programs 
which  would  facilitate  the  eventual  reentry  of  its  residents  into  society.  We- 
know  very  clearly  that  Pennhurst  is  not  a  very  good  facility.  But  we  know  very 
littlt  about  the  conditions  of  the  facilities  to  which  the  Pennhurst  residents  are 
to  be  redistributed.  Frankly,  based  upon  recent  revelations  about  Pennsylvania's 
privately-owned  nursing  homes,  I  am  not  confident  that  the  long-run  interests 
of  the  profoundly  retarded  will  be  well-served  by  Judge  Broderick's  order. 

S-10,  I  believe,  also  fails  the  second  principle  that  I  have  suggested — that  of 
using  a  cooperative  approach  rather  than  one  predicated  on  conflict. 

I  believe  that  the  states  and  their  localities  are  capable  of  responsible  and 
decent  action  in  this  area.  It  serves  no  useful  purpose  to  suggest  that  the  states 
have  had  200  years  to  act  in  this  area.  The  federal  government  has  had  the  same 
200  years  to  remedy  the  deplorable  conditions  that  exist  in  its  prisons  and  other 
institutions,  but  its  record,  while  better  than  that  of  some  states,  is  prol)ablv 
worse  than  that  of  others.  In  light  of  the  numerous  court  decisions  in  recent  years 
that  have  ordered  the  closing  of  state  facilities.  I  think  that  1979  represents 
a  unique  opportunity  for  the  federal  government  and  the  states  to  work  together 
to  forge  a  meaningful  set  of  policies  to  address  these  issues. 

I  cannot  even  begin  to  sketch  the  details  of  such  a  set  of  policies,  but  I  think 
that  the  institutions  for  the  development  and  implementation  of  such  policies 
are  already  in  place.  . 

For  example,  if  the  federal  government  is  serious  about  addressing  this  issue, 
I  would  just  remind  you  that  the  Law  Enforcement  Assistance  Administration- 
(LEAA)  could  bo  given  the  financial  resources  to  work  with  state  and  local  offi- 
cials to  bring  about  significant  and  lasting  change  in  our  nation's  prisons.  By 
using  the  "carrot"  of  federal  funds.  enu])led  with  extensive  technical  assistance, 
LEAA  has  worked  with  the  states  to  produce  signifl-cant  reform  of  state  courts. 
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If  state  court  procedures  and  structures  can  be  changed  in  this  way,  then  I  believe 
that  state  prison  systems  can  be  reformed  as  well. 

Similarly,  the  Department  of  Health,  Education,  and  Welfare  (DHEW)  has 
broad  responsibilities  in  the  areas  of  mental  health  and  retardation.  In  my  own 
ptate  of  Pennsylvania,  the  Woodhaven  Center  (a  facility  for  the  developmen- 
tally  disabled  operated  by  Temple  University  under  contract  from  the  state)  is  an 
excellent  example  of  what  can  be  produced  from  the  joint  efforts  of  the  federal 
government  and  the  states.  .     . 

There  are  other  possibilities.  The  National  Governors  Association,  for  example, 
could  be  given  support  to  develop  a  state-based  approach  to  institutional  reform. 
Similarly  the  constituencies  of  the  National  Conference  of  State  Legislatures 
and  the  National  Association  of  Counties  have  both  responsibility  for  and  in- 
terest in  improvement  of  their  penal  and  mental  institutions. 

My  point  is  simply  this :  litigation,  while  useful  for  some  purposes,  is  unlikely 
to  be  effective  in  this  case  and  simply  will  further  aggravate  federal-state  ten- 
sions I  suggest  that  an  approach  that  stresses  financial  incentives  and  technical 
assistance  rather  than  litigation  and  conflict,  is  more  likely  to  produce  significant, 
long-lasting  benefits  in  this  important  policy  area. 

What  I  have  just  said  has  been  an  attempt  to  explain  in  general  my  opposition 
to  litigation  as  the  principal  means  of  achieving  institutional  reform  and  to 
present  at  least  an  outline  of  what  I  believe  would  be  a  more  fruitful  approach. 
Let  me  now  spend  a  few  minutes  addressing  some  of  the  particular  features  of 

S-10.  .  ...It, 

First,  the  bill  gives  the  Attorney  General  a  roving  commission  to  launch 
investigations  into  thousands  of  state  and  local  institutions.  The  bill  requires 
only  that  the  Attorney  General  have  "reason  to  believe"  that  a  state  or  political 
subdivision  is  subjecting  an  institutionalized  person  to  extraordinary  or  flagrant 
conditions.  Most  similar  legislation  with  which  I  am  familiar  requires  some 
objective  conditions  before  the  Attorney  General  can  act.  Such  an  objective 
standard,  I  believe,  is  especially  important  here  since  the  Attorney  General  is 
empowered  to  act  directly  against  fundamental  state  institutions. 

Second,  just  as  there  is  no  objective  standard  indicating  when  the  Attorney 
General  may  commence  an  action,  there  is  no  standard  to  indicate  when  he  is 
to  end  it.  By  this,  I  mean  two  things  : 

(1)  If  the  Attorney  General  can  commence  an  action,  is  he  to  continue 
to  be  the  principal  litigant  during  implementation?  Even  beyond  this,  once  there 
has  been  a  finding  of  unconstitutional  deprivation  and  a  remedy  has  been  imple- 
mented, will  the  Attorney  General  be  permitted  to  oversee  the  administration 
of  the  institution  to  make  sure  that  there  is  no  "backsliding?" 

(2)  I  am  much  more  concerned  about  the  "second  wave"  of  cases  than  those 
that  have  been  decided  over  the  past  two  or  three  years.  That  is  to  say,  don't 
we  run  the  risk  of  constantly  escalating  standards  from  one  case  to  the  next? 
For  example,  may  the  Attorney  General  use  Judge  Johnson's  standards  from 
Alabama  as  the  basis  of  a  remedy  in,  let  us  say,  Indiana,  and  then  use  the 
standards  developed  in  Indiana  to  come  back  into  Alabama? 

Third,  I  am  afraid  that  the  certification  procedure  provided  in  section  2  of 
the  bill,  while  elaborate,  will  not  work.  First  of  all,  notification  is  required 
thirty  days  before  the  filing  of  a  legal  action,  which  I  assume,  will  be  some 
time  after  the  Attorney  General  has  conducted  an  extensive  investigation  and 
satisfied  himself  that  legal  action  is  desirable.  Thus,  notification  and  consulta- 
tion may  become  a  mere  ritual  in  the  inevitable  march  to  court.  Secondly,  such 
notification  is  unlikely  to  produce  a  very  useful  response  from  the  state  since 
it  will  have  already  been  made  clear  that  the  state  is  about  to  become  a  de- 
fendant in  a  law  suit.  I  am  not  arguing  that  this  is  a  necessary  scenario,  but 
it  is  a  likely  one  since  the  principal  tool  in  the  hands  of  the  Attorney  General 
is  litigation. 

Third,  the  bill  makes  no  distinction  among  types  of  institutions — penal  or 
mental,  short  or  long-term  care,  state  or  county,  etc.  While  there  are  surely 
similarities  among  all  institutions,  there  are  also  important  distinctions.  For 
example  detention  facilities  are  often  holding  facilities  in  which  no  rehabilita- 
tion effort  is  expected  and  people  are  confined  for  short  periods  of  time.  Prisons 
are  usually  used  to  house  people  who  have  received  long  sentences  and  require 
facilities  that  are  not  required  in  other  settings.  To  the  extent  that  these 
differences  are  significant,  they  may  require  different  procedures  and  remedies. 

In  summary,  I  am  sure  that  this  Committee  is  aware  of  the  precedent-making 
jiature  of  this  legislation.  The  concept  of  rights  is  an  expanding  notion.  If  the 
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Attorney  General  is  given  authority  to  sue  in  the  defense  of  the  rights  of  institu- 
tionalized persons,  then  it  is  an  easy  step  to  empower  him  to  sue  to  protect  the 
rights  of  persons  in  other  situations. 

For  example,  would  it  not  be  sensible  to  give  the  Attorney  General  the  right 
to  sue  a  state  supreme  court  on  behalf  of  indigent  criminal  defendants  because 
of  an  allegedly  inadequate  public  defender  system?;  or  on  behalf  of  civil  liti- 
gants because  of  delay  on  a  court's  civil  calendar? 

The  rights  of  institutionalized  persons  are  important  and  deserve  the  im- 
mediate attention  of  responsible  policy  makers.  There  are  better  ways  of  direct- 
ing the  attention  of  the  policy-making  community  to  this  matter  than  holding 
the  judicial  gun  to  their  heads.  There  are  alternatives  which,  I  believe,  will 
better  serve  the  needs  of  institutionalized  persons  for  significant  and  enduring 
reform  and  will  respect  principles  of  federalism  and  political  accountability.  I 
urge  this  Committee,  and  other  committees  of  the  Congress,  to  consider  those 
alternatives  before  taking  the  precedent-making  approach  found  in  this  bill. 

I  want  to  thank  the  Committee  for  this  opportunity  to  share  my  views  on  this 
important  issue. 


1+3-519    0-79-29 
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On  August  10,  1977,  Judge  Raymond  Pettine,  Chief  Judge  of  the 
United  States  District  Court  for  the  District  of  Rhode  Island,  issued  a 
sweeping  order  calling  for  massive  changes  in  prison  conditions  at  the 
Rhode  Island  Correctional  Institutions.  His  order  reached  almost 
every  aspect  of  prison  life  including:  physical  facilities,  such  as  sani- 
tation, lighting  and  plumbing;  rehabilitation  matters,  such  as  educa- 
tional, vocational  and  recreational  programs;  and  policy  considera- 
tions, such  as  classification  systems,  work-release  programs  and 
personnel  practices. 

Even  more  recently.  United  States  District  Court  Judge  Raymond 
J.  Broderick  held  that  Pennsylvania's  facility  for  the  mentally 
retarded— the  Pennhurst  Center— was  operating  in  an  unconstitutional 
manner  because  of  its  failure  to  provide  for  educational  and  training 
programs  which  would  facilitate  the  eventual  reentry  of  the  residents 
into  society. 

While  these  two  decisions  may  have  shocked  residents  of  Rhode 
Island  and  Pennsylvania,  they  came  as  no  surprise  to  experienced 
observers  of  the  federal  courts.  The  Rhode  Island  and  Pennsylvania 
decisions  are  the  most  recent  in  a  growing  list  of  cases  which  since 
1970  have  condemned  institutional  conditions  in  many  states. 

In  1977  the  issue  of  federal  judicial  intervention  in  state  prisons 
and  mental  institutions  received  attention  from  another  important 
source.  Senator  Birch  Bayh  (Dem.-Ind.)  and  Representative  Robert 
W.  Kastenmeier  (Dem.-Wisc.)  separately  introduced  legislation— 
subsequently  dubbed  "The  Institutions  Bill"— which  authorized 
"actions  by  the  Attorney  General  to  redress  deprivations  of  consti- 
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tutional   and   other   federally   protected   rights  of  institutionalized 
persons." 

While  the  Bayh  and  Kastenmeier  proposals  differ  somewhat,  their 
objectives  are  identical.  Each  would  authorize  the  Attorney  General 
of  the  United  States  to  bring  civil  suits  against  a  state,  or  state 
agency,  when,  in  the  Attorney  General's  view,  "the  state  or  its  agent 
is  subjecting  persons  confined  in  an  institution  [prison,  detention 
center,  facility  for  the  mentally  ill  or  retarded,  etc.]  to  conditions 
which  deprive  them  of  any  rights,  privileges,  or  immunities  secured 
by  the  Constitution  or  laws  of  the  United  States  ..." 

Neither  the  Rhode  Island  or  Pennsylvania  decisions  nor  the  Bayh- 
Kastenmeier  proposals  spring  from  whole  cloth;  rather,  there  is  a 
unique  and  fascinating  history  to  the  issues  that  stimulated  the  court 
cases  and  the  calls  for  legislative  action. 

BACKGROUND 

The  struggle  to  secure  rights  for  institutionalized  persons  is  a 
natural  outgrowth  of  the  civil  rights  movement  of  the  1960s.  After 
making  gains  in  the  areas  of  racial  equality  and  criminal  procedure,  it 
is  not  surprising  that  activist  civil  rights  lawyers  began  to  turn  their 
attention  to  the  other  side  of  the  coin:  the  question  of  what  hap- 
pened to  poor,  Black  or  Hispanic  individuals  once  they  were  con- 
victed of  crimes  and  sentenced  to  prisons.  Traditionally,  courts  main- 
tained a  "hands-off"  policy  towards  correctional  practices.  While 
views  had  certainly  changed  since  a  Virginia  judge  in  1871  declared 
that,  "a  prisoner  is  the  slave  of  the  state,"'  judges  were  still  loathe  to 
second  guess  decisions  made  by  correctional  authorities.  However,  as 
decisions  of  the  Warren  Court  opened  access  to  federal  courts, 
prisoners,  often  represented  by  ACLU  or  Community  Legal  Services 
attorneys,  began  to  press  their  claims  in  federal  courts. 

Access  to  the  courts  was  usually  sought  by  petitioning  for  a  writ 
of  habeas  corpus,  but  the  Supreme  Court  soon  opened  another,  more 
effective,  avenue.  \x\Monroe  v.  Pape,  365  U.S.  167  (1961),  the  Court 
resurrected  provisions  of  an  1871  civil  rights  act  which  allowed  law- 
yers to  seek  damages  and  broad  injunctive  relief  in  federal  courts 
against  state  violations  of  individual  rights.  And  in  1964,  the  Court 
held  that  a  prisoner  could  appeal  directly  to  the  federal  district  court 
under  this  statute  when  there  was  an  alleged  violation  of  constitu- 

^Ruffin  V.  Commonwealth,  62  Va.  (21  Gratt.)  790  (1871). 
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tional  rights.  Prisoners  and  their  lav/yers  took  immediate  advantage 
of  this  opening  and  filed  numerous  suits  against  specific  prison  prac- 
tices. These  early  cases  usually  involved  issues  of  racial  discrimina- 
tion, free  speech,  and  religious  liberty.  Later  cases  involved  issues  of 
procedural  due  process  and  the  right  to  medical  treatment. 

The  federal  courts  have  had  little  difficulty  with  matters  of  racial 
discrimination  and  segregation.  Following  the  Supreme  Court's  lead 
in  such  areas  as  education  and  public  accommodations,  lower  federal 
courts  consistently  struck  down  racial  segregation  in  the  prisons 
despite  state  claims  that  racial  integration  would  lead  to  racial  con- 
flict and  general  disorder.  However,  in  some  Hmited  situations,  where 
disorder  and  violence  were  imminent,  the  courts  have  allowed  a  tem- 
porary segregation  of  the  races. 

Similarly,  the  courts  have  had  relatively  little  difficulty  deaHng 
with  claims  of  religious  liberty.  Generally,  they  have  held  that  pris- 
oners must  have  reasonable  opportunity  to  practice  their  faiths. 
Limitations  on  such  practice  were  upheld  only  when  the  prison 
authorities  could  demonstrate  that  the  practice  would  disrupt  prison 
security,  safety,  or  discipline. 

Freedom  of  speech  cases  have  posed  a  somewhat  greater  problem 
for  the  courts.  In  two  areas— access  to  books,  magazines,  and  other 
reading  material,  and  access  to  the  mails— the  courts  have  usually 
sided  with  the  prisoners.  Courts  have  been  especially  insistent  that 
inmates  be  given  ample  opportunity  to  communicate  with  attorneys 
and  courts.  But  in  at  least  one  other  important  area,  the  courts  have 
maintained  more  of  the  traditional  "hands-off"  policy.  Using  a 
balancing-of-interests  approach,  the  courts  have  usually  upheld  the 
authority  of  prison  personnel  to  restrict  inmates'  political  activity. 
For  example,  in  a  recent  case,  Jones  v.  North  Carolina  Prisoners 
Labor  Union,  the  United  States  Supreme  Court  upheld  a  state  law 
forbidding  prisoners  from  soliciting  others  to  join  a  union  and  barred 
union  meetings  and  bulk  mailings. 

Unlike  the  areas  of  racial  segregation,  religious  liberty  and  freedom 
of  speech  in  which  the  Supreme  Court  has  heard  few  cases,  that 
Court  has  decided  a  number  of  cases  involving  due  process  questions 
within  the  prisons.  Its  most  significant  decision  in  this  area  was  Wolff 
V.  McDonnell,  418  U.S.  539  (1974),  in  which  the  Court  held  that 
before  a  serious  penalty  could  be  meted  out,  a  prisoner  was  entitled 
to  a  fair  hearing. 

A  frequent  substantive  problem  in  almost  all  correctional  facilities 
has   been  the   inadequacy  of  medical  treatment.  And  given   other 
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prison  conditions  such  as  overcrowding,  poor  nutrition  and  poor 
sanitary  facilities,  it  is  not  surprising  that  a  number  of  cases  challeng- 
ing the  lack  of  medical  attention  were  brought  to  the  federal  courts. 
Generally,  the  courts  have  held  that  adequate  medical  attention  must 
be  provided.  These  rulings  were  especially  significant  in  that  they 
suggested  that  other  substantive  "rights"  also  might  be  claimed  by 
institutionalized  persons. 

Thus,  by  the  end  of  the  1960s,  the  constitutional  rights  of  pris- 
oners, at  least  as  they  are  conventionally  defined,  had  been  affirmed. 
Racial  segregation  had  been  universally  condemned.  Religious  liberty 
for  prisoners  had  been  greatly  broadened.  Freedom  of  speech,  while 
still  constrained,  had  been  expanded.  Most  importantly,  prisoners 
were  assured  of  fair  procedures  before  disciplinary  action  against 
them  could  be  taken.  Finally,  a  major  area  of  complaint,  the  ade- 
quacy of  medical  treatment,  had  been  upheld. 

But,  as  in  many  areas  of  the  law,  there  is  often  a  gap  between 
judicial  pronouncements  and  actual  behavior.  Prisons,  by  their  very 
nature,  are  closed  institutions.  Inmates  are  invisible  to  society  and 
nearly 'totally  dependent  on  prison  staff.  Many  prisoners  are  hesitant 
to  bring  actions  that  could  antagonize  diose  who  have  the  power  to 
make  their  lives  more  or  less  tolerable  on  a  daily  basis.  As  a  practical 
matter,  two  means  were  employed  to  safeguard  these  newly  won 
rights  'First,  through  regular  access  to  attorneys  on  the  outside, 
prisoners'  complaints  could  continue  to  be  brought  to  the  attention 
of  the  judiciary.  But  judges  were  not  prepared  to  oversee  daily  activi- 
ties in  the  prisons,  and  discretion  remained  with  the  prison  staff. 
Consequently,  attention  turned  inward  to  a  second  avenue  for  pro- 
tecting prisoners'  rights,  prison  reform.  If  prison  personnel  would 
voluntarily  comply  with  recent  court  decisions,  then  further  judicial 
monitoring  would  not  be  necessary.  However,  during  the  late  1960s 
there  was  little  reason  to  believe  that  significant  internal  pressure  for 
prison  reform  existed  in  most  states.  Despite  special  funding  under 
the  Safe  Streets  Act,  and  the  development  of  standards  by  both  the 
American  Correctional  Association  and  the  American  Bar  Associa- 
tion  many  prisons  continued  to  operate  as  they  had  for  a  generation 
or  more.  In  many  cases,  state  legislatures  continued  to  underfund 
prisons,  prison  personnel  continued  to  be  low  paid  and  untrained 
severe  overcrowding  persisted,  and  prisons  remained  frightening  and 
violent  places. 

Perhaps  this  was  as  it  should  have  been.  A  legitimate  goal  of  incar- 
ceration is  punishment.  If  prisons  take  on  a  "hotel  atmosphere    (m 
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the  words  of  Alabama  Governor  George  Wallace),  potential  criminals 
might  not  be  deterred  by  fear  of  incarceration.  Most  people,  how- 
ever, seek  a  middle  ground.  Prisons  must  not  become  "country 
clubs"  but,  on  the  other  hand,  conditions  must  not  be  so  barbaric  as 
to  constitute  cruel  and  unusual  punishment.  However,  it  is  exactly 
this  latter  claim— that  the  totality  of  prison  conditions  actually  does 
constitute  "cruel  and  unusual  punishment"— which  most  recently  has 
been  put  forward  by  prisoners  and  their  lawyers. 

PRECEDENTS  SET:  Holt  and  Pugh 

The  first  major  "conditions"  case  to  reach  the  federal  courts  in- 
volved practices  at  the  Tucker  Reformatory  and  the  Cummins  Farm 
Unit  in  Arkansas.  Beginning  in  1965,  a  number  of  inmates  at  the  two 
prisons  brought  proceedings  under  42  U.S.  C.A.  1983  (the  old  1871 
civil  rights  statute)  complaining  of  specific  abuses.  Particularly,  they 
complained  of  physical  abuse  and  torture,  especially  the  "Tucker 
Telephone"— a  device  by  which  electrical  charges  were  transmitted  to 
prisoners  through  telephone  wires  attached  to  their  genitals.  In  three 
cases,  the  District  Court  declared  this  and  other  similar  practices 
unconstitutional.^  Then,  in  1969,  the  District  Court  consolidated 
three  additional  cases  and  ordered  general  improvements  at  Cum- 
mins.^ The  Arkansas  Department  of  Corrections  managed  to  make 
some  of  the  judicially -ordered  changes,  but,  claiming  lack  of  funds,  it 
failed  to  bring  about  all  of  the  changes  that  had  been  ordered.  In 
1970,  District  Court  Judge  J.  Smith  Henley  issued  a  permanent 
injunction  and  ordered  sweeping  relief  at  the  two  state  prisons,'* 

In  his  1970  opinion  in  Holt  v.  Sarver,  Judge  Henley  considered 
whether  confinement  in  either  of  the  two  Arkansas  prisons,  in  and  of 
itself,  constituted  a  cruel  and  unusual  punishment  within  the  mean- 
ing of  the  Eighth  and  Fourteenth  Amendments  of  the  United  States 
Constitution,  He  concluded: 

[T]he  concept  of  cruel  and  unusual  punishment  is  not  limited  to  instances 
in  which  a  particular  inmate  is  subjected  to  a  punishment  directed  at  him 
as  an  individual.  In  the  Court's  estimation  confinement  is  characterized  by 
conditions  and  practices  so  bad  as  to  be  shocking  to  the  conscience  of 
reasonably  civilized  people  even  though  a  particular  inmate  may  never 
personally  be  subject  to  any  disciplinary  action. 


2 
Talley  v,  Stephens,  247  F.  Supp,  683;  Jackson  v.  Bishop  268  F.  Supp.  804;  Courtney 

V.  Bishop,  409  F.  2nd  1185. 

^Holt  V,  Sarver,  300  F,  Supp.  825  (1969), 

''Holt  V.  Sarver,  309  F.  Supp.  362  (1970). 
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With  this  holding,  the  court  proceeded  first,  to  examine  the  condi- 
tions at  the  two  state  institutions  to  determine  whether  the 
conditions  and  practices  were  so  bad  as  to  be  "shocking  to  the  con- 
science" and,  second,  to  fashion  an  appropriate  remedy. 

In  looking  at  conditions  at  Tucker  and  Cummins,  Judge  Henley 
focused  on  several  factors:  (i)  the  use  of  trustees  as  guards, 
(ii)  general  conditions  in  the  living  facihties  of  the  inmates,  (m)  the 
use  of  isolation  cells,  (iv)  the  availability  of  a  rehabilitation  program, 
(v)  the  quahty  of  medical  and  dental  care,  and  (vi)  overall  sanitary 
conditions. 

There  is  no  need  to  reiterate  all  of  the  court's  findings  here.  It  is 
enough  to  say  that  the  court  found  serious  defects  in  all  aspects  of 
prison  life.  Based  on  these  findings  of  fact  (which  were  largely  un- 
contested) Judge  Henley  concluded: 

For  the  ordinary  convict  a  sentence  to  the  Arkansas  Penitentiary  today 

amounts  to  a  banishment  from  civilized  society  to  a  dark  and  evU  world 

completely   aUen   to   the   free   world,   a  world  that  is  administered  by 

criminals  under  unwritten  rules  and  customs  foreign  to  free  world  culture. 

Consequently,    Judge    Henley    concluded    "that    the    Fourteenth 

Amendment  prohibits  confinement  under  the  conditions  that  have 

been  described  and  that  the  Arkansas  Penitentiary  System  as  it  exists 

today,  is  unconstitutional." 

Judge  Henley  recognized  that  "the  task  of  the  Court  in  devising  a 
remedy  in  this  case  is  both  difficult  and  delicate."  He  admitted  that 
"subject  to  constitutional  limitations,  Arkansas  is  a  sovereign  state 
and  that  it  had  "the  right  to  make  and  enforce  aimmal  laws,  to 
imprison  persons  convicted  of  serious  crimes,  and  to  mamtain  order 
and  discipline  in  its  prisons."  And  he  pointed  out  that  the  court  had 
"no  intention  of  entering  a  decree  that  will  disrupt  the  Penitentiary 
or  leave  Respondant  and  his  subordinates  helpless  to  deal  with 
dangerous  and  unruly  convicts."  And  given  the  lack  of  financial 
resources,  he  recognized  that  "Respondant  cannot  make  bricks  from 
straw." 

He  did  however,  order  "Respondants"  to  make  a  "prompt  and 
reasonable  start  towards  eliminating  the  conditions  that  have  caused 
the  court  to  condemn  the  System  and  to  prosecute  their  efforts  with 
all  reasonable  diligence  to  completion  as  soon  as  possible.  After  this 
conciliatory  beginning,  he  went  on  to  add: 

The  handwriting  is  on  the  wall,  and  it  ought  not  to  require  a  Daniel  to  read 
it.  Unless  conditions  at  the  Penitentiary  farms  are  brought  up  to  a  level  ot 
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constitutional  tolerability,  the  farms  can  no  longer  be  used  for  the  confine- 
ment of  convicts. 

He  then  gave  Respondants  sixty  days  to  present  a  plan,  both  short 
and  long  range,  to  ameliorate  conditions  at  the  prisons. 

Arkansas  officials,  after  an  unsuccessful  appeal  to  the  Court  of 
Appeals,  made  the  "prompt  and  reasonable  start"  towards  amelior- 
ating prison  conditions.  Judge  Henley  was  impressed  by  state  efforts 
and  concluded  that  there  was  no  need  to  continue  his  court's  juris- 
diction over  the  matter.  However,  prisoners  within  the  system 
appealed  this  ruling  to  the  Court  of  Appeals  for  the  Eighth  Circuit. 
That  Court  found: 

[Cjonsiderable  progress  has  been  made  by  the  Board  of  Corrections  with 
the  minimal  resources  at  hand.  However,  we  confront  a  record  and  factual 
history  of  a  sub-human  environment  in  which  individuals  have  been  con- 
fined under  the  color  of  state  law.  The  effort  to  make  some  amelioration 
of  those  conditions  will  simply  not  suffice.  The  fact  that  an  individual  has 
violated  the  criminal  law,  is  generally  uneducated  and  in  poor  health,  is  no 
justification  for  inhuman  treatment  and  brutality.  Segregation  from  soci- 
ety' and  loss  of  one's  liberty  are  the  only  punishment  the  law  allows.^ 

The  Court  of  Appeals  ordered  that  the  District  Court  retain  juris- 
diction and  continue  to  oversee  the  process  of  change  at  the  two 
Arkansas  penitentiaries.  Furthermore,  the  Court  of  Appeals  went  on 
to  set  fairly  strict  guidelines  for  that  process  of  reform.  For  example, 
the  Court  ordered  that  "no  additional  prisoners  be  confined  at  the 
Cummins  Prison  Farm  if  their  confinment  will  result  in  continued 
overcrowding  .  .  ."  It  also  forbade  the  transfer  of  youthful  offenders 
from  Tucker  to  Cummins  "until  the  constitutional  infirmities  within 
the  latter  institution  are  removed."  In  addition,  the  Court  went  on  to 
order  the  phasing  out  of  the  trustee  system  within  four  months  as 
well  as  extensive  changes  in  many  other  areas  of  the  correctional 
system. 

While  the  Holt  Case  was  still  before  the  Court  of  Appeals  a  second 
"conditions"  case  was  working  its  way  through  the  federal  courts  in 
Alabama.  This  Alabama  case,  Pugh  v.  Locke,  406  F.  Supp.  318 
(1976), while  similar  to  the  Arkansas  litigation,  was  different  in  two 
important  respects.  First,  both  the  National  Prison  Project  of  the 
American  Civil  Liberties  Union  and  the  United  States  Attorney 
General  were  requested  by  the  Court  to  file  a?nicus  curiae  briefs.  The 
National  Prison  Project  of  the  ACLU  is  a  Washington-based  organiza- 

^Holt  V.  Sarver,  505  F  2d  194,  at  215  (1974). 
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tion  that  has  been  active  in  many  prisons'  rights  suits  and  had,  by  the 
time  of  the  Alabama  fihng,  developed  considerable  expertise  in  this 
area.  The  appearance  of  the  United  States  Attorney  General  as  an 
amicus  curiae  is  also  significant.  By  taking  on  such  a  role,  the  United 
States  is  afforded  the  opportunity  to  utilize  its  expertise  and  prestige 
on  behalf  of  prison  reform.' 

The  htigation  began  in  the  Spring  of  1974  based  upon  the  com- 
plaints of  two  inmates  of  the  G.K.  Fountain  Correctional  Center. 
One  inmate  charged  the  "failure  of  defendants  to  adequately  protect 
the  plaintiff  class  from  violence  on  the  part  of  other  inmates."  The 
other  inmate  alleged  "defendants  failure  to  provide  adequate  rehabil- 
itation opportunities  for  inmates,  maintain  conditions  in  these  insti- 
tutions which  make  rehabilitation  impossible,  ...  all  in  violation  of 
the  Eighth  and  Fourteenth  Amendment  rights." 

The  trial  of  these  consolidated  cases  was  conducted  before  Judge 
Frank  Johnson  during  the  Summer  of  1975.  The  trial  focused  on 
several  important  issues,  while  compihng  over  1,000  stipulated  facts 
and  other  evidence.  First,  there  was  the  issue  of  overcrowding.  The 
four  major  institutions  of  the  state  had  a  capacity  of  slightly  over 
2  300  inmates;  yet  at  the  time  of  the  trial  there  were  almost  6,000 
inmates  in  the  four  prisons.  This  overcrowding  aggravated  the  filthy 
and  delapidated  conditions  that  characterized  the  prisons.  A  United 
States  PubHc  Health  Officer  toured  the  facilities  and  concluded  that 
the  "facihties  were  wholly  unfit  for  human  habitation  according  to 
virtually  every  criterion  used  by  pubhc  health  inspectors."  Piece-by- 
piece  the  accumulated  evidence  led  Judge  Johnson  to  conclude  that 
"the  living  conditions  in  Alabama  prisons  constitute  cruel  and  un- 
usual punishment"  withm  the  meaning  of  the  Eighth  and  Fourteenth 
Amendments. 

In  fashioning  an  order  to  remedy  the  conditions  throughout  the 
Alabama  prisons,  Judge  Johnson  did  not  follow  Judge  Henley's  lead 
in  Arkansas.  He  did  not  merely  order  the  State  to  prepare  appro- 
priate remedial  plans.  Because  he  had  had  previous  experience  with 
Alabama  institutions  in  his  Court,  Judge  Johnson  had  reason  to 
doubt  the  efficacy  of  such  an  approach.  For  example,  m  1972  in  the 
case  of  Newman  v.  Alabama,  349  F.  Supp.  278  (1972),  Judge  John- 
son ordered  the  correctional  authorities  to  remedy  certain  defects  in 
medical  practices  in  the  prisons.  The  evidence  in  Pugh  demonstrated 
that  the  state  was  unable,  or  unwilling  to  comply.  And  m  Wyatt  v. 
Stickney,  324  F.  Supp.  781  (1971),  a  1971  case  involving  state 
mental  institutions.  Judge  Johnson  found  it  necessary  to  appoint  a 
special  master  to  oversee  the  implementation  of  his  order. 
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Thus,  instead  of  seeking  the  cooperation  of  the  State  correctional 
authorities,  Judge  Johnson  appointed  a  special  Human  Rights  Com- 
mission to  oversee  implementation  of  his  order.  The  order  itself, 
rather  than  being  confined  to  generalities,  listed  forty-four  specific 
standards  covering  virtually  every  aspect  of  prison  life.  It  is  this 
remedial  approach  of  judge-made  standards  and  judge-made  adminis- 
tration that  has  been  most  criticized,  instead  of  his  initial  finding  of 
"cruel  and  unusual  punishment."  In  fact,  during  the  trial  the  Com- 
missioner of  Corrections  had  virtually  admitted  all  of  the  deplorable 
conditions  in  the  prisons,  pleading  instead  for  time  and  money  to 
make  the  necessary  changes. 

Alabama  appealed  these  latter  elements  of  Judge  Johnson's  order 
to  the  Fifth  Circuit  Court  of  Appeals.^  That  Court  upheld  Judge 
Johnson  with  two  important  modifications.  First,  after  praising 
Judge  Johnson  as  a  "dedicated  judge,"  the  Court  ordered  the  dis- 
mantlement of  the  Human  Rights  Commission,  and  suggested 
instead  the  appointment  of  special  "monitors."  Second,  it  struck 
down  that  portion  of  Judge  Johnson's  order  that  would  have  re- 
quired individual  cells  for  all  prisoners,  holding  that  double  cells 
could  meet  constitutional  requirements  if  other  conditions  were 
remedied.  But,  except  for  these  two  matters,  the  Circuit  Court  up- 
held Judge  Johnson.  Alabama  has  since  announced  its  intention  to 
appeal  the  rulings  to  the  United  States  Supreme  Court. 

THE  PRECEDENT  APPLIED 

Following  these  precedent  setting  decisions  in  Arkansas  and  Ala- 
bama, a  number  of  "conditions"  cases  were  heard  from  other  states. 
Today,  at  least  nine  states— Alabama,  Arkansas,  Florida,  Louisiana, 
Mississippi,  Nevada,  New  Hampshire,  Rhode  Island  and  Wyoming- 
are  under  sweeping  federal  court  orders  to  improve  prison  condi- 
tions. In  addition,  conditions  in  individual  prisons  in  a  number  of 
states  also  have  been  declared  unconstitutional,  including  specific 
prisons  in  Arizona,  Minnesota,  Ohio,  Oklahoma,  the  District  of 
Columbia,  Puerto  Rico  and  the  Virgin  Islands.  Finally,  conditions  in 
over  100  local  jails  have  been  found  unconstitutional  by  several 
federal  judges. 

While  most  of  these  cases  have  been  decided  by  federal  courts,  on 
actions  usually  brought  under  Section  1983,  there  have  been  a  few 
decisions  of  a  similar  type  by  state  courts.  For  example,  conditions 

^Newman  v.  Alabama,  559,  F  2d,  283  (1977), 
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at  the  three  prison  facihties  in  the  city  of  Philadelphia  have  been 
declared  unconstitutional  by  a  Pennsylvania  Court  of  Common 
Pleas.''  In  fact,  in  this  case,  because  of  the  failure  of  local  authorities 
to  comply  with  the  Court's  original  order,  that  Court  has  threatened 
to  hold  city  officials  in  contempt  and  has  ordered  the  City  to  put 
$250,000  in  escrow  to  assure  compliance.  In  another  state,  Tennes- 
see, the  National  Prison  Project  has  filed  suit  in  state  court  seeking 
broad  relief  against  prison  practices  and  conditions. 

Few  would  dispute  the  contention  that  court  orders,  whether 
issued  by  state  or  federal  courts,  are  a  poor  way  to  bring  about  badly 
needed  prison  reform.  Judges  lack  expertise  in  penology,  they  cannot 
force  state  legislatures  to  appropriate  needed  funds,  and  they  cannot 
substitute  their  control,  on  a  daily  basis,  for  that  of  executive  agen- 
cies. 

However,  many  correctional  authorities,  while  regretting  the 
necessity  of  court  orders,  have  welcomed  their  impact.  For  example. 
New  York  City's  Commissioner  of  Corrections,  Benjamin  Malcome, 
in  an  interview  in  Corrections  Magazine,  indicated  that  he  had 
become  a  supporter  of  court-ordered  improvement.  After  a  suit  that 
resulted  in  the  closing  of  the  Men's  House  of  Detention,  "The 
Tombs,"  Malcome  was  quoted  as  saying: 

Federal  courts  may  be  the  last  resort  for  us.  If  there's  going  to  be  change,  I 
think  the  federal  courts  are  going  to  have  to  force  the  city  and  states  to 
spend  money  on  their  prisons.  I  guess  I  sound  like  I've  got  religion.  Well,  I 
have.  I  look  on  the  courts  as  a  friend.^ 

Kenneth  Schoen,  Commissioner  of  the  Minnesota  Department  of 
Corrections,  has  also  become  a  supporter  of  federal  court  decisions. 
After  pointing  out  that  his  Department,  widely  recognized  as  the 
most  progressive  in  the  nation,  has  been  subject  to  at  least  35 
prisoner  law  suits  since  1972,  he  went  on  to  state: 

The  net  result  of  this  activity  is  that  we  would  consider  rational  and 
improved  administrative  practices,  including  those  in  the  area  of  due 
process,  inmate  mail,  furloughs,  medical  care,  visiting  rights  and  elimina- 
tion of  administrative  segregation.  Minnesota  has  established  policies  far 
beyond  what  the  federal  courts  have  mandated  as  minimal  requirement. 

'jackson  v.  Hendrick,  Court  of  Common  Pleas,  Trial  Division;  February  Term,  1971; 
No.  2437. 

Corrections  Magazine  3,  no.  4  (December  1977):  5. 
^ "Civil  Rights  of  Institutionalized  Persons,"  Hearings  before  the  Subcommittee  on  the 
Constitution  of  the  Committee  of  the  Judiciary ,  (United  States  Senate,  First  Session,  1977), 
p.  409. 
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He  added  that  "the  result  [of  these  suits]   has  been  an  improvement 
in  the  prison  conditions  and  in  the  institutional  settings  for  juveniles. 

Robert  Sarver,  Corrections  Commissioner  in  Arkansas  during  the 
htigation  there,  has  gone  so  far  as  to  become  an  "expert  witness"  in 
institutional  conditions  cases  in  other  states. 

Not  all  corrections  personnel  are  so  enthusiastic  about  the  recent 
trend  in  court  decisions.  For  example,  W.J.  Estelle,  Jr.,  Director  of 
the  Texas  Department  of  Corrections,  maintains  that  court  decisions 
have  made  prison  personnel  fearful  and  have  weakened  discipline 
within  the  prisons.  He  adds  that  federal  courts  have  "gone  beyond 
interpreting  constitutional  issues  and  begun  to  write  the  law.'"'" 


"10 


But,  of  course,  even  Estelle  would  agree  that  court  decisions  have 
improved  prison  conditions.  In  Alabama,  for  example,  the  change  has 
been  considerable.  At  Kilby  Corrections  Facility,  the  prison  popula- 
tion is  down  from  800  to  300  inmates;  at  Draper,  originally  built  to 
hold  632  prisoners,  the  population  has  dropped  from  1,100  to  584. 
Dr.  George  Beto,  the  corrections  expert  hired  by  the  Human  Rights 
Commission,  thinks  that  Alabama  has  made-  "considerable 
progress."  ^^  Significant  improvements  have  been  made  in  all  areas, 
including  the  refurbishing  of  living  quarters,  the  hiring  of  more  quali- 
fied personnel,  and  improved  training  programs  for  prison  staff. 

But  progress  has  not  been  smooth  in  Alabama.  One  of  the  biggest 
problems  has  been  to  find  room  for  defendants  who  have  been  con- 
victed and  sentenced  to  prison  because  the  court  has  forbidden  add- 
ing to  the  prison  population  until  overcrowding  is  abated.  Local  jails 
do  not  have  maximum  security  facilities,  therefore,  escapes  have 
increased  dramatically.  Moreover,  conditions  in  local  jails  are  often 
worse  than  those  condemned  by  Judge  Johnson  in  the  original  litiga- 
tion. In  addition,  there  is  the  persistent  question  of  money.  Alabama 
has  estimated  that  it  will  require  an  expenditure  of  $200  million  to 
bring  prisons  into  conformity  with  the  court's  order  by  1980.  The 
National  Prison  Project  has  disputed  this  figure,  on  the  grounds  that 
Alabama  sentences  many  more  defendants  to  prison  than  other 
states,  and  that  if  its  sentencing  ratio  were  more  in  line  with  other 
states,  the  total  cost  for  prison  improvement  would  not  exceed  $30 
million. 


Corrections  Magazine  3,  no.  4  (December  1977):  5. 
^^Ibid.,  p.  13. 
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OTHER  INSTITUTIONS 

Court  orders  have  affected  not  only  prisons  but  other  kinds  of 
state  institutions  as  well.  There  have  been  successful  "conditions" 
suits  against  jails,  juvenile  detention  facilities,  and  institutions  for  the 
mentally  disabled  and  retarded.  While  suits  against  jails  and  detention 
facilities  have  usually  followed  the  pattern  of  the  prison  cases,  suits 
against  institutions  for  the  mentally  disabled  and  retarded  have  posed 
special  problems. 

The  two  best  known  suits  against  such  institutions  originated  in 
Alabama  and  New  York.  The  Alabama  case,  VJyatt  v.  Sttckney,  344 
F  Supp  373  (1972),  originally  came  before  Judge  Frank  Johnson  s 
District  Court  in  1971.  It  involved  consohdated  cases  from  the 
Partlow  State  School  and  Hospital  in  Tuscaloosa  and  the  Searcy 
Hospital  in  Mt.  Vernon.  Judge  Johnson  first  found  that  diere  was  a 
constitutional  right  to  treatment  for  those  confined  in  such  mstitu- 
tions.  Then,  turning  to  the  conditions  at  the  state  mstitutions  he 
found: 

Partlow  State  School  and  Hospital  is  a  warehousing  institution  which, 
because  of  its  atmosphere  of  psychological  and  physical  deprivation  is 
wholly  incapable  of  furnishing  habilitation  to  the  mentally  retarded  and  is 
conducive  only  to  the  deterioration  and  debilitation  of  the  residents. 

Remarkably,  the  State  of  Alabama  did  not  contest  this  finding. 
During  the  trial,  the  State  said: 

Assuming  that  such  a  federal  constitutional  obligation  Ito  provide  treat- 
ment! exists  defendants  will  not  contest  the  factual  accuracy  of  an  ulti- 
mate finding  .  .  .  that  defendants  have  not  met  the  constitutional  obliga- 
tion to  provide  adequate  care  .  .  . 

As  in  the  Alabama  prison  case,  the  remaining  task  for  Judge  John- 
son was  to  fashion  an  appropriate  remedy.  And,  as  in  the  prison  case 
he  set  out  a  lengthy  and  detailed  list  of  specific  minimal  criteria  that 
the  state  institutions  had  to  meet  to  satisfy  the  constitutional  stan- 
dard As  in  the  prison  case,  he  appointed  a  "human  rights  commit- 
tee" with  limited  powers  to  oversee  implementation  of  his  order. 

The  New  York  Case,  New  York  Association  for  Retarded  Children^ 
V  Rockefeller  356  F.  Supp.  752  (1973),  involved  the  'infamous 
Willowbmors^  Schooffor  the  Mentally  Retarded  which  along 
with  Wassaic  State  School  and  Letchworth  ViUage  serviced  patients 
from  the  Greater  New  York  City  area.  WiUowbrook  at  one  time  had 
been  the  largest  institution  for  the  mentally  retarded  in  the  world.  In 
1969   it  cornprised  43  buildings  with  a  resident  population  ot  6,2UU. 
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Conditions  at  Willowbrook  had  been  exposed  in  a  book  by  Geraldo 
Rivera,  a  well  known  New  York  television  journalist,  and  also  in  a 
number  of  newspaper  articles.  Despite  some  improvement  at  Willow- 
brook  as  a  result  of  this  pubhcity,  a  suit  was  filed  in  federal  court  in 
1973.  The  court  found  that  the  conditions  at  the  school  not  only 
made  rehabilitative  efforts  doubtful,  but  those  conditions  actually 
created  a  serious  threat  to  life!  To  deal  with  this  situation,  the  court 
ordered  a  list  of  specific  reforms. 

Similar  "right  to  treatment  conditions"  cases  have  been  heard  by  a 
number  of  federal  courts  in  other  states  with  the  same  results:  a  right 
to  treatment  was  found  to  exist,  and  where  conditions  were  of  such  a 
nature  as  to  preclude  treatment,  then  the  court  ordered  changes  in 
those  conditions.  ^ 

THE  FEDERAL  INTERVENTION  SYNDROME 

The  role  of  the  United  States  Government  in  the  prison  and  men- 
tal mstitution  cases  has  been  limited,  but  important.  In  the  Alabama 
prison  case  the  federal  government  was  granted  the  status  of  "inter- 
venor,"  which  enabled  it  to  draw  on  its  investigative  forces,  usually 
the  F.B.I.,  and  provide  expert  testimony,  usually  through  the  United 
States  Pubhc  Health  Services.  In  all  cases  in  which  the  United  States 
participated,  either  as  inteivenor  or  friend  of  the  court,  its  assistance 
has  been  recognized  and  appreciated  by  the  court.  The  federal  influ- 
ence has  been  felt  in  other  ways  as  well. 

In  fashioning  appropriate  remedies,  judges  are  forced  to  look  to 
some  set  of  standards  to  apply  to  the  situation.  Often  those 
standards-formulated  by  such  groups  as  die  American  Bar  Associa- 
tion the  American  Correctional  Association,  and  the  American 
Fubhc  Health  Association-have  been  underwritten  by  federal  grants 
Judges,  in  their  attempts  to  remedy  the  unconstitutional  conditions 
that  are  brought  before  them,  often  turn  to  standards  such  as  these 
tor  guidance.  Few  states  have  established  dieir  own  standards  for 
institutions,  and  most  professionals  working  within  state  correctional 
or  mental  institutions  frequently  rely  upon  the  national  standards. 

While  federal  court  decisions  continue  to  have  great  impact  on 
state  institutional  authorities,  there  is  a  clear  reluctance  on  the  pprt 
of  the  judges  to  tread  on  what  they  consider  to  be  state  prerogatives 
For  example,  Judge  Johnson  twice  refused  in  the  Wyatt  Case  to 
order  specific  changes  at  Alabama's  mental  institutions.  Instead  he 
directed  the  State  Department  of  Mental  Health  to  design  its  own 
plan  for  upgrading  the  system  to  meet  constitutional  standards   It 
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was  only  after  two  deadlines  had  passed  without  acceptable  progress 
that  Judge  Johnson  issued  his  own  plan  for  such  remedial  action.  In 
the  Arkansas  case,  District  Court  Judge  Henley  refused  to  order 
specific  changes,  but  relied  instead  upon  state  correctional  author- 
ities to  develop  their  own  plan.  After  modest  changes  he  v/as  quite 
willing  to  end  his  court's  jurisdiction  in  the  matter. 

Why  then  have  some  states,  by  their  own  failure  to  act,  forced 
strong  and  far-reaching  judicial  action  in  this  field?  According  to  one 
author  writing  in  the  Wisconsin  Law  Review,  many  states,  especially 
in  the  South,  operate  under  the  "Alabama  Federal  Intervention 
Syndrome":  that  is,  "the  tendency  of  many  state  officials  to  punt 
their  problems  with  their  constituencies  to  the  federal  courts."  '^ 

According  to  Judge  Frank  Johnson,  "We  in  the  judiciary  await  the 
day  when  the  Alabama  Federal  Intervention  Syndrome,  in  that  State 
and  elsewhere,  will  become  a  relic  of  the  past."  *^ 

If  the  federal  courts  have  become  involved  in  institutional  condi- 
tions cases  only  reluctantly,  the  federal  executive  branch-usually  the 
Civil  Rights  Division  of  the  Justice  Department-has  been  quite  eager 
to  join  the  fray.  The  Department  of  Justice  has  become  involved  m 
institutional  abuse  cases  m  diree  ways.  First,  it  has  filed  amicus 
curiae  briefs  in  many  of  the  cases.  This  allows  the  federal  government 
to  use  both  its  expertise  and  prestige  on  behalf  of  the  rights  of 
institutionalized  persons.  Second,  the  United  States  has  been  per- 
mitted to  intervene  directly  in  some  of  the  cases.  This  allows  the 
federal  government  to  play  a  more  active  role  in  litigation  and  to  use 
the  FBI  and  other  investigatory  forces  to  gather  evidence.  Fmally, 
the  Department  of  Justice,  through  the  Law  Enforcement  Assistance 
Administration,    has    sponsored    "Standards    and    Goals"   projects, 
including  some  that  have  developed  standards  for  correctional  facili- 
ties. Other  federal  agencies  have  sponsored  similar  standards  and 
goals  projects  for  other  kinds  of  institutions. 

In  addition,  the  Justice  Department  has  itself  attempted  to  bring 
suits  against  state  institutions  to  remedy  conditions.  In  two  recent 
cases,  United  States  v.  Solomon,  419  F.  Supp^  358  (1976),  and 
United  States  v.  Mattson  (appeal  pendmg,  No.  76-356»,  ytn  ^xx.), 
federal  district  courts  have  held  that  the  United  States  Attorney 

'^Mccormick,  "The  Expansion  of  Federal  Question  Jurisdiction  and  the  Prisoner  Com- 
plaint Caseload," 'l975  Wtscowsiw  Law  Review:    523,  536. 

'3..oi^^^,,i„„.  T-he  Constitution  and  the  Federal  District  Judge,"  Texas  Law  Review 
54  (June  1976):  903,  916. 


458 


Prisoner's  Rights,  State's  Rights  193 

General  lacks  the  inherent  power  to  bring  such  suits.  In  the  Solomon 
Case— which  involved  conditions  at  the  Rosewood  State  Hospital,  the 
major  state  facility  for  the  mentally  retarded  in  Maryland-the  Dis- 
trict Court  held: 

. .  .  the  executive  has  not  shown  to  exist  with  regard  to  the  protection  of 
the  rights  of  the  mentally  retarded  in  Maryland,  anything  approaching  a 
situation  of  national  emergency,  the  appropriate  response  to  which  can 
only  be  made  independently  by  the  executive  branch  of  the  federal 
government.  Thus,  this  Court  concludes  that  the  executive's  severe  burden 
to  justify  independent  action  in  the  face  of  Congressional  disapproval  has 
not  been  met  .  .  . 

Therefore,  Judge  Northrop,  continued: 

.  .  .  this  Court  has  reached  the  emphatic  conclusion  that  the  power  of  the 
executive  branch  of  government  does  not  extend  to  bringing  a  suit  such  as 
this  one  .  .  . 

After  reviewing  cases  involving  the  power  of  the  Attorney  General 
to  bring  suit  under  the  "interstate  commerce"  clause.  Judge  North- 
rop more  explicitly  linked  his  reasoning  to  federal  theory: 

Just  as  nonstatutory  executive  power  to  sue  based  on  the  broad  notion  of 
burdens  on  interstate  commerce  insinuates  the  federal  legal  bureaucracy 
into  practically  every  conceivable  affair  of  state  policy-making,  thereby 
destroying  federalism,  so  too  does  a  power  to  sue  based  on  notions  of 
deprivation  of  thirteenth  and  fourteenth  amendment  rights  .  .  . 

The  judge  did  add,  however,  that  if  Congress  wanted  the  Attorney 
General  to  have  the  power  to  bring  such  suits,  then  it  could  constitu- 
tionally delegate  such  power  to  the  Attorney  General. 

This  holding  in  the  Solomon  and  Mattson  cases  is  what  provoked 
the  introduction  of  "The  Institutions  Bill"  by  Senator  Bayh  and 
Representative  Kastenmeier. 

THE  INSTITUTIONS  BILL  RECONSIDERED 

Senator  Bayh's  bill,  introduced  on  April  26,  1977,  is  short  and  to 
the  point.  Briefly,  it  provides: 

Whenever  the  Attorney  General  has  reasonable  cause  to  believe  that  a 
State  or  its  agent  is  subjecting  persons  confined  in  an  institution  ...  to 
conditions  which  deprive  them  of  any  rights,  privileges  or  immunities 
secured  by  the  Constitution  or  laws  of  the  United  States,  and  that  such 
deprivation  is  pursuant  to  a  pattern  or  practice  of  resistance  to  the  full 
enjoyment  of  such  rights,  privileges,  or  immunities,  the  Attorney  General 
is  authorized  to  institute  a  civil  action  for  or  in  the  name  of  the  United 
States  against  such  party  or  parties  for  such  relief  as  he  deems  necessary 
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As  originally  introduced,  the  bill  specifically  provides  that  such 
actions  could  be  brought  "without  regard  to  whether  the  aggrieved 
party  or  parties  shall  have  exhausted  any  administrative  or  other 
remedies  provided  by  law."  However,  the  proposal  would  require  the 
Attorney  General  to  "notify"  appropriate  state  officials  prior  to  the 
institution  of  any  suit. 

Given  the  recent  success  of  private  litigants  in  this  field,  it  might 
seem  surprising  that  the  United  States  is  seeking  for  itself  the  right  to 
bring  such  suits.  But,  in  the  testimony  before  Senator  Bayh's  Sub- 
committee on  the  Constitution,  several  problems  of  reliance  on 
private  Htigation  were  cited.  First,  litigants,  especially  those  in  men- 
tal institutions,  are  often  fearful  about  pressing  their  claims,  as  atten- 
dants at  such  institutions  often  exercise  arbitrary  power  over  resi- 
dents. There  have  been  documented  cases  of  harassment  (and  worse) 
where  residents  had  complained  to  outside  authorities.  Prisoners, 
while  considerably  bolder  in  pursuing  their  claims,  have  also  been 
subjected  to  arbitrary  actions. 

Second,  it  has  been  estimated  that  there  are  only  about  fifty  law- 
yers throughout  the  United  States  who  are  expert  in  this  area.  The 
largest    and  most  active,  organization  in  this  field  is  the  National 
Prison  Project  of  the  American  Civil  Liberties  Union.  But  this  group 
has   a   staff   of  only   seven  lawyers.  Alvin  Bronstein,  head  of  the 
National  Prison  Project,  has  pointed  out  that  "conditions"  cases 
require  a  great  amount  of  time  and  resources.  The  Alabama  case  for 
example,  involved  over  1,000  stipulations  of  fact,  five  vo  umes  ot 
photographs,  39  documentary  exhibits,  15  depositions,  and  live  testi- 
mony  including  that  of  eight  experts  from  the  fields  of  psychology, 
corrections  and  public  health.  He  estimated  that  the  out-of-pocket 
cost  of  the  Alabama  litigation  excluding  staff  time  was  m  excess  ot 
$25  000  During  his  testimony  before  the  Bayh  Subcommittee,  Bron- 
steiii  concluded  that  "If  we  did  nothmg  else  it  would  take  us  50 
years  to  address  these  issues  nationally." 

Third  it  has  been  suggested  that  direct  United  States  Government 
participation  in  these  cases  would  encourage  informal  settlements. 
Representatives  from  various  prisoner  rights  groups  all  testified  as  to 
the  difficulty  of  obtaining  informal  state  cooperation  m  the  early 
stages  of  litigation.  While  almost  all  of  the  state  corrections  officials 
and  attorneys  general  admitted  that  deplorable  conditions  existed  in 
their  prisons,  none  offered  to  settle  matters  with  the  litigants  and 
their  attorneys  without  going  to  trial.  In  some  cases,  the  judge  s 
presence  has  encouraged  such  settlement,  but  the  records  of  the  cases 
demonstrates  that  state  officials,  while  admitting  the  conditions  m 
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the  State  institutions,  have  usually  taken  a  "hard  line"  and  fought  the 
charges  on  every  conceivable  procedural  ground. 

Finally,  it  has  been  suggested  that  United  States  Government  par- 
ticipation would  be  useful  in  fashioning  appropriate  remedies  in 
these  cases.  Drew  Days  III,  head  of  the  Civil  Rights  Division  of  the 
Department  of  Justice,  testified: 

I  think  the  Federal  Government  cannot  only  handle  these  suits  but  it  can 
bring  to  the  courts  adequate  information  about  what  standards  have  been 
established  elsewhere.  It  has  the  research  capacity  and  the  familiarity  with 
the  developments  in  this  area  of  the  law  in  order  to  really  assist  the  court. 

However,  there  is  another  side  to  the  coin.  While  institutional 
conditions  in  many  states  have  been  demonstrated  to  be  deplorable 
and  unconstitutional  (and  this  includes  not  only  southern  states  Hke 
Alabama  and  Arkansas,  but  "progressive"  northern  states  like  New 
York  and  Rhode  Island  as  well),  some  states  have  made  remarkable 
progress  in  this  area  on  their  own.  For  example,  despite  the  fact  that 
the  Minnesota  Department  of  Corrections  has  itself  been  the  subject 
of  many  prisoners'  rights  suits,  the  state  stands  in  the  forefront  for 
its  policies  towards  corrections. 

First,  Minnesota  incarcerates  fewer  people  than  most  states. 
Minnesota's  rate  of  incarceration  is  only  43  per  100,000  compared  to 
a  national  average  of  approximately  100  per  100,000.  (Crimes 
against  persons  in  Minnesota  are  lower  than  the  national  average; 
crimes  against  property  are  about  the  same  as  the  national  average.) 
This  low  incarceration  rate  contributes  to  the  fact  that  Minnesota 
prisons  do  not  suffer  from  the  same  overcrowding  that  characterizes 
prisons  in  many  other  states. 

Second,  Minnesota's  Department  of  Corrections  is  probably  the 
most  progressive  in  the  nation,  Alvin  Bronstein,  head  of  the  ACLU's 
National  Prison  Project,  is  a  consultant  to  the  Department  of  Correc- 
tions, and  with  Bronstein,  the  Department  is  currently  developing 
standards  for  prisons  and  jails  and  seeking  authority  to  implement 
those  standards.  Third,  Minnesota  has  developed  an  outstanding 
"ombudsman"  system  to  handle  prisoner  complaints.  While  several 
other  states  have  such  systems,  they  are  usually  part  of  the  state's 
corrections  machinery.  In  Minnesota,  the  Ombudsman  (himself  a  for- 
mer inmate)  is  attached  to  the  Governor's  Office,  completely  outside 
of  the  line  of  authority  of  the  corrections  department. 

Few  states  approach  Minnesota's  overall  commitment  to  improv- 
ing prison  conditions.  However,  several  states  have  experimented 
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with  a  variety  of  mechanisms  for  hearing  prisoners'  complaints.  New 
Jersey's  Public  Advocate,  for  example,  is  empowered  to  file  suits  in 
state  court  on  behalf  of  institutionalized  persons.  New  York,  after 
the  Attica  episode,  moved  to  strengthen  its  procedures  for  handling 
prisoner  grievances.  The  American  Bar  Association  has  developed 
standards  for  grievance  procedure  and  many  states  are  beginning  to 
look  at  their  own  situations. 

But  "conditions"  suits  go  far  beyond  individual  grievances.  While 
there  is  obvious  need  for  the  states  to  develop  fair  procedures  to  hear 
individual  prisoner  complaints,  such  procedures  cannot  deal  with 
overall  prison  conditions  found  unconstitutional  in  Alabama,  Arkan- 
sas and  Rhode  Island.  One  need  only  read  the  orders  of  Judge  Henley 
in  Arkansas,  or  Judge  Johnson  in  Alabama,  or  Judge  Pettine  in 
Rhode  Island  to  recognize  that  grievance  procedures  are  no  substi- 
tute for  prison  reform. 

Several  conclusions  are  beyond  any  doubt:  (i)  conditions  in  many 
state  penitentiaries  and  mental  institutions  are  inadequate  and,  in 
Judge  Henley's  words,  "shocking  to  the  conscience."  (ii)  On  a  case- 
by-case  basis,  conditions  are  often  so  barbaric  that  even  state  officials 
themselves  have  admitted  that  they  constitute  "cruel  and  unsuual 
punishment"  and  are  therefore  unconstitutional,  (iii)  The  states,  with 
few  exceptions,  have  been  unwilling  or  unable  to  remedy  insti- 
tutional conditions. 

The  point  of  debate  is  whether  vesting  litigating  authority  in  the 
United  States  Attorney  General  is  an  appropriate  way  of  deaUng  with 
the  problem. 

Critics  of  the  Bayh-Kastenmeier  proposal  point  to  certain  concep- 
tual and  administrative  difficulties.  First,  they  suggest  that  courts  are 
not  appropriate  institutions  to  develop  and  oversee  prison  reform. 
For  example.  Judge  Shirley  M.  Hofstedler-not  speaking  as  a  critic  of 
the  Bayh-Kastenmeier  proposal,  but  writing  in  the  broad  context  of 
the  institutional  conditions  cases  ^"^ -questions  "whether  the  litiga- 
tion model  is  a  desirable  means  of  attacking  many  of  our  social  ills," 
and  believes  that  "resort  to  litigation  to  effect  social  change  has 
developed,  not  because  it  is  the  -best  way  to  achieve  justice,  but 
because  it  has  been  the  only  way  perceived  to  exist."  Rather  than  the 
direct    recourse     to    litigation    that    is    embodied    in    the    Bayh- 

^'^Shirley  M.  Hufstedler,  "Remarks  for  the  Long-Winded,"  Remarks  delivered  at  the 
Institute  for  Judicial  Administration  Membership  Breakfast,  Chicago,  Illinois,  August  6, 
1977. 
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Kastenmeier  proposal,  Judge  Hofstedler  recommends  the  creation  of 
a  number  of  regional  commissions  with  investigatory  authority  over 
federal  and  state  institutions.  Commission  members,  who  would  be 
jointly  appointed  by  the  Congress  and  the  state  legislatures,  could 
inspect  federal  and  state  institutions  and  make  recommendations  for 
reform  to  the  appropriate  federal  or  state  executive  agency.  Further- 
more, the  chairpersons  of  these  regional  "Inmate  Institutions 
Commissions"  would  act  as  a  clearing  house  for  federal  grants  to 
such  institutions  and  could  encouarge  application  for  such  grants. 
Judge  Hofstedler's  proposal  would  not  prevent  an  individual  inmate 
from  pressing  his  claim  before  a  federal  district  court  under  section 
1983,  but  it  does  encourage  administrative,  rather  than  judicial 
recourse.  Finally,  her  proposal  is  based  on  employing  "techniques 
that  are  built  on  cooperative,  rather  than  adversary  models." 

Judge  Hofstedler's  proposal  has  at  least  two  virtues  that  are  not 
apparent  in  the  Bayh-Kastenmeier  bill.  First,  her  proposal  is  based  on 
a  model  of  federal-state  cooperation  rather  than  one  of  conflict.  The 
members  of  the  Inmate  Institutions  Commissions  would  be  jointly 
appointed  by  Congress  and  the  state  legislatures  and  would  use  both 
federal  and  state  resources  in  eliminating  institutional  abuses. 
Second,  her  proposal  would  discourage  resort  to  the  courts  and 
would  base  fact  finding,  the  development  of  remedies,  and  oversight 
in  the  joint  federal-state  commissions. 

A  second  difficulty  with  the  Bayh-Kastenmeier  proposal  is  politi- 
cal. Several  state  attorneys  general  testified  that  the  record  of  the 
Civil  Rights  Division  of  the  Justice  Department  in  institutional  abuse 
cases  has  been  considerably  less  than  exemplary.  According  to 
testimony  before  the  Bayh  Subcommittee,  Department  investigators 
have  often  been  arbitrary  and  sometimes  demanded  changes  in  insti- 
tutional policy  that  were  in  conflict  v/ith  the  regulations  of  other 
federal  executive  agencies,  such  as  HEW.  The  Bayh-Kastenmeier  legis- 
lative proposal  sets  few  guidehnes  for  Justice  Department  action  and 
requires  only  the  most  minimal  federal-state  consultation  before  legal 
action  is  initiated. 

Finally,  a  third  problem  with  the  Bayh-Kastenmeier  proposal  is 
conceptual.  State  prisons  and  other  institutions  in  which  individuals 
are  confined  represent  fundamental  state  interests.  However,  states 
are  now  limited  by  Eighth  Amendment  guarantees  in  the  operation 
of  those  institutions.  Inmate-initiated  suits  in  a  number  of  states  have 
amply  demonstrated  that  some  states  have  not  been  sensitive  to  this 
conflict  between  state  interest  and  individual  rights.  One  can  hardly 
quarrel  with  federal  court  decisions  in  Alabama,  Arkansas,  Rhode 
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Island,  and  several  other  states  that  fully  documented  the  charges  of 
abuse. 

But  while  one  might  support  judicial  interventions  in  this  area,  one 
need  not  have  the  same  enthusiasm  for  vesting  litigation  authority  in 
the  United  States  Department  of  Justice.  The  rights  of  incarcerated 
persons  is  an  evolving  concept  in  constitutional  law.  By  and  large, 
these  rights  will  be  shaped  through  Htigation  in  the  federal  courts  and 
through  the  interaction  of  federal  and  state  pohcy  makers.  By  ex- 
panding the  role  of  the  Justice  Department,  perhaps  one  tilts  the 
balance  too  heavily  in  favor  of  a  single  federal  executive  agency  and 
thus  weakens  diversity  and  experimentation. 

Recent  years  have  seen  the  expansion  of  the  concept  of  justice  and 
it  is  altogether  appropriate  that  this  concept  has  been  broadened  to 
include  institutionalized  persons.  However,  it  is  necessary  to  consider 
that  justice  has  a  broader  meaning  than  the  particular  category  of 
individuals  to  whom  it  is  applied.  It  also  has  to  do  with  the  funda- 
mental arrangements  under  which  a  society  organizes  itself.  Because 
of  this  latter  consideration,  Americans  organized  themselves  in  a 
federal  system.  The  Bayh-Kastenmeier  proposal  has  as  its  goal,  jus- 
tice for  institutionalized  persons.  In  pursuing  this  laudable  end,  it  is 
hoped  that  the  federal  aspects  of  justice  might  receive  consideration 
as  well. 
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Part  1.  Additional  Statements  x\nd  Correspondence 
Submitted  for  the  Record 

Statement  of  the  Mental  Health  Association  By  Hakby  Ebeling 
summaey  of  full  statement 

The  Mental  Health  Association  wholeheartedly  supports  S.  10.  Patients  in 
mental  institution.s  often  have  very  little  contact  with  the  outside  world,  some- 
times due  to  the  neglect  of  relatives  and  friends,  and  often  due  to  the  policies 
of  the  institution  in  which  they  reside.  This  has  frequently  resulted  in  the 
inability  of  private  citizens  to  discover  and  document  in  court  the  widespread 
abuses  of  patients'  rights  in  many  mental  institutions.  The  Mental  Health 
Association,  having  been  involved  in  a  number  of  cases  in  which  the  courts  have 
found  a  pattern  and  practice  of  patient  abuse,  has  seen  much  improvement  result- 
ing from  litigation,  but  realizes  the  limitations  of  suits  initiated  by  private 
parties.  We  anticipate  that  the  number  of  court  cases  filed  by  mental  patients 
will  actually  be  reduced  if  this  bill  is  enacted,  because  the  need  for  individual 
suits  will  l)e  reduced  as  states  respond  to  .Justice  Department  suits  alleging 
patterns  and  practices  of  abuse.  The  Association  also  anticipates  that  the  need 
for  greater  oversight  will  become  even  more  acute  in  the  future,  because  as  more 
patients  leave  state  institutions  for  treatment  facilities  in  community  settings, 
only  the  most  seriously  ill  will  generally  be  left  in  the  large  state  institutions. 

INFORMATION    ON    THE    MENTAL    HEALTH    ASSOCIATION 

The  Mental  Health  Association  is  the  national  citizens'  voluntary  organization 
Of  one  million  members  representing  the  consumers  of  mental  health  services, 
and  working  toward  improved  methods  and  services  in  research,  prevention, 
detection,  diagnosis,  and  treatment  of  mental  illness;  and  for  the  promotion  of 
mental  health.  We  have  long  been  involved  in  efforts  to  improve  conditions  in 
mental  institutions ;  in  fact,  an  organized  mental  health  movement  was  founded 
in  1908  by  Clifford  Beers,  who  had  personally  suffered  many  abuses  during  his 
long  confinement  in  several  mental  institutions. 

BIGHTS    OF    PATIENTS    IN    MENTAL    INSTITUTIONS 

In  supporting  S.  10  the  first  issue  I  would  like  to  address  concerns  the  rights 
that  institutionalized  patients  are  allowed  by  state  statutes  or  regulations.  Per- 
haps fifteen  to  twenty  states,  for  example,  have  visitation  rights  clearly  spelled 
out,  while  the  rest  have  only  vague  statutes  or  regulations  which  allow  the 
directors  of  institutions  the  discretion  to  choose  when  and  how  many — if  any^ — 
visitors  a  patient  may  see.  Whenever  patients"  rights  of  any  kind  are  not  clearly 
elucidated  by  statute  or  regulation,  each  patient  must  negotiate  for  his  rights 
each  time  he  wishes  to  assert  them,  and  this  often  results  in  a  denial  of  constitu- 
tional rights  to  patients. 

The  adoption  of  state  regulations  does  by  no  means  guarantee  that  patient 
abuses  will  stop,  or  that  the  standard  of  care  in  an  institution  will  meet  minimum 
standards  of  decency.  The  amount  of  actual  treatment  patients  receive  at  most 
state  institutions  in  minimal,  resulting  in  purely  custodial  care  for  the  majority 
of  patients  in  state  mental  institutions.^  The  nutrition  provided  patients  is  fre- 


1  Bruce  Ennis,   "The  Implications  of  O'Conner  vs.  Donaldson,"  unpublished  paper  pre 
sented  to  the  197.5  ADAMHA  annual  conference,  p.  9. 
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quently  inadequate,  and  the  living  conditions  unsanitary  and  unsafe.  These  con- 
ditions have  been  highlighted  by  court  cases  in  several  states,  the  most  well- 
knovi'n  of  which  is  Wyatt  v.  Stickney,  dealing  with  institutions  for  the  mentally 
ill  and  mentally  retarded  in  Alabama.  The  Mental  Health  Association  filed  as 
amicus  curiae  in  that  case. 

THE   EFFECT   OF   LITIGATION 

Not  all  mental  institutions  are  operated  in  such  a  way  that  deprives  patients 
of  their  Constitutional  rights.  Of  course,  these  institutions  and  the  states  which 
operate  them  would  not  have  to  fear  the  initiation  of  a  suit  by  the  .Justice  De- 
partment. However,  it  is  our  view,  resulting  primarily  from  our  involvement 
as  amicus  curiae  in  a  number  of  cases,  that  litigation  is  a  very  effective  way  of 
prompting  those  states  with  inadequate  standards  and  commitment  procedures 
to  upgrade  their  standards  and  procedures.  This  was  accomplished  in  Alabama 
by  issuing  new  regulations  and  spending  more  money  on  the  institutions.  In 
Pennsylvania,  the  Association  filed  amicus  in  the  case  of  Bartley  v.  Krcmens,  in 
which  the  District  Court  found  then-existing  state  commitment  procedures  un- 
constitutional, as  they  deprived  minors  of  due  process."  Although  the  state  of 
Pennsylvania  appealed  this  decision,  it  also  changed  its  statutes  in  a  way  which 
conformed  to  the  District  Court's  judgment.  And  finally,  the  Supreme  Court's 
decision  in  the  O'Connor  v.  Donaldson  case — in  which  the  Mental  Health  Associ- 
ation find  amicus — has  bad  and  will  continue  to  have  a  profound  effect  on  the 
ability  of  mental  institutions  to  keep  patients  against  their  will.  The  Court  held 
unammously  that  a  "finding  of  'mental  illness'  alone  cannot  justify  a  State's 
locking  a  person  up  against  his  will  and  keeping  him  indefinitely  in  simple  cus- 
todial confinement."  ^  The  Mental  Health  Association,  then  recognizes  the  great 
potential  for  progress  through  litigation.  However,  we  are  also  well  aware  of 
the  severe  constraints,  'due  to  a  lack  of  legal  resources,  placed  on  the  initiation  of 
suits  by  private  parties. 

Without  the  authority  to  initiate  suits  that  this  bill  would  grant  the  Justice 
Department,  many  institutions  across  the  nation  will  be  allowed  to  continue 
practices  which  deny  the  Constitutional  rights  of  their  patients.  I  need  not 
discuss  the  negative  impact  of  the  Solomon^  and  Mattson  decisions,  as  those 
cases  provided  the  impetus  for  the  introduction  of  this  bill.  Let  me  add,  however, 
that  the  need  for  Justice  Department  initiation  of  suits  is  growing  as  the  num- 
ber of  qualified  attorneys  willing  or  able  to  take  such  cases  grows  smaller.  Few 
public  or  private  attorneys  have  the  time  and  resources  to  pursue  extensive 
litigation  on  behalf  of  patients'  groups.  Community  legal  services  associations 
have  seen  their  funds  shrink  significantly,  and  they  have  discontinued  the  few 
legal  services  they  had  formerly  provided  to  institutionalized  persons.  In  sum, 
it  is  the  belief  of  the  Association  that  without  additional  legal  and  investigative 
resources  used  in  behalf  of  institutionalized  persons,  many  institutions  across 
the  country  which  deprive  their  patients  of  Constitutional  rights  will  be  allowed 
to  continue  their  practices  without  any  legal  sanctions. 

SAFEGUARDS    TO    PROTECTION    OF   STATE'S    INTEREST 

It  is  important  to  note  that  prior  to  instituting  any  litigation  the  Attorney 
General  is  required  by  the  proposed  Legislation  to  take  certain  steps  to  accom- 
plish the  protection  sought,  by  informal  means  and  to  give  certain  notices. 

Section  2  requires  30  days  notice  to  Governor,  Attorney  General,  and  the  Direc- 
tor of  the  Institution  concerning  the  conditions,  the  facts,  the  remedies  giving 
rise  to  the  proposed  complaint.  The  notice  must  also  allege  the  efforts  made  to  con- 
sult with  such  officials  regarding  assistance  available  from  the  United  States, 
the  pattern  or  practice  of  resistance,  efforts  to  remedy  by  informal  method,  the 
reasonable  time  afl:orded  to  correct  the  conditions,  and  the  action  contemplated 
by  a  general  public  interest. 

The  testimony  of  the  Attorney  General's  Civil  Rights  Section  on  S.  1393  in  the 
95th  Congress,  ^  the  standards  by  which  all  Civil  Rights  actions  are  measured 
is  similar  and  there  is  ample  evidence  by  looking  at  the  history  of  such  litigation 
that  the  authority  has  not  been  abused. 

^Bartley  v.  Kremens,  402  F.  Supp.  1039  (E.  D.  Pa.  1975). 

3  O'Connor  V.  i>o«a7dson,  45  L.  Ed.  2d  at  406-407.  .^   ^  *  u       io    iqtt 

*  U.S.  V.  Solomoti,  419  Fed.  Supp.  358  1976  #76-2184  4th  Circunt,  October  12,  1977. 
•'■  Letter  from  Drew  S    Days.  III.   Assistant  Attorney  General,  to  Subcommittee  on  Con- 
stitution, dated  July  28,  1977.  Report  95-1056,  Appendix  A.  page  32-4. 
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THE    EFFECT    OF    S.  10    ON    THE    COXTETS 

No  one  can  really  predict  how  many  suits  the  Attorney  General  would  initiate 
if  this  bill  were  passed.  However,  we  feel  that  the  bill  has  adequate  safeguards 
against  "fishing  expeditions"  by  the  Department.  The  Attorney  General  must 
feel  that  the  alleged  abuses  are  widespread  and  serious  enough  to  warrant  a 
suit  initiated  in  the  public  interest.  We  believe  that  the  legislation  would  deal 
only  with  the  most  aggrievous  situations,  where  the  treatment  provided  by  the 
facility  is  clearly  deficient. 

We  also  support  the  contention  that  the  number  of  indivdual  lawsuits  will  be 
reduced  if  this  bill  is  enacted.  Experience  has  already  shown,  in  the  Estelle 
case  involving  prisons  in  Texas,  that  individual  suits  can  be  consolidated  if  the 
Justice  Department  intervenes.  If  the  Department  could  initiate  suits,  individual 
cases  which  might  arise  from  an  institution  could  be  averted  in  many  instances.  In 
addition,  as  more  states  adopt  new  regulations  and  standards  in  response  to  Jus- 
tice Department  pressure  and  court  rulings,  the  need  for  litigation  in  those 
state  will  be  reduced.  The  notification  of  state  mental  health  officials  before  suits 
are  filed  might  frequently  stimulate  the  institutions  in  question  to  upgrade  their 
standards  and  procedures  in  order  to  avoid  a  legal  battle  with  the  Justice 
Department. 

THE    SHIFT     TO     COMMUNITY     CARE 

I  would  like  to  make  one  final  point  bearing  on  this  bill.  Over  the  past  two 
decades,  there  has  been  a  dramatic  shift  in  the  patient  population,  from  large  state 
mental  institutions  to  small,  community-based  treatment  facilities,  a  shift  of 
which  the  Mental  Health  Association  has  worked  diligently.  Largely  because  of 
Community  Mental  Health  Centers  and  other  community  facilities,  the  number 
of  patients  in  state  mental  hospitals  has  dropped  from  559,000  in  1955  to  fewer 
than  250,000  today,  a  decrease  of  more  than  50%.  This  trend  raises  two  issues. 
First,  as  the  patient  population  in  state  institutions  declines,  those  patients  re- 
maining will  tend  to  be  only  the  most  severely  ill  in  the  society.  These  are  pre- 
cisely the  patients  for  whom  greater  oversight  is  a  necessity,  as  they  are  least 
able  to  fend  for  themselves.  Hecond,  it  is  important  that  community  facilities 
not  be  exempt  from  Justice  Department  investigation  and  action  if  the  need  arises, 
because  those  facilities  are  where  an  increasing  proposition  of  the  patients  will 
be.  Therefore,  we  endorse  the  language  in  S.  10  which  defines  an  institution  as 
"any  treatment  facility  for  mentally  ill,  disabled,  or  retarded  persons." 

XIV.  Appendices — Appendix  A 

U.S.  Department  of  Justice, 
Washington,  D.C.,  July  28,  1977. 
Hon.  Birch  Bayh, 

Chairman,  Subcommittee  on  the  Constitution,  Committee  on  the  Judiciary,  U.S. 
Senate,  Washington,  D.C. 
Dear  Chairman  Bayh  :  During  my  testimony  before  the  subcommittee  on  June 
17,  1977,  concerning  S.  1393,  I  was  asked  what  guidelines  might  be  followed  by 
the  Attorney  General  in  our  litigation  program  concerning  the  constitutional 
rights  of  institutionalized  persons  in  determining  whether  to  institute  a  suit  and, 
if  so,  what  relief  might  be  obtained. 

1.  Standards  for  filing  suits 

As  I  stated  in  my  testimony,  the  participation  by  the  United  States  in  suits  such 
as  contemplated  by  S.  1393  has  been  largely  at  the  invitation  of  courts  to  appear 
as  amicus  curiae  or  through  intervention  in  pending  litigation  instituted  by  pri- 
vate individuals.  However,  the  Department  has  initiated  a  small  number  of  suits 
where  no  private  action  is  pending,  based  upon  the  theory  that  the  Attorney  Gen- 
eral has  inherent  authority  to  bring  suit  to  protect  the  interests  of  the  United 
States,  a  theory  which  has  long  been  accepted  by  the  courts  in  other  contexts. 
We  have  determined  that  the  interests  of  the  United  States  required  the  initiation 
of  a  suit  where  the  following  factors  are  present : 

1.  A  significant  number  of  individuals  are  being  subjected  to  deprivations  of 
rights  secured  to  them  by  the  Federal  constitution  or  Federal  statutes; 

2.  Such  deprivations  are  pursuant  to  broadly  applicable  policies,  procedures  of 
practices ; 
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3.  Such  deprivations  are  of  an  extremely  serious  nature,  so  as  to  include,  but 
not  be  limited  to,  at  least  one  of  the  following : 

(a)  Individuals  are  confined  under  conditions  which  amount  to  "cruel  and 
unusual  punishment,"  within  the  meaning  of  the  8th  amendment. 

(&)  Individuals  are  subjected  to  confinement  or  to  other  severe  restrictions 
of  liberty  without  lawful  justification,  e.g.,  failure  to  provide  treatment  to 
persons  committed  for  the  purpose  of  being  treated. 

(c)  Individuals  are  denied  basic  freedoms,  e.g.,  freedom  of  speech,  freedom 
of  religion,  freedom  to  petition  the  government  (including  reasonable  access 
to  the  courts)  ;  and 

4.  There  is  no  realistic  prospect  of  an  effective,  timely  remedy  without  the 
involvement  of  the  United  States. 

We  would  expect  to  follow  similar  guidelines  if  a  bill  such  as  S.  1393  becomes 
law.  I  do  not  believe  that  it  is  necessary  to  incorporate  such  guidelines  in  the 
legislation  itself.  As  I  stated  in  my  testimony,  the  Attorney  General  has  had  "pat- 
tern or  practice"  authority  for  some  time  in  other  areas  of  civil  rights  enforce- 
ment, and  the  Department  of  Justice  has  therefore  had  existence  experience  in 
operating  under  that  standard.  I  believe  that  guidelines  which  I  have  outlined 
would  meet  the  "pattern  or  practice"  standard.  The  subcommittee  could,  however, 
include  in  its  report  on  the  bill  language  indicating  its  understanding  of  this  term. 

2.  Relief 

During  my  testimony,  concern  was  expressed  about  the  scope  of  the  language 
of  section  I'of  S.  1393  which  authorizes  the  Attorney  General  to  institute  a  civil 
action  for  such  relief  as  he  deems  necessary  to  insure  the  full  enjoyment  of  any 
rights  privileges,  or  immunities  secured  by  the  Constitution  or  laws  of  the  United 
States  by  persons  confined  in  an  institution.  This  language  is  quite  similar  to 
that  of  many  other  civil  rights  statutes  which  authorize  civil  actions  by  the 
Attorney  General,  e.g.,  42  U.S.C.  2000a-5  (discrimination  in  public  accommoda- 
tions) ;  42  U.S.C.  206ob  (discrimination  in  public  facilities)  ;  42  U.S.C.  2000c-6 
(desegregation  of  public  education)  ;  42  U.S.C.  2000e-6  (discrimination  in  em- 
ployment) ;  and  42  U.S.C.  3613  (fair  housing).  This  language  would,  therefore, 
have  established  meaning  and  its  use  would  serve  to  insure  that,  in  an  appro- 
priate case,  the  Attorney  General  would  not  be  limited  in  his  authority  to  .seek 
full  relief  for  any  violation  which  is  within  the  terms  of  the  statute. 

It  is,  of  course,  the  court  in  which  .suit  is  brought  which  would  determine  the 
extent  of  relief  which  would  be  granted  to  remedy  a  violation  of  constitutional 
or  statutory  rights.  Thus,  although  the  language  of  S.  1393  gives  authority  to 
the  Attorney  General  to  seek  such  relief  as  he  deems  necessary,  the  courts,  under 
general  equitable  principles,  would  be  required  to  fit  the  remedy  to  the  violation 
which  is  proved.  For  example,  in  recent  decisions  involving  conditions  in  prisons, 
courts  have  ordered  relief  which  corrected  unconstitutional  lack  of  medical 
care,  required  internal  due  process  for  imposition  of  disciplinary  measures  and 
placed  population  ceilings  on  institutions  which  were  so  overcrowded  as  to 
amount  to  cruel  and  unusual  punishment.  Where  conditions  exist  which  violate 
the  constitution,  an  injunctive  order  must  be  entered  which  would  cau.se  the 
conditions  to  be  brought  within  constitutional  limits. 

The  constitutional  standards  as  interpreted  by  the  courts  are.  of  cour.se,  the 
measure  of  violations  of  constitutional  rights.  Frequently,  however,  the  trial 
courts  have  been  guided  in  determining  what  constitutes  unconstitutional  con- 
ditions by  evidence  of  acceptable  norms  for  institutions  published  in  the  form  of 
"Standards."  The  expert  witnesses  who  have  testified  in  our  litigation  concern- 
ing correctional  facilities  have  referred  primarily  to  the  following  published 
standards  as  measures  of  the  minimum  conditions  which  should  exist  in  those 
institutions:  the  American  Public  Health  Association's  Standards  for  Health 
Services  in  Correctional  Institutions  (1976),  the  American  Medical  Association's 
Standards  for  the  Accrediation  of  Medical  Care  and  Health  Services  in  Prisons 
and  Jails  (1977),  and  the  American  Correctional  Association's  Manual  of  Cor- 
rectional Standards  (1973). 

In  the  area  of  non-correctional  institutions,  the  Department  of  Health,  Educa- 
tion, and  Welfare,  which  grants  substantial  financial  assistance  to  such  institu- 
tions, has  prescribed,  pursuant  to  the  authority  conferred  in  42  U.S.C.  1302. 
'Standards  for  Intermediate  Care  Facilities,"  4.5  C.F.R.  249.13  Those  "standards" 
are  a  useful  and  frequently  applicable  measure  of  minimal  requirements  for 
facilities  in  which  mentally  retarded,  mentally  ill,  and  aged  persons  are  con- 
fined. 
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Thank  you  for  the  opportunity  of  appearing  before  your  subcommittee.  If  I 
can  be  of  further  assistance,  please  feel  free  to  contact  me. 
Sincerely, 

Drew  S.  Days  III 
Assistant  Attorney  General. 

Civil  Rights  Division. 

Statement  of  the  Gerus   Society 

As  Director  of  the  Washington,  D.C.  Chapter  of  The  Gerus  Society,  I  ap- 
preciate the  opi>ortunity  to  make  this  submission  to  the  hearing  record  on  Senate 
Bill  10,  "The  Civil  Rights  of  Institutionalized  Persons". 

The  Gerus  Society  is  a  national  citizen  advocacy  organization  for  the  elderly 
sponsored  by  the  Association  of  Scientologists  for  Reform  which  sponsors,  na- 
tionwide, several  human  rights  and  social  reform  programs.  Chapters  of  the 
Society  exist  in  a  number  of  major  cities  around  the  Country.  There  are  approxi- 
mately 40  active  members  of  the  Society  in  the  Washington,  D.C.  area. 

The  Washington  Chapter  has  been  quite  active  in  the  media  since  late  1976, 
first  in  exposing  abuses  at  the  city's  nursing  home,  D.C.  Village  and,  in  1977,  in 
aiding  in  the  revision  of  the  District's  nur.sing  home  regulations  and,  in  so  doing, 
keeping  two  small  homes  open  that  were  threatened  with  closure.  Since  mid- 
1978,  the  Society  has  been  engaged  in  efforts  to  see  that  the  hundreds  of  elderly 
persons  wrongly  placed  into  St.  Elizabeth's  Ho.spital  over  the  years  are  placed 
out  of  the  institution  and  into  proper  homes  in  the  community.  The  Society  is 
also  currently  engaged  in  an  extensive  research  project,  begun  in  February,  1978, 
on  the  effects  of  medication  upon  the  elderly,  especially  psychotropic,  "mind- 
altering"  forms  of  medication,  to  be  published  in  June. 

The  primary  aim  of  the  Gerus  Society  is  to  see  that  abuse  of  elderly  i)ersons 
in  the  U.S.  is  halted,  especially  the  abuses  of  psychiatry  such  as  over-drugging 
so  prevalent  in  our  society  today.  We  feel  that  physical  and  mental  abuse  of 
the  elderly,  especially  psychiatric  abuse,  present  the  most  imminent  and  most 
dangerous  threat  to  the  elderly  in  the  Country. 

It  is  a  great  understatement  to  say  that  this  is  abuse  of  the  most  insensitive 
kind.  A  great  percentage  of  these  individuals  have  been  respectable  citizens  all 
of  their  lives  and  have  contributed  to  our  economy  and  culture  as  we  know  it 
today.  To  abuse  these  persons  in  the  slightest,  let  alone  to  abuse  them  in  such  a 
flagrant  manner,  is  unfathomable.  Be.sides  causing  irreparable  physical  damage, 
much  of  the  abuse  extant  in  institutions  today  in  the  U.S.  robs  the  elderly,  per- 
manently, of  vital  mental  capabilities  including  thought  agility  and  the  treasured 
ability  to  remember  past  pleasant  experiences.  Along  with  these  abuses  is  simply 
the  indignity  of  knowing  that  one  is  deteriorating  and  that  one  is  helpless  to 
do  anything  about  it. 

If  great  campaigns  were  being  carried  out  throughout  the  United  States  decry- 
ing such  physical  and  mental  abuse  especially  among  the  state  institutions  or 
on  behalf  of  Medicaid  and  other  elderly  persons  placed  in  private  institutions 
as  a  result  of  the  action  of  the  States,  then  there  would  be  no  need  for  "The 
Civil  Rights  of  Institutionalized  Persons".  However,  we  do  not  see  this  occurring 
and,  on  the  contrary,  it  is  apparent  to  our  chapters  around  the  Country  that 
they  have  only  touched  the  surface  in  documenting  physical  and  mental  abuses 
among  these  people.  It  is  obvious  that  the  States  have  not  kept  their  commit- 
ments and  are  not  "taking  care  of  their  own". 

S.  10,  "The  Civil  Rights  of  Institutionalized  Per.sons",  would  provide  for  a 
modest  but  realistic  solution  to  some  of  the  most  extreme  abuses  in  State  insti- 
tions  in  the  Country  and  among  those  placed  in  private  facilities  due  to  State 
action.  If  such  institutions  are  objecting  to  such  inspection,  then  it  is  obvious 
that  these  institutions  do  not  have  "clean  hands"  and  inspection  is  definitely 
warranted. 

The  Gerus  Society  strongly  supports   Senate  Bill  10,  "The  Civil  Rights  of 
Institutionalized  Persons"  and  looks  forward  to  its  passage  and  implementation. 
Respectfully  submitted, 

Linda  M.  Purdue, 
Director,  D.C.  Chapter. 
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Statement  of  the  National  Center  on  Institutions  and  Alternatives 

BY  Jerome  G.  Miller,  President 

testimony   regarding    senate   bill    lO(S-lO) 

We  appreciate  the  opportunity  to  submit  testimony  regarding  S-10.  We  see 
a  need  for  a  strong  bill  which  would  allow  the  Justice  Department  to  investi- 
gate institutional  abuse  in  state  institutions  or  in  private  institutions  which 
receive  state  or  federal  funds.  Our  organization  has  had  occasion  to  be  involved 
in  class  action  and  personal  damage  suits  at  federal,  state  and  county  levels 
in  a  large  number  of  states.  I  have  personally  testified  m  suits  brought  for  insti- 
tutional abuse  in  federal  court  in  Texas,  Wisconsin,  Puerto  Rico,  Cahforir.a, 
and  Maryland.  In  addition  I  have  testified  in  state  or  county  courts  with  refei 
ence  to  institutional  abuse  and  misuse  in  Tennessee,  West  \irgmia.  New  \ork. 
Massachusetts,  and  Illinois.  We  will  be  shortly  testifying  in  similar  actions  in 
Oregon,  Oklahoma,  Michigan,  and  Maryland.  ,  .  ,     ,      ^     ^-       i-.         f 

There  is  no  question  that  in  those  limited  cases  in  which  the  Justice  Depart- 
ment was  involved  as  an  amicus— such  as  the  Texas  "Morales  vs.  Turman  ca.se 
and  in  the  current  case  in  Puerto  Rico  against  the  training  schools  for  youth, 
that  substantially  greater  progress  was  made  toward  remedying  conditions  i^; 
the  institutions.  The  prestige  and  the  resources  brought  to  bear  by  the  Justi:e 
Depart  are  of  inestimable  value  in  getting  certain  state  bureaucracies  to  move 
toward  the  betterment  of  conditions.  ..    ^  .t,    r, 

Having  served  as  a  Cabinet  Officer  or  on  the  personal  staff  of  the  Governors  m 
three  maior  states— Massachusetts,  Illinois,  and  Pennsylvania— I  do  not  for  n 
moment  question  the  need  for  a  bill  such  as  S-10.  Although  theoretically  in  many 
states  the  Attornev  General's  Office  at  the  state  level  is  supposed  to  bring  sucn 
actions  in  fact  it  seldom  even  happens.  The  arrangements  which  undergird  the 
political  structures  in  many  states  do  not  allow  for  adversary  relationships  which 
might  develop  out  of  a  suit  brought  for  clientele  against  a  state  agency.  In  some 
states  the  Attorney  General's  Office  is  seen  as  an  extension  of  the  executive— 
wherein  the  Attornev  General  is  Attorney  for  the  executive.  In  such  a  situation, 
any  suits  brought  against  executive  agencies  such  as  Department  of  Mental 
Health,  Departments  of  Corrections,  Retardation.  Children  Services,  etc.  are  seen 
as  reflections  (albeit  political)  upon  the  admission  in  power.  Very  often  attempts 
are  made  to  minimize  difficulties  within  the  institutional  settings  and  the  role  ot 
the  Attorney  General  often  becomes  more  of  a  political  one  than  the  ideal  role  ot 
Attornev  for  the  people  of  whatever  state. 

Indeed  in  some  states  the  structure  of  Government  does  not  allow  tor  the  At- 
tornev General  to  be  in  an  impartial  objective  position.  For  example,  m  Penn- 
sylvania the  Bureau  of  Corrections— responsible  for  all  state  adult  correctional 
institutions— resides  in  the  Attorney  General's  Office.  The  head  of  the  Bureau  is 
appointed  bv  the  Governor  with  the  agreement  of  the  Attorney  General.  The  At- 
torney General  in  fact  supervises  the  head  of  the  Bureau  of  Corrections.  The  bill 
itself"  is  a  part  of  the  "Justice  Department"  for  which  the  Attorney  General  has 
line  control.  An  analogous  situation  exist  at  the  federal  level  vis  a  vis  the  federal 
Attornev  General  and  the  Bureau  of  Prisons.  Paradoxically,  the  federal  Justice 
Department  is  perhaps  in  a  less  advantageous  position  with  reference  to  the 
investigation  of  federal  agencies  such  as  the  Federal  Prison  Bureau  which  m  turn 
resides  in  that  agency.  ,.!,•„ 

I  have  recentlv  seen  situations  in  which  the  State  Attorney  General  in  his 
defense  of  executive  departments  has  at  first  vehemently  denied,  then  grudgingly 
acceeded  to  current  and  on-going  misuse,  brutality,  and  mal-treatment  of  incar- 
cerated children.  One  finds  the  difficult  situations— such  as  the  current  situation 
in  Tennessee— where  the  state  Attorney  General's  Office  in  its  wish  to  avoid  dam- 
age law  suits  must  vacillate  with  reference  to  allegations  made  by  youngsters 
regarding  their  treatment  in  state  institutions.  As  a  result  rather  than  investigat- 
ing the  system  thoroughly,  they  have  been  prone  to  rationalize  and  apologize  for 
the  administration,  viewing  the  youns-sters  themselves  very  often  as  adversaries. 
Such  a  context  makes  it  impossible  for  those  powerless  institutionalized  persons 
to  be  given  adequate  redress  by  their  supposed  representative  at  the  state  level 
(the  State  Attornev  General).  I  have  seen  this  situation  duphcated  in  Maryland, 
Wisconsin.  Texas,  and  Rhode  Island.  It  would  be  an  unusual  Attorney  General  s 
Office  at  the  state  level  that  would  objectively  and  with  equal  vigor  defend  the 
rights  of  institutionahzed  persons.  This  of  course  does  happen  in  some  cases  but 
it  is  the  exception  rather  than  the  rule. 


471 

In  summary  we  strongly  support  S-30.  It  provides  the  one  hope  for  institution- 
alized persons  subject  very  often  to  individual  whim  or  bureaucratic  malaise 
wrapped  around  with  state  or  county  politics.  It  is  crucial  that  there  be  some  out- 
side hope  or  representation  as  such  a  situation.  S-10  provides  at  least  the  bones 
for  such  a  structure. 


Statement  ok  the  National  Committee  on  Patients'  Rights,  by  Jidi 

Ohambeblin,  Chairperson 

The  National  Committee  on  Patients"  Rights  wholeheartedly  supports  S.  1393, 
which  would  grant  standing  to  the  Department  of  Justice  to  bring  suits  against 
institutions  which  deprive  their  inmates  of  their  rights.  This  bill,  by  making  it 
possible  for  inmate  grievances  to  be  heard,  could  make  an  important  difference 
in  the  way  psychiatric  inmates  (and  other  inmates  who  come  within  its  scope) 
are  treated  in  institutions  that  ostensibly  exist  to  provide  ''care"  and  "treatment." 

The  National  Committee  on  Patients'  Rights  came  into  existence  late  in  1975, 
out  of  concerns  about  the  rights  of  mental  patients  being  expressed  by  individuals 
within  the  Mental  Health  Association,  the  National  Institute  of  Mental  Health, 
and  the  Mental  Health  Law  Project  (among  others).  The  Committee  also  includes 
a  number  of  representatives  of  ex-patient  organizations,  as  well  as  other  ex- 
patients.  Because  of  its  unusual  composition,  the  Committee  is  in  an  excellent 
position  to  examine  the  status  of  patients'  rights,  not  from  a  single  point  of 
view,  but  from  the  perspectives  of  service  providers,  lawyers,  concerned  citizens, 
and  service  recipients. 

What  we  have  seen  gives  us  great  cause  for  concern.  We  know  that  the  mental 
hospital  system  often  abuses  its  patients  (and  seldom  helps  them).  We  know 
that  patients  are  over-drugged  so  that  they  will  be  docile  and  manageable,  and 
that  the  system  then  justifies  this  procedure  as  "treatment."  We  know  that 
patients  who  sit  in  idleness  on  the  wards  are  listed  as  receiving  "milieu  therapy," 
while  patients  who  labor  (often  unpaid)  in  the  laundry  and  kitchen  are  said 
to  be  receiving  "industrial  therapy."  We  know  that  "accidents"  to  patients  are 
often  hidden  assaults,  and  that  physically  ill  patients  sicken  and  die  because  the 
medical  care  in  these  "hospitals"  is  inadequate  or  non-existent.  And  we  know 
that,  as  these  abuses  continue,  states  proclaim  the  excellence  of  their  mental 
health  care,  and  the  adequacy  of  their  procedures  to  protect  the  rights  of  inmates. 

S.  1393  would  allow  the  Department  of  Justice,  a  Federal  department  free 
from  the  political  pressures  that  local  officials  often  face,  to  investigate  reported 
denials  of  inmates'  rights  within  institutions.  If  the  investigation  indicates  that 
abuses  of  rights  have  occurred,  the  bill  would  allow  the  Department  to  bring 
suit.  If  this  bill  is  passed,  and  if  it  is  vigorously  pursued  by  the  Justice  Depart- 
ment, it  could  shine  the  brilliant  light  of  publicity  onto  conditons  that  most 
citizens  would  prefer  to  believe  have  not  existed  for  a  hundred  years. 

As  an  ex-patient,  as  a  member  of  various  mental  patients'  liberation  organiza- 
tions over  the  past  six  years  (currently  with  Mental  Patients'  Liberation  Front 
in  Boston) ,  and  as  the  Chairi>erson  of  the  National  Committee  on  Patients'  Rights, 
I  am  i^ersonally  familiar  with  numerous  instances  of  violations  of  mental 
patients'  rights.  Let  me  enumerate  several : 

1.  Over-drugging  occurs  so  frequently  in  mental  institutions  that  It  has  become 
accepted  as  therapeutic.  While  psychiatrists  speak  of  the  "anti-psychotic"  effects 
of  these  drugs,  patients  complain  of  being  stupefied  and  disoriented.  Investiga- 
tions would  show  that  "medication"  is  prescribed  with  little  regard  for  the 
individual  patient's  emotional  status  or  physical  health.  When  patients  become 
aware  that  they  are  experiencing  not  "symptoms"  (as  the  staff  tells  them)  but 
side-effects,  they  often  try  to  refuse  the  drugs,  in  which  case  they  are  forceably 

injected. 

2.  "Voluntary"  patients,  who  are  often  assumed  to  need  fewer  protections,  are 
often  voluntary  in  name  only.  Most  state  laws  provide  that  "voluntary"  patients 
can  leave  institutions  only  after  a  waiting  period,  which  allows  the  institution 
to  begin  commitment  proceedings  if  it  does  not  agree  with  the  patient's  judgment 
that  he  or  she  is  ready  to  leave.  In  addition,  "voluntary"  patients  often  sign  in 
only  after  thev  have  been  threatened  with  commitment  by  the  hospital  authorities, 
relatives,  or  "police.  These  practices  violate  the  common-sense  meaning  of  the 
world  voluntary.  Investigations  would  show  that  patients  who  have  been  led 
to  believe  that  they  are  free  to  leave  have,  in  fact,  been  lied  to  and  coerced. 

8.  The  physical  and  mental  abuse  of  patients  permeates  the  mental  healtn 
system.  Practices  that  make  for  smooth  institutional  management— waking,  feed- 
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iiigs,  aud  putting  patients  to  bed  en  masse — continue  a  proceSvS  of  dehumanization 
that  begins  with  the  desigination  of  a  person  as  "mentally  ill."  Meaningful  human 
contact  within  mental  institutions  is  rare;  interactions  with  staff  are  usually 
highly  formalized,  and  patients  are  taught  to  fear  and  distrust  one  another.  Some 
patients  (only  investigations  will  show  how  many)  are  systematically  beaten, 
while  many  more  are  struck  and  pushed. 

Even  those  procedures  which  appear  to  guarantee  that  patients'  rights  will  be 
respected  are  twisted  within  mental  institutions  so  that  they  provide  no  pro- 
tection at  all.  Eleven  years  ago,  when  I  was  a  patient  in  a  New  York  state  hospi- 
tal, a  state-mandated  sheet  of  paper  listing  my  rights  and  instructing  me  how 
to  get  in  touch  with  a  state-employed  lawyer  was  handed  to  me  immediately  after 
I  had  been  humiliatingly  strip-searched.  The  unspoken  message — ^that  I  could  be 
brutalized  at  the  staffs  discretion — was  far  more  powerfud  than  the  words  on  the 
form.  And,  just  last  year,  a  member  of  Mental  Patient's  Liberation  Front,  after 
a  verbal  disagreement  with  a  staff  member,  asked  to  know  the  name  of  the  "civil 
rights  officer"  that  every  Massachusetts  state  hospital  is  required  by  law  to 
appoint.  "You're  not  permitted  to  kiiow  that  information,"  he  was  told  by  the 
staff  member,  making  it  impossible  for  him  to  pursue  his  grievance. 

In  the  interest  of  providing  independent  investigations  of  the  systematic  denial 
of  rights  to  inmates  of  mental  institutions  (as  well  as  to  the  inmates  of  prisons, 
institutions  for  the  retarded,  juvenile  facilities,  and  old  age  homes),  and  legal 
intervention  to  stop  this  denial  of  rights,  the  National  Committee  on  Patients 
Rights  urges  the  swift  passage  and  implementation  of  S.  1393. 


American  Civil  Liberties  Union, 

Washington,  B.C.,  March  23, 1979. 
Hon.  Birch  Bayh, 

Chairperson,  Subcommittee  on  the  Constitution, 
U.S.  Senate,  Washington.  B.C. 

Dear  Senator  Bayh  :  On  behalf  of  the  American  Civil  Liberties  Union,  we 
want  to  thank  you  for  this  opportunity  to  present  our  view  regarding  S.  10, 
"Civil  Rights  for  Institutionalized  Persons."  We  would  like  to  request  that  the 
enclosed  prepared  statement  be  entered  into  the  record  of  S.  10. 

The  ACLU  recognizes  the  substantial  efforts  which  you  and  your  staff  have 
devoted  to  this  important  legislation  over  the  past  three  years  and  we  want  to 
commend  you  for  your  strong  and  continuing  commitment  to  citizens  who  are 
confined  in  institutions.  Your  efforts  in  this  area  can  help  to  assure  tl.at  our 
nation's  promise  of  justice  for  all  is  fulfilled. 

In  the  9oth  Congress,  the  ACLU  National  Prison  Project  testified  in  favor  of 
similar  legislation,  S.  1393.  We  continue  to  endorse  legislation  which  would  give 
the  Attorney  General  authority  to  enforce  the  rights  of  institutionalized  persons. 
At  the  same  time,  we  believe  that  in  order  for  the  participation  of  the  Attorney 
General  to  be  meaningful  and  effective,  two  important  changes  in  the  language 
of  S.  10  should  be  made  before  it  is  enacted  into  law.  These  changes  would  bring 
the  bill  into  conformity  with  the  related  House  bill,  H.R.  10,  as  it  was  reported 
this  week  by  the  House  Judiciary  Committee. 

First,  the  standard  for  permitting  the  Attorney  General  to  sue  should  be  the 
the  same  in  institutional  cases  as  the  standard  used  in  other  civil  rights  en- 
forcement actions.  S.  10  now  requires  that  in  addition  to  a  pattern  or  practice 
of  resistance,  there  be  •'egregious  or  flagrant  conditions  (conditions  which  are 
willful  or  wanton  or  conditions  of  gross  neglect)."  None  of  the  statutes  authoriz- 
ing the  Attorney  General  to  initiate  actions  to  enforce  the  rights  of  noninstitu- 
tionalized  persons  contains  a  similar  requirement. 

Second,  and  equally  important,  the  Attorney  General  should  not  have  to  pursue 
the  elaborate  procedures  set  out  in  S.  10  in  order  to  certify  that  a  civil  rights 
action  on  behalf  of  institutionalized  persons  is  a  case  of  general  importance. 
Just  as  no  other  civil  rights  enforcement  statute  requires  the  Attorney  General 
to  find  that  unconstitutional  conditions  are  also  egregious  and  flagrant,  no  other 
enforcement  statute  requires  the  Attorney  General  to  pursue  procedures  as 
elaborate  as  those  in  S.  10  in  order  to  certify  the  case  as  one  of  general  impor- 
tance. In  our  view,  the  certification  process  should  be  simple  and  straightforward 
and  should  not  contain  vague  requirements  such  as  Section  2(a)  (3)  which  re- 
quires the  Attorney  General  to  use  "informal  methods"  to  eliminate  unconsti- 
tutional conditions,  nor  such  as  Section  2(a)  (4),  because  to  do  so,  in  our  view, 
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is  again  to  legitimize  delay  and  to  condone  the  indefinite  continuance  of  con- 
stitutional deprivation  for  the  citizens  in  the  institution.  While  we  wholeheart- 
edly support  the  notion  that  ofiicials  themselves  institute  actions  to  correct 
abuses  and  constitutional  deprivations,  this  process  can  take  place  during  the 
course  of  litigation  and  can  even  be  greatly  aided  by  the  pressure  of  court 
action. 

We  believe  that  amendments  to  effect  these  two  key  changes  before  the  bill 
is  enacted  will  insure  that  the  enforcement  efforts  of  the  Attorney  General  are 
vigorous  and  constructive.  At  the  same  time,  the  remaining  provisions  of  the  cer 
tification  procedure  will  assure  a  system  which  properly  recognizes  the  important 
and  substantial  rights  of  confined  citizens,  preserves  state  and  local  authority 
and  allows  the  Attorney  General  to  act  in  a  fair  and  appropriate  manner. 
Sincerely, 

John  H.  F.  Shattuck, 

Director. 
Kaeen  Christensen, 

Legislative  Counsel. 
Enclosure. 

Statement  of  the  National  Pkison  Project  of  the  American 
Civil,  Liberties   Union   Foundation 

The  National  Prison  Project  of  the  American  Civil  Liberties  Union  Foundation 
Inc.,  seeks  to  protect  and  strengthen  the  civil  and  constitutional  rights  of  adults 
and  juvenile  prisoners,  to  improve  overall  conditions  in  the  nations'  prisons  and 
jails,  and  to  develop  rational,  less  costly  and  more  humane  alternatives  to  tradi- 
tional incarceration.  Over  the  years,  we  have  represented  prisoners  in  class 
action  Utigation  in  federal  and  state  prisons  as  well  as  county  jails.'  Because 
oi  our  limited  resources,  we  only  handle  pattern  and  practice  cases  and  individual 
cases  which  will  have  a  significant  impact  for  large  numbers  of  prisoners. 

Tiie  National  Prison  Project  is  pleased  to  present  this  testimony  on  S.  10  which 
would  authorize  the  Justice  Department  to  bring  actions  for  redress  in  cases 
involving  deprivations  of  the  constitutional  and  statutory  rights  on  institu- 
tionalized persons.  As  this  Subcommittee  is  aware,  the  Prison  Project  testified 
in  favor  of  S.  1398  as  it  was  introduced  in  the  last  session."  However,  certain 
provisions  of  S.  10  as  it  is  now  drafted  would  in  our  opinion  seriously  impede 
the  ability  of  the  Justice  Department  to  remedy  the  type  of  serious  deprivations 
which  this  bill  seeks  to  remedy,  and  as  we  shall  disccuss  later  in  our  testimony, 
we  urge  you  to  revise  or  delete  those  sections  before  passage. 

^V^ithout  repeating  our  previous  testimony,  we  would  first  like  to  address  the 
continuing  need  for  legislation  to  enforce  the  rights  of  institutionalized  persons. 
We  believe  that  legislation  giving  the  Attorney  General  authority  to  enforce 
the  civil  rights  of  confined  citizens  is  necessary  because  institutional  litigation 
is  complex  and  consumes  enormous  legal  and  financial  resources.  Consequently, 
there  are  only  a  few  public  interest  groups  and  legal  services  oflices  in  the 
country  who  have  taken  on  these  cases.  The  resources  of  these  groups  and  of 
the  National  Prison  Project  are  small.  They  are  only  able  to  take  on  a  few  new- 
cases  a  year  and  they  have  to  turn  down  many  meritorious  cases.  Unfortunately, 
tills  means  that  most  institutionalized  persons  are  unrepresented  and  continue  to 
suffer  systematic  deprivation  of  their  rights. 

Our  own  litigation  efforts  demonstrate  that  conditions  of  confinement  in  the 
Nation's  prisons  and  jails  fall  below  minimally  acceptable  constitutional  and 
professional  standards  of  decency.  Indeed,  in  each  of  the  last  three  years  courts 
have  been  forced  to  conclude  that  conditions  of  an  entire  state  prison  system 
were  so  unfit  for  human  habitation  and  so  debilitating  as  to  violate  the  cruel 
and  unusual  imnishment  clause.  The  federal  court  judges  in  Alabama  and  Rhode 
Island  and  the  state  court  judge  in  Tennessee  were  all  sensitive  to  the  undesira- 
bility  of  judicial  intervention  and  allowing  state  officials  to  run  their  prisons. 
However,  the  evidence  as  presented  demanded  immediate  and  comprehensive 
remedial  measures. 


lE.g.,  Pugh  V.  Locke,  406  F.  Supp.  318  (1976),  aff'd  and  remanded  ««&  "f^-„^^1£r'«"„':^ 
■ilabanui  559  F  2d  283  (5th  Cir.  1977),  cert,  denied  m  pertinent  part,  46  U.S.L.W.  380- 
TiuT2l\l%lS)  {Palm^^^^^  Oarrahy,  443  F.  Supp.  956  (DRI  1977)  ;  Trtgg  v.  Blanton. 

No   A-6047  (Chancery  Ct.  of  Davidson  Co.,  Tenn.,  Aug.  23,  1978).      ^  ^.      ^    ,.  .  tt   it„,i 

"see  the  Subeonimittee  on  the  Constitution  of  the  Committee  of  the  Judiciary.  United 
States  Senate,  i!5th  Congress.  First  .^e.-^sion  on  S.  i:;f>::.  June  ..0,  l.tii,  p.  *>.._. 
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In  Alabama,  in  the  jnclicially  declared  "jungle  atmosphere."  prisoners  were 
literally  sleeping  on  top  of  each  other  or  on  utterly  filthy  and  insect-infested 
mattresses— sometimes  under  urinals  and  toilets.  Young  men  were  raped  reg- 
ularly. One  who  was  mentally  retarded  and  was  told  he  had  the  mind  of  a  nine- 
year"  old.  was  raped  on  the  first  and  three  successive  days  after  entering  the 
system.  The  mentally  retarded  were  victimized  and  given  no  care,  educational 
or  special  programs.'  The  overtly  psychotic  were  housed  without  treatment  or 
supervision  in  dimly-lit.  unventilated  and  filthy  5'  x  8'  cells  for  24  hours  a  day. 
As  the  court  found,  for  the  vast  preponderance  of  prisoners,  not  only  was  re- 
habilitation impossible  but  physical  and  mental  debilitation  was  inevitable. 

In  Rhode  Island,  the  United  States  District  Court  issued  an  order  finding 
that  conditions  of  confinement  in  the  Rhode  Island  prison  system  which  included 
lack  of  sanitation,  idleness,  fear  of  violence,  absence  or  inadequacy  of  programs 
of  classification,  education,  physical  exercise,  vocational  training  or  other  con- 
structive activity,  and  the  lack  of  adequate  medical  care  constituted  cruel  and 
unusual  punishment  and  violated  state  statutory  law.  Palmigiano  v.  Garrahy. 
443  F.  Supp.  956  (  DRI  1977 ) . 

Similar  findings  were  made  in  Tennessee.  These  prisons  are  not  atypical. 
Other  examples  throughout  the  country  are  readily  identifiable. 

Moreover,  this  country's  jails,  which  house  persons  presumed  to  be  innocent 
as  well  as  some  who  have  been  convicted  of  msdemeanors,  are  a  national  tra- 
gedy. In  a  Massachusetts  case  in  which  the  Prison  Project  was  involved,  the  jail 
did  not  even  have  toilets.  Instead,  detainees  were  required  to  urinate  and  de- 
fecate in  a  bucket  in  their  cells.''  Just  last  year  the  United  States  Court  of  Ap- 
peals for  the  Fifth  Circuit  recognized  that  conditions  in  jails  had  "shocked  the 
conscience  of  courts  throughout  this  nation,"  and  worried  that  these  "pestholes" 
might  never  be  made  into  appropriate  places  of  confinement.'  Without  additional 
litigative  resources  being  committed  to  challenge  such  conditions,  we  agree. 

In  addition,  although  the  National  Prison  Project  represents  persons  confined 
in  prisons,  jails  and  juvenile  detention  facilities,  we  are  cognizant  of  the  docu- 
mented deplorable  practices  and  conditions  violating  the  constitutional  rights 
of  institutionalized  per.sons  who  are  mentally  ill,  disaliled.  retarded,  aged,  handi- 
capped, or  chronically  ill.  The  American  Civil  Liberties  Union  has  also  engaged 
in  extensive  litigation  in  those  areas  and  the  need  for  n;ore  assistance  is  critcal. 

The  Justice  Department  is  particularly  well  suited  to  take  on  complex  pattern 
and  practice  litigation.  It  uniquely  has  the  resources  and  expertise  to  handle 
the  enormous  efforts  needed  for  investigation,  discovery,  trial  and  compliance 
ill  these  cases. 

We  therefore  heartily  support  the  efforts  of  Congress  to  address  this  problem 
through  legislation  which  would  authorize  the  Justice  Department  to  initiate 
actions  to  enforce  the  rights  of  institutionalized  persons  and  we  urge  you  to  pass 
a  bill  this  session  which  will  accomplish  that  goal.  At  the  same  time,  we  urge  you 
to  amend  certain  provisions  of  the  current  language  of  S.  10.  Our  proposed  amend- 
ments would  have  the  effect  of  assuring  that  the  civil  rights  enforcement  efforts 
of  the  Attorney  General  are  as  rigorous  and  constructive  as  his  enforcement 
powers  in  other  civil  rights  areas.  Institutionalized  citizens  enjoy  the  same  consti- 
tutional rights  as  all  other  citizens.  The  effect  of  the  legislation  before  you  should 
not  be  to  diminish  or  detract  from  these  rights,  but  rather,  to  help  to  fulfill  our 
nation's  promise  of  justice  for  all. 

A.  The  standard  for  permitting  the  Attorney  General  to  sue  should  6e  the  same 
in  institutional  eases  as  the  standard  used  in  other  civil  rights  enforcement 
actions 
S.  10  now  requires  that  in  addition  to  a  pattern  or  practice  of  resistance,  there 
be  "egregious  or  flagrant  conditions  (conditions  which  are  willful  or  wanton  or 
conditions  of  gross  neglect)."  None  of  the  statutes  authorizing  the  Attorney  Gen- 
eral to  initiate  actions  to  enforce  the  rights  of  noninstitutionalized  persons  con- 
tain a  similar  requirement^  and  we  .strongly  urge  that  the  additional  jurisdic- 

^  Dimarzo  v  Cahill.  rtlTj  F.  2tl  1.5  (1st  Cir.  1978).  cert.  den.  sub.  nom.,  Hall  v.  Dimnrso, 
U.S..  47  U.S.  L.W.  3295  (1978). 

^  Puuh  V.  Rninn-nter.  ."..')7  F.  2d  1189  (.")th  Cir.  1977). 

•'  See  42  U  S.C  §  1971  (voting  rights)  ;  42  U.S.C.  S  2000a-5  (public  accommodations)  : 
42  U.S.C.  S  2000b  (public  facilities)  ;  42  U.S.C.  §  2000c  (public  education)  :  42  U.S.C. 
§  2000e-.-)  (equal  employment)  :  42  U.S.C.  §  3613  (fair  housing)  ;  42  U.S.C.  §  3766  (non- 
discrimination in  crime'  control  funds)  ;  31  U.S.C.  §  1242  (nondiscrimination  in  revenue 
sharing   funds). 
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tional  requirement  that  unconstitutional  conditions  must  also  be  "egregious  and 
flagrant"  before  the  Attorney  General  can  act  be  deleted. 

Initially,  one  might  assume  that  any  conditions  which  constitute  a  pattern  and 
practice  of  deprivations  of  constitutional  rights  would  necessarily  be  "egregious 
or  flagrant"  conditions.  If  that  is  so,  the  language  is  superfluous  and  should  sim- 
ply be  deleted.  If  the  language  is  not  superfluous,  it  establishes  an  unknown  and 
inexplicable  higher  standard  for  Attorney  General  authority  to  institute  actions, 
thus  relegating  the  rights  of  institutionalized  citizens  to  a  status  lower  than  other 
disadvantaged  groups  whose  rights  are  being  deprived.  The  enforcement  of  the 
constitutional  rights  of  institutionalized  i>ersons,  many  of  whom  cannot  protect 
themselves,  must  not  be  held  to  a  stricter  standard  than  that  used  for  other 
citizens. 

In  addition,  the  parenthesized  words  "conditions  which  are  willful  or  wanton 
or  conditions  of  gross  neglect,"  while  apparently  meant  to  be  synonymous  with 
the  words  "egregious  or  flagrant,"  could  result  in  serious  problems.  For  example, 
these  words  might  be  used  to  prevent  the  Attorney  General  from  initiating  a  suit 
in  a  situation  where  a  state  admits  that  conditions  in  a  mental  hospital  are 
unconstitutional  but  which  the  state  claims  are  due  to  lack  of  resources  and  thus 
do  not  constitute  "willful,  wanton  or  gross  neglect."'  This  parenthetical  phrase 
should  also  be  deleted. 

B.  The  statutory  as  well  as  the  constitutional  rights  of  prisoners  should  he  pro- 
tected by  the  Attorney  General 

Section  1  of  S.  10.  which  authorizes  the  Attorney  General  to  initiate  litigation 
for  institutionalized  per-sons  to  vindicate  their  "rights,  privileges  or  immunities 
of  prisoners  by  si^ecifying  that  for  prisoners  (as  opposed  to  other  institutionalized 
.served  by  the  Constitution  or  lairs  of  the  United  States,"  limits  lawsuits  on  behalf 
prisoners  by  specifying  that  prisoners  (as  opposed  to  other  institutionalized 
persons)  "equitable  relief  shall  be  available  .  .  .  only  insofar  as  such  persons  are 
subject  to  conditions  which  deprive  them  of  rights,  privileges,  or  immunities 
secured  or  protected  by  the  Constitution  of  the  United  States." 

In  the  past.  Congress  has  enacted  legislation  which  gives  substantive  federal 
statutory  rights  to  prisoners.  S  10  should  not  limit  enforcement  of  those  rights 
by  the  Attorney  General.  The  exception  language  also  api>ears  to  impose  a  sub- 
stantive limitation  on  the  Attorney  General's  ability  to  initiate  litigation  to 
address  deprivation  of  federal  or  state  statutes  or  state  Constitutions  when 
coupled  with  deprivations  of  federal  constitutional  violations  and  appears  to 
place  similar  substantive  limitations  on  the  nature  and  extent  of  equitable  relief 
which  courts  can  grant  in  prisoner  cases.  In  many  of  the  cases  which  the  National 
Prison  Project  has  brought  on  behalf  of  prisoners  in  all  parts  of  the  country, 
we  have  callenged  conditions  of  confinement  which  subject  prisoners  to  violations 
of  .state  constitutional  and  statutory  provisions  as  well  as  federal  constitutional 
provisions.  For  example,  in  Trigg  v.  Blanton,  No.  A6047,  the  Tennessee  Chancery 
Court  found  that  conditions  throughout  the  Tennessee  system  violated  the  P^ighth 
Amendment  of  the  U.S.  Constitution.  But  it  also  found  that  "The  legality  of 
prison  conditions  in  Tennessee  are  to  be  measured  by  an  even  higher  standard 
than  the  standard  established  by  the  Eighth  Amendment  to  the  U.S.  Constitution. 
Prisoners  in  Tennessee  are  constitutionally  entitled  'to  humane  treatment'  and 
to  confinement  in  'safe  and  comfortable  prisons.'  Article  I,  Sections  16  and  32  of 
the  Tennessee  Con.stitution.  By  statute  they  are  required  to  be  treated  with 
'humanity  and  kindness'  and  must  not  be  subjected  to  'harsh  and  cruel  treat- 
ment.' T.C.A.  §  41-306."  Slip.  op.  pp  56-57.  Moreover,  the  court  found  that 
"prisoners  in  Tennes.see  have  an  independently  statutorily  created  right  to 
educational,  vocational,  and  other  rehabilitative  programs.  T.C.A.  §§41-355. 
41-1804,  41-1807,  41-1809."  Slip  op.  60.  Similarly  in  Palmigiano  v.  Garrahy,  443 
F.  Supp.  956.  980  (DRI  1977),  the  U.S.  District  Court  found  that  the  record  in 
the  case  was  replete  with  evidence  that  prison  officials  never  gave  meaningful 
content  to  the  policy  of  the  Rhode  Island  legislature  that  "efforts  to  rehabilitate 
and  restore  criminal  offenders  as  law-abiding  and  productive  members  of  society 
are  essential  to  the  reduction  of  crime,"  R.I.G.L.  §42-56-1  (Supp.  1976),  nor 
obeyed  the  statutorv  directive  "to  furni.sh  the  means  as  shallbe  best  designed 
to  effect  such  rehabilitation,"  R.I.G.L.  §  42-56-19  (Supp.  1976)  :  see  also  R.I.G.L. 
§  42-.56-29  (Supp.  1976).  Moreover,  the  court  held  defendants'  unwillingess  or 
inability  to  obey  the  clear  commands  of  the  above-cited  Rhode  Island  statutes 
"was  actionable  as  a  matter  of  state  law. 
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The  exception  language  in  Section  1  of  S  10  seems  to  suggest  that  had  the 
Justice  Department  initiated  the  litigation  in  Tennessee  or  Rhode  Island  in  their 
omnibus  challenge  to  system-wide  conditions,  equitable  relief  could  only  be 
granted  insofar  as  prisoners  were  subjected  to  conditions  which  deprive  them 
of  rights  under  the  federal  constitution.  If  the  Justice  Department  is  given  the 
standing  to  initiate  actions  on  behalf  of  institutionalized  persons,  it  must  be 
given  the  same  standing  as  private  litigants  to  seek  relief  to  remedy  all  of  the 
violations  which  exist.  No  substantive  limitations  should  be  attached  to  the 
relief  which  is  available. 

C.  The  Attorney  General  should  not  have  to  pursue  the  elaborate  procedures  set 

out  in  8  10  in  order  to  certify  that  a  civil  rights  action  on  "behalf  of  institu- 
tionalized persons  is  a  case  of  geiieral  importance 

Just  as  no  other  civil  rights  enforcement  statute  requires  the  Attorney  General 
to  find  that  unconstitutional  conditions  are  also  egregious  and  flagrant,  no  other 
.  enforcement  statute  requires  the  Attorney  General  to  pursue  procedures  as  elab- 
orate as  S  10  in  order  to  certify  the  case  as  one  of  general  importance. 

Section  2  of  S  10  now  requires  the  Attorney  General  to  undertake  an  exhaustive 
and  time-consuming  certification  process  before  initiating  a  specific  civil  rights 
action  on  behalf  of  institutionalized  persons.  There  are  no  time  limitations  on 
the  process.  In  most  situations  where  egregious  conditions  exist,  it  would  be 
appropriate  for  a  court  to  issue  a  preliminary  injunction  enjoining  such  practices 
and  policies  which  create  the  conditions.  Under  the  elaborate  certification  process 
required  by  Section  2,  it  might  well  take  a  considerable  amount  of  time  before 
the  process  is  completed  and  a  lawsuit  initiated. 

Thus,  to  require  this  multi-stepped  certification  procedure  is  to  stall  enforce- 
ment of  important  rights  for  months,  even  years. 

The  certification  process  should  be  simple  and  straight-forward.  It  should  not 
contain  vague  and  overbroad  steps,  such  as  Section  2(a)  (3)  which  requires  the 
Attorney  General  to  use  "informal  methods"  to  eliminate  unconstitutional  con- 
ditions. It  should  not  specify  a  range  of  actions  to  be  taken  by  state  officials, 
such  as  Section  2(a)(4)  because  to  do  so  is  again  to  legitimize  delay  and  to 
condone  the  indefinite  continuance  of  constitutional  deprivation  for  the  citizens 
in  the  institution. 

Our  concerns  are  heightened  by  the  requirement  in  §  3(a)  (4)  which  requires 
the  Attorney  General  to  expressly  and  personally  certify. 

"That  he  is  satisfied  that  the  appropriate  officials  have  had  a  reasonable  time 
to  take  appropriate  action  to  correct  such  conditions,  taking  into  consideration 
the  time  required  to  remodel  or  make  necessary  changes  in  physical  facilities 
or  relocate  residents,  reasonable  legal  or  procedural  requirements ;  and  any 
other  extenuating  circumstances  involved  in  correcting  such  conditions  *  *  *." 

It  is  our  experience  that  even  the  best  intentioned  and  comprehensive  plans 
for  corrective  actions  by  the  state,  which  can  be  developed  quickly,  meet  with 
difficulty  and  resistance  in  the  implementation  phase.  While  we  wholeheartedly 
support  the  notion  that  officials  themselves  institute  actions  to  correct  abuses 
and  constitutional  deprivations,  this  process  can  take  place  during  the  course 
of  litigation  and  can  even  be  greatly  aided  by  the  pressure  of  coiirt  action. 

In  order  to  assure  that  the  constitutional  and  civil  rights  of  juveniles,  adults, 
and  the  elderly  are  given  equal  recognition  and  enforcement.  Section  2  of  S  10 
should  be  amended  to  read  : 

"At  the  time  of  the  commencement  of  an  action  under  Section  2  of  this  Act, 
the  Attorney  General  shall  certify  to  the  Court  that  he  believes  that  such  action 
by  the  United  States  is  of  general  public  importance  and  will  materially  further 
the  vindication  of  the  rights,  privileges,  or  immunities  secured  or  protected  by 
the  Constitution  or  laws  of  the  United  States." 

D.  Conclusion 

We  commend  this  subcommittee  for  consideration  of  legislation  which  seeks 
to  protect  the  rights  of  handicapped  and  disabled  persons  and  others  confined 
in  state  institutions.  It  is  our  strong  and  continuing  belief  that  legislative 
action  giving  the  Attorney  General  enforcement  authority  to  protect  such  citi- 
zens' civil  rights  is  imperative.  We  have  explained  at  length  the  revisions  which 
we  believe  will  assure  that  the  Attorney  General's  efforts  will  be  vigorous  and 
constructive.  We  believe  that  such  revisions  would  result  in  a  system  which 
properly  recognizes  the  important  and  substantial  rights  of  confined  citizens, 
preserves  state  and  local  authority  and  allows  the  Attorney  General  to  act  in  a 
fair  and  appropriate  manner. 
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State  of  New  Jb3isey, 

February  26,   1979. 
Hon,   BiECH  Bayh, 

Chainnan,  the  Senate  Subcommittee  on  the  Constitution,  Russell  Senate  Office 
Building,  Washington,  D.C. 

Dear  Senator  Bayh  :  I  am  pleased  to  have  the  opportunity  to  submit  written 
testimony  on  S.  10.  The  enclosed  material  is  my  testimony  introduced  into  the 
record  during  proceedings  on  H.R.  10  before  a  subcommittee  of  the  House  Judici- 
ary Committee,  on  February  15, 1979.  As  that  testimony  indicates,  the  New  Jersey 
Department  of  the  Public  Advocate  strongly  supports  the  passage  of  this  legisla- 
tion ;  and  that  testimony  is  being  submitted  for  your  consideration  with  regard  to 
S.  10,  since  the  two  bills  are  essentially  similar  in  all  pertinent  aspects. 

Two  distinctions  between  the  bills  merit  attention.  First,  H.R.  10  provides  for 
the  development  of  grievance  resolution  procedures  for  inmates  of  correctional 
and  pre-trial  detention  facilities  (Section  4),  S.  10  has  no  similar  provision.  For 
the  reasons  expressed  in  the  enclosed  materials,  I  strongly  urge  the  incorporation 
of  this  provision  into  the  Senate  bill. 

Secondly,  I  would  urge  you  to  adopt  the  definition  of  "institution"  set  forth  in 
Section  1(A)  of  H.R.  10,  which  includes  facilities  "owned,  operated,  or  man- 
aged by  or  provid[ing]  services  on  behalf  of  or  pursuant  to  a  contract  with  any 
State  or  political  subdivision  of  a  State."  This  language  would  clarify  the  current 
Section  6(b)  in  S.  10  which  exempts  private  facilities  ''unless  persons  reside  iu 
such  facilities  as  a  result  of  State  action"  (emphasis  added).  jLs  indicated  in  my 
testimony  on  H.R.  10  (see  page  21),  "state  action"  can  envision  such  situations 
as  licensure  of  nursing  or  boarding  homes  or  other  "private"  facilities  which, 
nonetheless,  have  a  contractual  nexus  to  the  State  or  political  subdivision  thereof. 
As  our  experiences  in  this  area  have  demonstrated,  resident  of  these  "pri- 
vate" facilities  are  ofttn  indistinguishable,  in  terms  of  deprivation  of  rights,  priv- 
ileges and  immunities,  from  residents  of  the  larger,  public  institutions.  Therefore, 
they  should  be  included  within  the  purview  of  this  legislation. 

Thank  you  for  this  opportunity  to  share  my  thoughts  with  you.  I  would  be 
happy  to  provide  you  with  any  further  information  you  may  require. 
Very  truly  yours, 

Stanley  C.  Van  Ness, 

Public  Advocate. 

Enclosure. 

Statement  of  Stanley  Van  Ness 

Mr.  Chairman  and  members  of  the  committee :  Thank  you  for  giving  me  the 
opportunity  to  testify  in  support  of  H.R.  10.  This  legislation  would  authorize  the 
attorney  general  to  institute  civil  actions  when  the  Federal  Constitutional  and 
statutory  rights  of  individuals  who  are  incarcerated  or  institutionalized  in  State- 
run  facilities  are  violated.  I  strongly  support  passage  of  this  bill  as  a  means  by 
which  those  confined  persons  least  able  to  represent  themselves  might  seek 
meaningful  redress  of  their  grievances,  and  as  a  measure  to  ameliorate  the  misery 
now  faced  by  such  citizens.  For  it  is  those  persons  who  are  the  focus  of  the  pro- 
tections of  H.R.  10 — the  mentally  ill,  the  developmentally  disabled,  the  young, 
the  aged,  and  the  imprisoned — who  are  traditionally  the  poor,  the  minorities, 
the  voiceless,  and  those  isolated  from  the  mainstream  of  the  majoritarian, 
democratic  political  system.  The  daily  conditions  facing  such  institutionalized 
populations  mandate  the  quick  passage  of  this  legislation. 

At  the  outset,  I  would  like  to  clarify  to  the  members  of  the  committee  that 
my  testimony  is  not  presented  as  the  position  of  the  State  of  New  Jersey.  It  does 
however,  refiect  the  position  of  my  department  which,  by  statute,  has  the  respon- 
sibility and  authority  to  act  on  its  own  motion  to  address  many  of  the  concerns 
that  would  be  faced  by  the  attorney  general  under  H.R.  10. 

Within  the  Department  of  the  public  advocate,  there  are  five  separate  units 
which  have  authority  to  act  on  behalf  of  the  mentally  ill,  the  mentally  retarded, 
the  aged,  juveniles,  the  handicapped  and  the  imprisoned.  As  a  result,  we  are 
uniquely  familiar  with  responsible  representation  of  institutionalized  persons 
through  negotiations  and,  when  necessary,  through  litigation. 

In  our  work  in  this  field  in  New  Jersey,  we  have  uncovered  numerous  examples 
of  deprivations  of  constitutional  magnitude  in  State-run  and  supix)rted  institu- 
tions, despite  the  fact  that  most  such  facilities  are  operated  by  dedicated  and 
conscientious  administrators.  We  have  no  doubt,  and  other  testimony  before  this 
committee  confirms,  that  such  conditions  can  be  found  throughout  the  country.. 
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It  is  most  assuredly  the  right  and  the  duty  of  the  Government  of  the  United 
States  to  see  to  it  that  the  constitutional  rights  of  its  citizens  are  protected.  This 
bill  merely  creates  a  mechanism  by  which  that  can  be  achieved. 

I  would  recite  a  litany  of  horror  stories  of  the  conditions  which  have  been 
found  to  exist  in  institutions  as  evidence  that  this  legislation  is  needed :  Already 
others  have  made  out  that  case  forcefully.  Instead,  as  perhaps  the  only  State 
government  ofHcer  who  will  testify  in  support  of  H.R.  10,  I  think  that  it  would  be 
useful  to  answer  some  of  the  concerns  expressed  by  those  who  have  opposed  it, 
since  our  experience  may  offer  a  unique  perspective  on  that  score. 

First,  however,  it  might  be  helpful  if  I  were  to  give  an  overview  of  some  of 
those  components  within  the  department  of  the  public  advocate  which  provide 
services  to  some  of  the  discrete  populations  in  question.  The  division  of  Mental 
health  advocacy,  for  instance,  provides  legal  representation  and  advocacy  serv- 
ices for  any  indigent  mental  hospital  admittee,  in  any  proceedings  concerning 
that  individual's  admission  to,  retention  in,  or  release  from  confinement.  In 
addition  to  three  field  offices — which  provide  representation  to  individuals  who 
either  face  involuntary  civil  commitment  to  a  psychiatric  facility,  or  receive 
periodic  judicial  reviews  of  their  confinement  status  and  continued  need  for 
institutionalization,  or  seek  release  from  confinement  through  habeas  corpus 
petitions — the  division  of  mental  health  advocacy  also  has  a  class  action  office 
which  represents  the  interests  of  indigent  mental  hospital  admittees  in  such 
disputes  and  litigation  as  will  best  project  the  interests  of  such  mental  hospital 
admittees  as  a  class  on  issues  of  general  application  to  them. 

In  its  nearly  five  years  of  existence,  the  division  of  mental  health  advocacy 
has  uncovered  numerous  instances  of  neglect  or  mistreatment  of  the  mentally  ill 
in  our  State  institutions.  The  nature  and  frequency  of  these  instances  often  point 
clearly  to  a  institutional  pattern  and  practice  of  physical  assaults  and  mental 
abuse  of  patients,  and  of  unhealthy,  inhumane  and  anti-therapeutic  living  condi- 
tions. Consequently,  the  class  action  office  within  the  division  of  mental  health 
advocacy  has  instituted  litigation,  on  behalf  of  institutionalized  patients,  against 
some  of  the  State  hospitals.  These  lawsuits  have  been  grounded  on  principles  of 
Federal  constitutional  law,  originally  established  in  such  landmark  cases  as 
Wyatt  v  Stickney,  325  F.  Supp.  781  (M.D.  Ala.  1971),  334  F.  Supp.  1341  (M.D. 
Ala.  1971),  344  F.  Supp.  373  (M.D.  Ala.  1972),  344  F.  Supp.  387  (M.D.  Ala.  1972), 
aff'd  Sub.  nom.  Wyatt  v.  Aderholt,  503,  F.2d  1305  (5  Cir.  1974),  to  be  discu.ssed 
below. 

For  example,  we  have  litigated  a  class  action  suit  on  behalf  of  all  patients 
confined  in  one  of  our  State  hospitals,  in  which  we  alleged  that  hospital  con- 
ditions of  treatment  and  confinement  violated  constitutional  guarantees  of  due 
process,  freedom  from  cruel  and  unusual  punishment,  privacy  and  dignity.  As 
a  result,  a  consent  decree  was  entered  whereby  the  hospital  authorities  bound 
themselves  to  implement  standards  of  care  and  treatment  which  comport  with 
constitutionally  mandated  minima.  The  institutional  conditions  which  gave  rise 
to  the  suit  initially,  included  lack  of  basic  sanitation,  lack  of  physical  exercise, 
lack  of  privacy,  inadequate  diet,  assaults  on  patients  by  attendants  and  by  other 
patients,  lack  of  adequate  psychiatric,  medical,  and  dental  care,  and  the  indis- 
criminate use  of  seclusion  and  restraints.  Doe  v.  Klein,  Docket  No.  L-12088-74 
P.W.  (N.J.  Sup.  Ct.  Law  Div.,  Morris  Cty.  1974),  reix)rted  at  1  Mental  Disability 
Law  Reporter  474  (May-June  1977) . 

In  other  litigation,  the  division  of  mental  health  advocacy  successfully  chal- 
lenged— on  Federal  constitutional  grounds — the  widespread  institutional  practice 
of  forcibly  administering  psychotropic  medications  to  patients  in  non-emergent 
circumstances:  in  a  sweeping  decision,  the  U.S.  Federal  District  Court  ruled  that 
the  patient's  rights  to  privacy  and  the  least  restrictive  alternative  doctrine  are 
implicated  in  such  situations.  The  court  further  ordered  specific  procedures  to 
■comply  with  due  process  standards  (including  appointment  of  counsel  and  an 
independent  expert  witness)  to  be  followed  where  the  patient  elects  to  protest  the 
administration  of  medication.  Rnviic  v.  Klein,  —  F.  Supp.  —  (D.N.J.  1978). 

Federal  constitutional  rights  have  been  directly  implicated  in  other  litigaton 
brought  by  the  division  of  mental  health  advocacy.  A  recently-obtained  state 
supreme  court  decision  establishes  that  persons  charged  with  criminal  offenses 
and  subsequently  committed  to  psychiatric  facilities  following  a  finding  of  "not 
guilty  by  reason  of  insanity"  are  entitled,  on  due  process  grounds,  to  periodic 
judicial  review  of  their  confinement  in  the  same  manner  as  civilly  committed 
patients.  State  v.  Fields,  77  N.J.  282  (1978).  This  decision  greatly  expands  the 
rights  of  access  to  court  and  counsel  for  a  significant  segment  of  the  institution- 
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alized  population  in  Xew  Jersey.  Further  illustration  of  the  division's  role  in 
vindicating  Federal  rights  of  the  institutionalized  is  found  in  the  case  of  Carroll 
V.  Cobb,  139  yj.  Sui)('r.  43^}  (app.  div.  1976),  in  which  the  division  successfully 
argued  that  persons  could  not  be  bari-ed  from  registering  to  vote  merely  because 
of  their  residence  at  a  state  school  for  the  retarded.  The  court's  decision  on  this 
issue  was  the  first  of  its  kind  nationwide. 

The  division  of  mental  health  advocacy  is  currently  involved  in  other  major 
litigation  in  which  patients'  rights  issues  arise  in  a  constitutonal  context.  lu 
Schindemrolf  v.  Klein,  Docket  No.  L-41293-75  I'.W.  (N..I.  Sup.  Ct.  Law  Div..  Mer- 
cer Cty.,  1976),  reported  at  10  Clear  in  ylio  use  Rev.  393  (1976)  ;  11  Clearinghouse 
Rev.  505  (1977) ,  a  plaintiff  class  of  institutionalized  patients  statewide  are  assert- 
ing a  constitutional  right  to  treatment  which  includes  the  right  to  work  on  a 
voluntary,  and  adequately  compensated  basis.  In  Cospito  v.  Califano.  Docket  Xo. 
77_0,S69,  bs70  (D.N.J.  1977),  division  attorneys  are  seeking  the  restoration  of  sup- 
plemental security  income  benefits  to  institutionalized  patients  at  a  state  hospital ; 
these  patients  lost  their  eligibility  for  such  benefits  when  the  hospital  lost  its 
accreditation  from  the  joint  commission  on  the  accreditation  of  hospitals. 

The  present  time  is  particularly  ripe  for  bestowing  upon  the  office  of  the  At- 
torney General  broad  affirmative  powers  such  as  those  codified  by  H.R.  10.  In  re- 
cent years,  the  Federal  courts  have  demonstrated  an  increa.sing  willingness  to 
entertain — and  favorably  adjudicate — claims  on  behalf  of  institutionalized  mental 
patients  relating  to  conditions  of  their  care,  treatment  and  maintenance.  U.S. 
District  Judge  Frank  M.  Johnson,  Jr.'s  .seminal  decision  in  Wyatt  v.  Stickney^ 
above,  established  the  constitutional  right  of  patients  to  receive  such  treatment 
as  would  afford  a  reasonable  opportunity  to  cure  or  improve  their  mental  condi- 
tions ;  to  fulfill  this  constitutional  right  to  treatment,  the  court  held  there  must 
be  a  humane  physical  and  p.sychological  environment,  qualified  staff  in  sufficient 
numbers,  and  individualized  treatment  plans  for  each  patient.  Further,  in  A'ew? 
York  State  Association  for  Retarded  Children,  Ine.  (N.Y.S.A.R.C.}  v.  Rockefeller, 
357  F.  Supp.  752  (E.D.N.Y.  1973),  supplemented  sub  noni.  N.YM.A.R.C.  v.  Carei/. 
393  F  Supp.  715  (E.D.N.Y.  1975),  relief  was  granted  to  institutionalized  retarded 
persons  on  the  basis  of  a  constitutional  right  to  protection  from  harm  grounded 
in  part  upon  the  eighth  amendment  ban  against  cruel  and  unusual  punishment. 

In  addition  to  these  cases,  federal  courts  have  ordered  relief  in  other  situa- 
tions demonsti-ating  substandard  institutional  conditions.  For  example,  in  a 
case  involving  institutionalized  juveniles,  the  court  held  that  "practices  and 
policies  in  the  field  of  metlicine,  among  other  professional  fields,  are  within 
judicial  competence  when  measured  against  requirements  of  the  constitution." 
Xelson  V.  Hei/ne,  491  F.2d  3.".2,  357  (7  Cir.  1974)  ;  citing  the  Eighth  and  Four- 
teenth Amendments,  the  court  enjoined  the  institutional  practices  of  corporal 
punishment  and  punitive  use  of  drugs  against  the  juvenile  inmates  of  a  state  re- 
form school.  A  similar  result  was  reached  on  behalf  (tf  juveniles  conmiitted  to  the 
custodv  of  state  authorities  in  Texas,  in  Morales  v.  Turmaii.  383  F.  Supp.  ."i3 
(E.D.  Tex.,  1974),  rever.sed  535  F.2d  864  (5  Cir.  1976)  reinstated  430  U.S.  322 
(1977).  As  I  noted  at  the  outset,  our  department  has  an  office  of  child  advocacy 
specifically  established  to  represent  juveniles  in  New  Jersey  facilities  in  matters 
involving  the  conditions  of  their  confinement.^ 

In  Welsch  v.  Likins,  373  F.  Supp.  487,  498  (D.  Minn.  1974),  a  federal  court 
clearly  held : 

It  is  the  Court's  duty  under  the  Constitution  to  as.sure  that  every  resident 
of  [defendant  hospital]  receives  at  lea.st  minimally  adequate  care  and  treat- 
ment consonant  with  the  full  and  true  meaning  of  due  process  clause. 

In  the  wake  of  cases  such  as  Welsch  and  M'yatt.  the  United  States  Supreme 
Court  held,  for  the  first  time  in  1975.  in  a  mental  health  setting,  that  involuntary 
custodial  confinement  without  treatment  of  a  mental  patient  not  dangerous  to 
himself  or  others  violated  that  patient's  constitutional  right  of  liberty,  O'Connor 
V.  Donaldson,  422  U.S.  563,  575-576  (1975),  characterizing  the  argument  that  the 
court  should  not  lie  invoh  ed  as  "unpersua.sive.'"  adding  : 

Where  "treatment"  Is  the  sole  asserted  ground  for  depriving  a  person  of  lil)orty, 
it  is  plainly  unacceptable  to  suggest  that  the  courts  are  powerless  to  determine 
whether  the  asserted  ground  is  present. 

iJn  addition,  it  should  be  noted  that  this  Department's  Division  of  Public  Intere.st 
Advocacy  has  litigated  cases  on  behalf  of  elderly  residents  of  nursing  homes,  arguing 
successfully  that  they  are  entitled  to  procedural  due  process  prior  to  their  involuntaiy 
transfer  to  other  facilities.  Klein  v.  Califinio  (3  Cir.  197S). 
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Id.  at  574. 11.  10. 

Thi.s  brief  overview  reflects  the  creative  responsiveness  of  the  Federal  Judi- 
■  ciary  when  faced  wirli  challenges  to  unconstitutional  and  unconscionable  stand- 
ards of  care  for  the  institutionalized  mentally  ill  and  disabled.  In  the  words  of 
Judge  Johnson : 

"Ours  is  a  government  of  separate  and  equal  powers.  Under  our  Constitution, 
the  duty  of  protecting  the  health  and  well-being  of  our  citizenry  falls,  in  the 
first  instance,  on  our  duly  elected  representatives  in  the  executive  and  legisla- 
tive branches  of  government.  To  the  executive  and  legislative  branches  is  also 
entrusted,  in  the  first  instance,  the  responsibility  for  protecting  and  securing 
these  inalienable  rights  to  liberty  and  dignity  which  we  as  a  free  people,  enjoy. 
Howevex',  when  the  representative  arms  of  our  government,  either  affirmatively 
tlirough  the  arrogatioii  of  undelegated  powers  or  passively  through  the  callousness 
and  neglect,  fail  to  perform  their  role  in  securing  these  rights  and  leave  them 
endangered,  it  is  the  constitutional  duty  of  the  judiciary  to  step  in  and  fill  this 
-dangerous  void."  " 

These  sentiments  were  recently  echoed  by  the  President's  Commission  on 
^lental  Health  :  Task  force  on  legal  and  ethical  issues  which,  in  issuing  its  final 
report  and  recommendations,  advocated  the  endorsement  of  "legislation  which 
would  give  the  United  States  Department  of  Justice  standing  to  litigate  on 
behalf  of  mentally  handicapped  persons  whose  civil  and/or  constitutional  rights 
have  been  violated."  4  app.,  task  force  report  submitted  to  the  President's  Com- 
mission on  Mental  Health,  1359,  1371  (1978).  I  can  do  little  more  than  add  my 
voice  to  that  of  the  task  force's. 

I  should  say  that  I  recognize  the  often-expressed  fear  that,  if  this  legislation 
is  to  be  enacted,  all  of  the  States  would  be  invaded  by  armies  of  Justice  Depart- 
ment law^vers  who  will  file  suits  willy-nilly  over  every  little  problem  found  in  a 
hospital  or  institution.  This  projection  is  far  removed  from  reality.  The  safe- 
guards built  into  the  law^  insure  that  only  pervasive  and  egregious  conditions 
will  be  dealt  with  at  all,  and  make  it  impossible  for  the  attorney  general  to  go 
to  court  until  all  non-litigative  means  of  resolving  the  problem  have  been 
■exhausted.  Moreover,  as  the  experience  of  the  department  of  the  public  advocate 
makes  clear,  having  the  power  and  authority  to  bring  suit  does  not  mean  that 
It  will  be  exercised  for,  with  proper  attitudes  on  all  sides,  much  can  be  accom- 
plished without  going  to  court.  On  the  other  hand,  it  must  be  recognized  that 
■without  that  authority  in  reserve,  it  will  be  at  times  difficult  to  bring  about  a 
reform  through  negotiation. 

The  experience  of  our  office  of  inmate  advocacy  may  be  instructive  on  this 
point.  About  three  years  ago,  that  office,  which  has  statutory  authority  to  repre- 
sent the  interests  of  persons  in  penal  confinement,  began  a  siiecial  program  deal- 
ing with  county  jails.  New  Jersey  has  twenty-one  counties  which  contain  tw^enty- 
nine  adult  jails  and  prisons.  To  begin  this  project,  stafi'  of  the  office  visited  all  of 
those  institutions  and  comprehensively  evaluated  them  with  regard  to  conditions 
faced  by  the  inmates.  It  was  determined  that  major  deficiencies  with  regard  to 
legal  and  professional  standards  existed  in  eleven  institutions  in  ten  counties. 
In  nine  of  these,  a  report  on  our  findings  was  prepared  and  discussions  were  held 
"with  county  officials.  In  all  cases,  some  degree  of  cooperation  was  achieved,  and 
The  principal  problems  corrected.  In  only  one,  the  local  sheriff  decided  to  "stone- 
wall." refusing  to  let  our  staff  into  the  jail,  and  later  refusing  to  agree  to  any 
Init  a  few  minor  reforms.  Because  of  this  posture,  the  office  was  compelled  to 
iliring  suit.  In  time,  under  the  reasonable  leadership  of  the  county's  legal  staff 
and  governing  body,  a  settlement  was  reached  on  most  of  the  issues.  Thus,  in 
three  years  of  operation,  in  twenty-one  counties,  it  has  been  necessary  to  resort 
to  litigation  only  once.  On  the  other  hand,  it  is  clear  that  if  the  power  to  bring 
suit  did  not  exist,  the  substantial  improvements  that  were  made  elsewhere  might 
not  have  been  as  readily  achieved. 

I  have  little  doubt  that  this  pattern  will  be  typical  of  what  will  occur  nation- 
ally when  H.R.  10  becomes  law,  particularly  under  the  conscientious  direction 
of  Attorney  General  Bell  and  Civil  Rights  Division  head.  Drew  Days. 

Some  of  the  other  arguments  advanced  by  the  opponents  of  this  bill  remind 
me  of  the  classic  law  school  story  of  the  defenses  raised  by  the  man  sued  for 
breaking  his  neighbor's  wagon.  First,  he  said  he  never  had  the  wagon.  Second, 


2  ??ppech  bv  Judge  Frank  M.  Johnson,  Jr.,  at  the  Dedication  of  the  G.  Werber  Bryon 
Psychiatric  Hospital,  Columbia,  South  Carolina,  Februarj-  21,  1878. 
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he  claimed  that  it  was  already  broken  when  he  borrowed  it  Finally  he  swore 
that  it  was  perfectly  alright  when  he  returned  it.  Similarlv.  the  State  officials 
challenging  this  bill  say  that  existing  law  is  adequate  to  deal  with  the  problems 
now  found  in  our  institutions,  but  that  it  would  pose  an  intolerable  financial 
burden  on  the  States  to  comply  with  the  court  orders  that  will  be  extended 
against  them.  While  lawyers  may  freely  and  appropriately  raise  inconsistent 
defenses  in  court,  they  should  be  challenged  if  they  do  so  in  Congress.  If  existing 
laws  were  working  as  well  as  they  say,  the  institutions  would  be  functioning  in 
accordance  with  legal  standards  right  now,  and  there  would  be  little  cost  in- 
volved in  improving  them.  That  some  costs  will  be  incurred  in  some  places  is  clear 
evidence  that  substandard  facilities  do  exist,  and  that  existing  laws  and  remedies 
have  not  met  this  need. 

A  further  comment  on  the  financial  burden  argument  is  in  order  here.  As  a 
State  official,  I  am  well  aware  of  the  many  demands  on  the  State  and  local 
taxpayers,  and  the  justifiable  endeavor  to  limit  expenditures.  However,  as  long 
as  our  States  and  counties  continue  to  operate  mental  hospitals,  senior  citizens 
housing,  juvenile  detention  facilities,  and  jails,  I  cannot  agree  that  our  fellow 
citizens  who  are  confined  in  them  must  be  subjected  to  abuse  because  we  cannot 
"afford"  to  treat  them  with  humanity.  The  deprivation  by  a  State  of  fundamental 
constitutional  rights  can  never  be  justified  by  a  claim  of  inadequate  fiscal  re- 
sources. A  State  is  not  free,  for  budgetary  or  any  other  reasons,  to  provide  a 
social  service  in  a  manner  which  results  in  the  denial  of  individual  constitutional 
rights.  The  choice  between  administrative  convenience  and  economy  on  the  one 
hand,  and  Federal  privilege  and  immunities  on  the  other  hand,  has  already  been 
made  by  those  who  drafted  our  Federal  Constitution  and  the  States  that  agreed 
to  abide  by  its  dictates. 

That  brings  up  the  argument  of  the  opponents  that  this  bill  is  in  itself  uncon- 
stitutional. Many  members  of  this  committee  and  others  who  will  testify  before 
you  are  well  versed  in  constitutional  law :  As  an  attorney  with  considerable 
experience  in  that  field  myself,  I  have  no  doubt  of  the  constitutional  validity  of 
H.R.  10.  It  creates  no  new  rights,  but  merely  provides  a  mechanism  for  the  en- 
forcement of  the  existing  rights  of  United  States  citizens.  As  such,  it  is  clearly 
proper  under  section  5  of  the  fourteenth  amendment. 

I  would  like,  however,  to  make  some  comments  on  section  4  of  H.R.  10,  which 
relates  to  grievance  procedures  in  penal  facilities,  as  that  section  was  inserted 
since  I  last  reviewed  this  matter  with  you.  It  has  been  suggested  that  some 
prisoners'  rights  advocates,  otherwise  supportive  of  the  bill,  oppose  this  section. 
I  do  not  agree,  as  I  consider  it  a  very  valuable  step.  In  fact  I  would  suggest  ex- 
panding the  scope  of  applicability  of  the  proposed  grievance  resolution  system 
to  include  juveniles  held  awaiting  trial.  New  Jersey  has  recently  promulgated 
administrative  regulations  establishing  gTievance  procedures  in  our  State  ju- 
venile detention  facilities ;  these  procedures  are  similar  in  nature  and  scope  to 
those  proposed  in  section  4  of  H.R.  10  for  adults  confined  in  jails,  prisons,  other 
correctional  facilities,  and  pretrail  detention  facilities.  We  perceive  no  sound 
basis,  in  logic  or  fact,  for  differential  treatment  of  adult  and  juvenile  residents 
of  pretrial  detention  facilities  for  these  purposes. 

In  our  work  in  prisons  and  jails,  we  have  found  that  the  most  important  in- 
gredient to  insure  that  both  the  legitimate  concerns  of  the  inmates  and  the 
safe  and  secure  function  of  the  institution  are  afforded  is  an  effective  communica- 
tion mechanism  between  the  population  and  the  administration.  The  worst  thing 
that  one  can  do  to  a  prisoner  with  a  problem  or  a  question  is  to  give  him  no 
answer  at  all.  Normally,  it  is  better  to  deny  the  request  quickly  and  clearly 
than  to  let  the  matter  hand  open.  Thus,  we  frequently  encourage  jail  adminis- 
trators to  set  up  grievance  mechanisms  for  inmate  complaints.  In  many  cases 
wardens  who  have  reluctantly  complied  with  that  request  have  come  to  us 
after  a  few  months  to  say,  "I  don't  know  how  we  got  along  without  it  before 
now.  It  makes  my  job  much  easier." 

Section  4  will  encourage  the  development  of  effective  grievance  procedures 
in  two  ways.  First,  it  will  provide  a  model  grievance  mechanism  which  can 
be  readily  adapted  for  any  prison  or  jail.  Second,  it  will  reduce  the  likelihood 
that  administrators  who  adopt  such  mechanisms  will  be  compelled  to  answer 
pro  se  suits  in  federal  courts.  (As  an  important  side  benefit,  it  will  reduce  the 
time  that  federal  judges  must  spend  on  such  matters. )  On  the  other  hand,  there 
is  no  mandatory  requirement  that  grievance  procedures  be  set  up,  and  no  ad- 
ministrator will  be  forced  to  adopt  one.  I  am  convinced  that  most  of  them  will 
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welcome  the  idea,  and  the  provisious  of  this  section  will  make  it  easier  for  them 
to  do  so,  and  give  them  a  small  reward  for  the  action.  The  "price"  of  continuing^ 
42  U.8.C.A.  §  1983  for  no  more  than  90  days,  it  seems  to  me,  is  a  relatively  small 
one  for  the  expected  benefits. 

Another  area  of  public  advocate  experience,  equally  illustrative  of  the  need 
for  passage  of  H.R.  10,  is  the  provision  of  protection  and  advocacy  services  for 
the  mentally  retarded  and  other  developmentally  disabled  individuals  pursuant 
to  P.L.  94-103,  known  as  the  Developmental  Disabilities  Bill  of  Rights  Act. 
P.L.  94-103.  enacted  into  law  in  1975,  mandates  that  each  state  and  territory 
establish  a  system  to  protect  and  advocate  the  rights  of  mentally  retarded  and 
other  developmentally  disabled  people.  This  aspect  of  94-103  has  been  suc- 
cessfully implemented  and  today  such  systems,  commonly  called  P&A  systems, 
operate  in  53  states  and  territories. 

Critics  of  H.R.  10  argue  that  in  light  of  this  success,  such  legislation  is  un- 
necessary because  the  P&A  systems  are  empowered  to  pursue  "legal,  adminis- 
trative and  other  remedies"  on  behalf  of  developmentally  disabled  people  and 
can  thus  protect  them  from  the  abuse  and  neglect  inherent  when  care  is  pro- 
vided in  institutional  settings.  As  chief  administrator  of  an  agency  which  is 
credited  with  implementing  the  first  P&A  system  in  the  country — a  system  which 
has  served  as  a  model  for  those  established  in  many  other  jurisdictions — I  feel 
particularly  qualified  to  refute  the  theories  of  such  critics  and  to  say  that,  if 
anything,  the  experience  of  P&A  systems  generally,  and  our  own  program  in 
particular,  demonstrates  that  the  enactment  of  H.R.  10  is  necessary. 

One  cannot  say  with  certainty  what  the  developmentally  disabled  population 
of  New  Jersey  is.  Estimates  vary  from  between  100.000  to  300,000.  Federal  fund- 
ing for  protection  and  advocacy  is  made  available  on  the  basis  of  a  formula  grant 
derived  from  the  total  population  of  each  state.  New  Jersey's  share  for  the  current 
fl.scal  year  is  $78,000.  It  has  not  been  increased  since  the  legislation  was  enacted ; 
and  President  Carter's  budget  request  for  fiscal  year  1980  seeks  the  same  level  of 
funding,  despite  authorization  by  Congress  to  increase  it  more  than  fourfold. 
However,  New  Jer.sey  is  more  fortunate  than  many  of  its  sister  states.  More  than 
10  states  receive  the  minimum  allotment  of  ,$20,000  per  year.  These  include  many 
of  the  large,  sparsely  populated  western  states  which  dwarf  New  Jersey  geo- 
graphically. It  is  not  necessary  to  dwell  on  the  strain  which  geographic  obstacles 
can  place  on  staff  and  resources.  New  Jersey  has  had  the  further  good  fortune 
of  attaining  three  additional  grants  which  have  increased  its  operating  budget 
to  about  $300,000  annually,  and  which  enable  us  to  maintain  a  professional  staff 
of  10.  Many  other  states  have  not  been  able  to  obtain  additional  resources  to 
supplement  their  programs. 

The  P&A  systems,  New  Jersey's  included,  are  very  small  and  their  task  is  very 
large.  To  expect  that  such  systems  can  fully  address  the  problems  of  the  institu- 
tionalized retarded  presuppo.ses  a  program  on  a  scale  which  does  not  exist.  It  also 
presupposes  that  institutional  issues  are  the  only  concerns  of  the  developmentally 
disabled  persons  which  a  P&A  sy.stem  must  address ;  this  is  not  the  ca.se. 

Following  the  mandate  of  P.L.  ^-103  and  the  guidance  of  our  advisory  com- 
mittee—the New  Jersey  developmental  disabilities  council — we  are  attempting 
to  provide  a  full  assortment  of  advocacy  services.  Recognizing  that  a  .significant 
number  of  potential  clients  do  not  have  the  capacity  to  voice  a  complaint,  we  have 
instituted  an  on-going  program  of  outreach  to  inform  and  educate  service  pro- 
viders and  the  general  public  about  the  rights  and  needs  of  developmentally  dis- 
abled persons.  We  are  also  working  with  parents'  groups  and  other  citizens  groups 
to  develop  in  them  the  capacity  to  be  self-advocates,  and  thereby  free  us  to  serve 
others. 

We  also  recognize  the  importance  of  providing  technical  assistance  to  affect  the 
development  of  new  laws  and  regulations  to  better  meet  the  needs  of  the  disabled. 
As  consciou.sness  about  the  rights  of  such  individuals  is  raised,  the  opportunities 
to  provide  such  services  has  increa.sed.  On  the  state  level,  we  are  actively  in- 
volved with  law  and  regulations  involving  such  important  issues  as  guardianship, 
barrier  free  design,  special  education,  case  management  and  civil  rights. 

Our  department  maintains  a  toll-free  hot  line  and  the  P&A  program  has  re- 
ceived and  attempted  to  negotiate  a  .solution  in  more  than  600  cases.  The  number 
of  complaints  we  receive  is  escalating  as  we  become  better  known.  However,  we 
have  passed  the  point  where  re.sources  are  sufiScient  to  addre.ss  all  of  the  com- 
plaints which  we  receive.  Complaints  involving  .special  education  and  the  ade- 
quacy of  individualized  habilitation  plans  must  be  toned  down  unless  we  can 
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negotiate  a  solution  without  resort  to  the  courts  or  the  administrative  aiJi)eaIs 
process.  Otherwise,  we  would  soon  lose  our  capacity  to  handle  new  complaints. 

Fortunately,  in  many  cases,  a  settlement  can  be  easily  negotiated  because 
service  providers  are  usually  conscientious  and  willing  to  modify  their  programs 
to  meet  the  needs  of  their  clientele.  But  some  of  these  complaints  prove  intracta- 
ble, and  litigation  becomes  necessary.  We  have  litigated  cases  involving  issues 
such  guardianship,  access  to  programs,  treatment  rights  and  deinstitutionali- 
zation. It  should  be  understood  that  our  program  is  in  a  better  ix)sition  to 
initiate  a  lawsuit  than  many  P&A  systems  which  are  without  the  resources  to 
retain  an  attorney  and  must  rely  upon  an  often  tenuous  relationship  with  a 
program  such  as  legal  services  to  accept  referrals.  Still  other  P&A  systems  have 
invested  their  resources  more  heavily  in  community  training  and  other  similar 
programs  and  may  have  only  one  staff  attorney. 

Many  problems  are  more  easily  resolved  when  they  are  brought  to  public  atten- 
tion so  that  the  weight  of  public  opinion  can  be  added  to  the  force  of  legal  argu- 
ment. AVe  have  recently  completed  several  studies  which  can  be  used  to  mobilize 
public  opinion  in  support  of  the  needs  of  developmentally  disabled  persons.  Sur- 
veys of  the  adequacy  of  community  based  programs  for  deinstitutionalized  per- 
sons and  of  the  implementation  of  the  New  Jersey  Developmental  Disabilities 
Rights  Act  by  the  State  oi)erated  institutions  have  been  recently  completed.  While 
the  results  of  these  surveys  are  disturbing,  we  will  first  attempt  to  bring  public 
pressure  to  bear  on  the  i>ersons  resix)nsible  for  the  situations  uncovered  before 
considering  litigation. 

The  initiation  of  institutional  suits  by  the  Justice  Department  which  would 
be  permitted  if  H.R.  10  were  enacted,  would  allow  the  P&A  systems  to  play 
other  roles  in  the  improvement  of  institutional  care  more  in  keeping  with  their 
limited  resources  and  broad  mandate  to  serve  all  developmentally  disabled  people. 
For  instance,  if  resources  permitted,  they  might  seek  to  be  involved  as  aiiiicns 
curiae,  to  advise  the  court  of  the  impact  a  particular  remedy  might  have  in 
practice  or  its  impact  on  persons  not  a  member  of  the  class  or  in  other  parts  of 
the  service  delivery  system  not  directly  challenged  in  the  proceedings.  A  role  in 
monitoring  the  implementation  of  consent  orders  or  other  subsequent  relief 
might  be  assumed.  A  number  of  roles  are  possible. 

It  is  not  possible  for  a  system  such  as  New  Jersey's  to  address  more  than  a 
fraction  of  the  institutional  problems  which  eixst  in  this  State.  And  to  even 
do  this  involves  a  trade  off  of  advocacy  services  to  others.  In  my  opinion  the 
P&A  systems  throughout  the  nation  have  been  effective  despite  inadequate  fund- 
ingg.  But  even  if  more  funding  for  them  was  realized,  the  problems  remain  large 
and  complex  and  the  potential  assistance  provided  by  H.R.  10  vital. 

It  might  be  argued  that  my  recitation  of  the  public  advocate's  activities  may 
have  proved  too  much — that  these  are  state  problems  that  can  and  should  be 
handled  by  State  agencies.  However,  it  should  be  emphasized  that  New  Jersey 
is  the  onhi  one  of  fifty  States  that  provides  such  comprehensive  representation 
for  the  incarcerated  and  the  institutionalized.  Even  in  New  Jersey,  the  necessity 
for  involvement  l)y  the  Attorney  General  may  ari.se.  One  example  is  the  New 
Jersey  State  Prison  .system,  which  is  presently  operating  at  greater  than  1.507f 
om  capacity.  The  effects  of  this  overcrowding  on  inmates  may  have  risen  to 
the  level  of  cruel  and  unusual  punLshment.  Significantly,  this  is  one  area  in 
which  the  State  legislature  has  refused  to  continue  funding  for  the  advocacy 
of  prisoners'  rights.  Finally,  even  in  the  mental  health  field,  because  of  staffing 
limitations  it  is  impossible  for  our  division  to  provide  individual  services  to 
more  than  half  of  the  institutionalzed  patients  of  the  State,  or  to  provide  class 
action  representation  on  many  of  the  otherwise-meritorious  cases  which  come  to 
our  attention. 

It"  every  state  were  to  adopt  legisliition  creating  agencies  similar  to  the  public 
advocate,  the  federal  government's  interest  in  the  passage  of  H.R.  K)  should 
still  remain  intact.''  If  the  federal  law  is  violated  anywhere  in  this  country, 
whether  it  be  by  an  income  tax  evader  or  by  the  warden  of  a  state  prison,  the 
federal  government  has  the  ]iower  and  the  duty  to  uphold  the  legitimacy  of  its 
laws.  No  strawman  argument  of  "Federalism'"  can  vitiate  the  supremacy  clause 
of  the  federal  constitution.  As  the  Supreme  Court  stated  nearly  90  years  ago. 
"without  the  [concept  of]  sovereignty  .  .  .  ,  the  national  government  would  be 


3  Thpre  is  little  donbt  that  Xew  Jersey  is  settinjEr  the  pace  for  the  nation  in  protecting 
the  rights  of  the  institutionalized.  However,  State  efforts  even  in  Xew  Jersey  are  increas- 
ingly esperienoing  the  pressures  of  budget  belt-tightening. 
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nothing  but  an  advisory  government  ...  it  mu.st  execute  its  powers,  or  it  is  no 
government."  Cunningham  v.  Neagle,  1.3.^  U.S.  64  (1890). 

These  arguments  are  further  buttressed  by  the  clear  language  of  the  United 
States  Supreme  Court  in  cases  such  as  Bounds  v.  t<mi.th,  430  U.S.  817,  97  S.  Ct. 
1494,  1495  (1977),  holding  that  it  is  "now  established  beyond  doubt  that  pris- 
oners have  a  constitutional  right  of  access  to  the  courts,"  and  that  that  access  be 
"adequate,  effective  and  meaningful."  In  the  Bounds  case,  the  Supreme  Court 
takes  note  of  the  state's  argument  that  such  court  involvement  exceeds  its, 
powers,  but  specifically  rejects  that  theory  as  a  "[particularly  inappropriate] 
hyperbolic  claim,"  id.  at  1500.  noting  that  judicial  restraint  "cannot  encompass 
any  failure  to  take  cognizance  of  valid  con.stitutional  claims."  Id.,  citing 
Procumer  v.  Martinez,  416  U.S.  390,  405  (1974). 

As  I  stated  in  my  previous  appearances  liefore  this  committee  in  hearings  on 
the  predecessors  to  H.R.  10,  namely  H.R.  2439  and  5791,  the  constitutional  man- 
date for  this  legislation  is  buttres.sed  by  its  practical  and  moral  necessity.  While 
42  U.8.C.A.  §  1983  provides  possible  remedies  for  individuals  whose  civil  rights 
are  abridged  by  state  government  officials,  many  prisoners  and  the  mentallv 
handicapped  cannot  utilize  that  avenue  of  rederess.  Pretrial  detainees  are  often 
afraid  to  voice  their  opposition  to  jail  staff  and  jail  policies  because  they  are 
afraid  that  their  actions  will  affect  the  outcome  of  pending  criminal  prosecutions. 
In  addition,  they  are  a  transient  population  and  may  not  be  in  jail  when  an  action 
is  ready  to  be  filed.  While  class-action  certifications  alleviate  some  of  these  prob- 
lems, the  remedy  supplied  by  this  bill  appears  more  practicable.  Furthermore, 
institutionalized  persons,  such  as  the  mentally  disabled,  often  may  not  have 
full  cognizance  of  their  rights  or  may  themselves  acquiesce  in  an  illegal  practice 
such  as  racial  segregation.  Indeed,  the  vast  majority  of  those  involuntarily  con- 
fined in  state  institutions  are  those  without  sufficient  funds  to  represent  "them- 
selves. Class  repre.sentation  by  the  attorney  general  mav  be  the  only  means  bv 
which  their  grievances  will  be  redressed. 

It  is  unlikely  that  the  attorney  general,  in  exercising  his  mandate  under  this 
bill  would  be  resented  for  "outside  interference"  any  more  than  is  the  public  ad- 
vocate. It  should  be  noted  that  the  state  agencies  against  which  we  have  Itrought 
civil  actions  are  repre.sented  by  the  State  Attorney  General.  As  advocate  for 
those  who  run  the  state  institutions,  the  State  Attorney  General  has  at  times 
assumed  a  position  distinctly  adversarial  to  that  of  those  institutionalized  or 
incarcerated. 

In  order  to  effectively  fulfill  the  purpose  of  the  bill,  however,  in  addition  to 
our  suggestions  as  to  expansion  of  the  grievance  procedures  in  section  4  we 
i  f7f /Tf  !'J^\^''  amendatory  change  to  clarify  the  intent  of  this  bill.  In  section 
1(1)  (A),  the  term  "institution"  currently  includes  a  facilitv  "which  is  owned 
operated  or  managed  by  or  provides  services  on  behalf  of  or  pursuant  to  a  con- 
tract with  any  State  or  political  subdivision  of  a  State."  This  section  should  be 
clarified  to  specifically  include  residential  facilities  such  as  nursing  homes  and 
boarding  homes  which  may  be  operated  pursuant  to  State  licensure  rather  than 
through  a  contractual  agreement.  We  suggest  that  the  section  in  question  be 
amended  by  inserting  the  words  "or  licensure  by"  after  the  word  "with"  on 
p.  3.  line  2  of  the  bill. 

Allow  me  to  conclude  with  one  final  thought:  When  I  last  appeared  before 
this  committee  on  the  prior  version  of  H.R.  10,  I  recalled  Dostoevski's  comment 
that  the  spirit  of  a  nation  can  be  judged  by  the  quality  of  its  prisons.  If  we  are 
unable  to  make  some  effort  to  insure  that  the  mentally  ill,  the  aged,  homeless 
and  troubled  youth,  the  mentally  and  physically  handicapped,  as  well  as  the 
imprisoned,  who  reside  in  our  State-run  institutions  are  treated  with  basic 
humanity  and  decency,  what  kind  of  spirit  can  we  say  that  we  have  as  a  Nation? 
The  fate  of  H.R.  10  may  provide  an  answer  to  this  question. 


Statement  fob  the  National  Citizens  Coalition  fob  Nubsing  Home  Refoem 

BY  Elma  Griesel 

The  National  Citizens  Coalition  for  Nursing  Home  Reform,  established  in 
1975,  consists  of  more  than  100  individuals  and  40  groups  from  25  states  working 
to  improve  conditions  for  nursing  home  residents. 

The  Coalition  supports  Senate  Bill  10,  as  it  would  apply  to  long  term  care 
facilities.  In  fact,  Frieda  Gorrecht,  chairperson  of  the  Coalition,  testified  at 
the  1977  hearings  of  predecessor  bill  S.  1393. 
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However,  this  bill  as  written  would  not  api:)ear  to  be  responding  to  the  needs 
of  the  prepondei-ance  of  nursing  home  residents,  because  the  vast  majority  of 
America's  nursing  homes  are  proprietary  and  privately  owned.  "We  would  urge- 
that  the  protection  granted  to  residents  in  "any  State-supported  intermediate  or 
long  term  care  .  .  .  facility"  be  interpreted  or  rewritten  to  include  all  nursing 
homes  in  which  the  state  is  significantly  involved. 

Most  states  have  enormous  influence  on  private  nursing  homes  through  finan- 
cial support,  and  laws  and  regulations  governing  their  operation.  That  involve- 
ment generally  includes,  l»nt  is  not  limited  to:  issuing  the  certificate  of  need: 
licensing  the  home;  certifying  the  home  for  participation  in  Medicare  and 
Medicaid :  implementinu'  regulations :  performing  annual  inspections  for  renewal 
of  licenses  and  certification;  providing  and  administering  Medicaid  funds: 
licensing  nursing  home  administrators ;  providing  protective  services,  adminis- 
tering annual  review  of  patient  status  of  Medicaid  recipients;  inspscting  homes 
for  compliance  with  Life  Safety  Codes;  determining  level  of  care  of  Medicaid 
recipients;  maintaining  guardianship  for  a  number  of  residents. 

It  is  our  belief  that  an  abridgement  of  the  civil  rights  of  residents  in  any  home 
is  serious  enough  to  warrant  intervention  by  the  U.S.  Attorney  General.  It  has 
also  been  stated  that  S.  10  creates  no  new  substantive  rights.  Consequently,  it  is 
imperative  that  prote<^-tion  of  whatever  rights  do  exist  be  extended  to  and  en- 
forceable on  behalf  of  all  citizens  living  in  long  term  care  facilities. 

Nursing  home  residents  are  an  isolated,  neglected  yet  increasingly  growing 
segment  of  our  population.  They  are  frequently  prevented  from  elfectivfly 
exercising  their  rights.  It  has  become  necessary  for  the  government  to  reciuire 
homes  to  adopt  a  residents  bill  of  rights  which  delineates  and  defines  rights  of 
residents.  Yet  there  is  no  effective  mechanism  to  enforce  tliese  rights  ;  thus  they 
can  be  violated  with  no  recourse  by  the  residents. 

It  is  interesting  to  note  that  those  ri'.chts  guaranteed  by  the  residents  bill 
of  rights  are  ones  that  most  people  take  for  granted:  among  them  are  the  right 
to  l»e  treated  with  dignity :  the  right  to  free  association ;  the  right  to  privacy  : 
the  right  to  l)e  free  from  physical  and  mental  abuse.  Tliese  rights  are  often 
denied  nursing  home  residents,  and  they  are  helpless  in  attempting  to  assert 
them.  Fear  of  retaliation,  or  worse,  transfer,  liy  the  home  is  always  present 
and  an  important  consideration  of  any  residents  who  contemplate  complaining. 
l!i  any  case,  few  states  have  established  requirements  for  complaint  procedures 
within  the  home,  so  that  legal  measures  are  almost  mandatory.  Yet  residents 
tvpieallv  have  limited  access  to  lawyers  and  generally  no  means  to  afford  them. 
Thus  remedies  available  to  residents  are  extremely  limited.  Authorizing  the 
I\S.  Attorney  General  to  initiate  suits  on  behalf  of  those  residents  whose  rights 
have  been  abused  would  relieve  the  threat  of  retaliation  and  afford  access  to 
the  courts  and  the  legal  process. 

The  Coalition  supports  S.  10  as  a  progressive  means  to  upgrade  the  quality 
of  the  nursing  home  system. 

Part  2.  Letters  and  TELEGRA:\r  Submitted  for  the  Record 

'Epilepsy  Foundation  op  America, 

Washinffton,  B.C.,  February  8,  1979. 

Hon.  Birch  Bayh, 

Chairman,  Senate  Siohcommittee  on  the  Constitution, 

RKSsell  Sciiatr  Office  Huildiiu/.  Washiu[/to)i.  B.C. 

Dear  Senator  Bayh:  Tlie  Epilepsy  Foundation  of  America  would  like  to 
express  its  support  for  S.  10,  the  bill  to  protect  the  constitutional  rights  of 
institutionalized  individuals,  and  to  commend  you  for  your  leadership  in  intro- 
ducing this  legislation.  ,  ^.  .  ■     .     ^■ 

We  have  joined  with  the  National  Association  for  Retarded  Citizens  in  testi- 
mony in  support  of  the  bill  which  will  be  presented  at  the  hearing  on  February 
9  In  addition,  we  would  like  to  cite  the  report  of  the  Congressionally  mandatert 
national  Commission  for  the  Control  of  Epilepsy  and  Its  Consequences,  which 

"At  the  present  time,  the  federal  government  does  not  have  authority  to  liti- 
gate in  cases  of  medical  maltreatment  of  persons  who  are  confined  to  institutions 
for  either  care  or  treatment.  Without  this  ability,  it  is  virtually  impossible  for 
the  government  to  enforce  standards  of  care  and  protect  the  rights  of  institu- 
tionalized individuals.  A  correction  of  this  deficiency,  though,  will  require  a 
specific  change  in  federal  law." 
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The  Commission,  therefore,  recommended  in  its  Recommendation  No.  68 — 
Independence  and  Equality  : 

"Congress  should  pass  legislation  providing  statutory  authority  to  the  Depart- 
ment of  Justice  to  litigate  to  protect  the  constitutional  rights  of  persons  confined 
to  institutions  or  i)lactd  by  the  state  in  residential  and  correctional  facilities,  as 
proposed  in  S.  1393,  H.R.  2439,  or  similar  legislation.  Such  legislation  should 
include  the  authority  to  enforce,  through  litigation,  standards  of  care  defined 
by  the  federal  government." 

We  would  like  to  express  to  you  our  deep  appreciation  for  your  efforts  in  this 
and  other  areas  to  improve  the  quality  of  life  for  the  2  million  Americans  who 
have  epilepsy. 
Sincerely, 

Edward  Newman,  Ph.D., 
Chairman,  Government  Affairs  Committee. 


United  Cerebral  Palsy  Associations 

OF  New  York  State,  Inc., 
New  York,  N.Y.,  April  2,  1979. 
Hon.  Birch  Bayh, 

Cltairnian.    U.S.    Senate    Committee    on    the   Judiciary,    Subcommittee    on    the 
Constitution,  Washington,  B.C. 

Dear  Senator  Bayh  :  In  hearing  the  testimony  of  Commissioner  Coughlin 
regarding  S.  10,  the  Subcommittee  may  find  it  useful  to  also  hear  the  views  of 
one  of  the  largest  voluntary  providers  in  the  country.  As  Executive  Director  of 
the  United  Cerebral  Palsy  Association,  a  voluntary  agency  providing  day  and 
residential  services  to  the  developmentally  disabled,  and  as  a  voluntary  defend- 
ant in  New  York  Association  for  Retarded  Children,  Inc.  et  al.,  v.  Carey  et  al, 
I  consider  enactment  of  S.  10  to  be  of  serious  concern  to  this  agency. 

I  write  to  you  from  a  perspective  of  representing  the  concerns  of  parents,  rela- 
tives and  friends  of  the  developmentally  disabled  as  well  as  that  of  a  major 
service  provider.  I  believe  that  only  through  careful  systematic  legislation  and 
regulation  of  the  provision  of  human  services  b.v  government  in  partnership  with 
parents,  consumers,  and  local  voluntary  agencies  and  providers  will  necessary 
reforms  be  accomplished  and  an  effective  service  delivery  system  be  developed. 

Voluntary  agencies  in  New  York  constitute  a  major  portion  of  the  community 
services.  We  cooperate  with  other  consumer,  provider  and  advocacy  groups  to 
press  for  reform  where  it  is  needed.  United  Cerebral  Palsy  and  our  sister  organi- 
zation. New  York  State  Association  for  Retarded  Children  with  a  combined 
membership  of  approximately  70.000,  are  unique  in  that  we  provide  a  complex 
array  of  residential  and  day  programs  whereas  in  other  states  these  agencies 
function  mainly  as  advocates  for  the  retarded.  AVe  are  quite  experienced  with 
the  practical  realities  of  an  effective  service  delivery  system.  It  is  reasonable 
regulation  tempered  with  agency  concern  and  community  advocacy  that  results 
in  more  effective  services  for  the  developmentally  disabled.  Unfortunately,  this 
is  not  my  experience  in  living  with  the  Willowbrook  Consent  Judgment.  Tlieoret- 
ical  and  philosophic  concepts,  many  of  which  are  not  generally  accepted  and  for 
which  there  is  no  hard  evidence,  are  mandated  with  no  latitude  for  individualiza- 
tion. Too  often  members  of  the  Panel  espouse  such  theories  which  in  an  ideal 
world  we  could  all  support,  however,  they  have  been  unable  to  implement  these 
even  in  their  own  institutions. 

Mandating  strict  conformance  too  often  programmatically-irrelevant  Consent 
Judgment  standards  serves  to  hinder  the  provision  of  services.  Six  hours  of  pro- 
gramming is  uniformly  required  for  all  residents  without  regard  to  the  individ- 
ual characteristics  of  certain  cases.  Rigid  staffing  ratios  also  disregard  the 
individual  needs  of  the  residents.  For  instance,  a  rigid  staffing  ratio  overlooks 
the  fact  that  one  resident  may  need  a  1 :1  ratio  while  for  another  group  a  1 :12 
ratio  provides  sufficient  supervision.  Administrators  and  professionals  are  robbed 
of  an  important  decision-making  ability :  they  must  comply  with  a  standard  that 
is  not  necessarily  in  the  best  interest  of  those  being  served.  The  Consent  Judg- 
ment is  replete  with  these  general  requirements  and  standards  which,  by  virtue 
of  the  monitoring  bodies  insistence,  are  applied  to  individuals  with  very  different 
needs.  The  Review  Panel  has  insisted  upon  compliance  with  antiquated  record 
keeping  procedures  which  are  of  no  benefit  to  the  individual :  rather  they  merel.v 
facilitate  the  staff  person  who  is  conducting  the  audit.  The  end  result  is  that  my 
staff  spends  60  to  70%  of  their  time  filling  out  papers  which  are  of  little  program- 
matic value  to  the  resident  and  merely  enable  the  Panel  to  judge  the  adequacy 
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of  the  written  document  rather  than  to  properly  assess  the  actual  provisions  of 
services. 

Is  Congress  endorsing  an  expanded  role  for  the  Justice  Department?  What 
have  they  done  in  these  cases  that  other  interest  groups  have  not  accomplished? 
I  do  not  believe  the  Justice  Department  has  the  professional  training  or  exper- 
tise in  serving  the  developmentally  disabled  to  make  necessary  programmatic 
decisions  in  establishing  standards. 

The  voluntary  providers,  parents  and  constituents  have  an  important  working 
role  in  planning  and  providing  services  for  the  developmentally  disabled.  Because 
of  their  perspectives  they  are  more  familiar  with  the  available  services,  need  for 
services  and  resources  in  the  community.  Often,  these  decisions  should  be  made 
by  the  local  service  providers  rather  than  the  Justice  Department  or  judicial 
rulings  which  .severely  limit  discretion  in  the  decision-making  process. 

I  strongly  object  to  this  legislation  which,  from  my  experience  as  a  defendant 
in  the  Willowbrook  litigation,  will  not  allow  for  involvement  of  parents  and 
advocates  of  the  developmentally  disabled  in  making  crucial  decisions,  will 
hamijer  the  administrator  and  will  further  complicate  the  provision  of  individual- 
ized and  sophisticated  services  to  the  developmentally  disabled. 
Very  truly  yours, 

Robert  Schonhorn, 

Executive  Director. 

Lutheran  Council  in  the  USA, 

Washington,  D.C.,  April  2,  1979. 
Hon.  Birch  Bath, 

Vhairtnun,    Subconnnittce    on    the    Constitution,    Senate   Judiciary    Committee, 
Dirkscn  Senate  Office  Buiiding.  Washington,  D.C. 

Dear  Senator  Bayh  :  On  behalf  of  the  Lutheran  Council  in  the  U.S.A.,  I  com- 
mend you  for  your  sponsorship  of  and  continuing  support  for  S.  10,  a  measure 
which  would  authorize  the  U.S.  Attorney  General  to  initiate  or  intervene  in  law- 
suits to  safeguard  the  rights  of  institutionalized  persons.  The  Lutheran  Council's 
Otfice  for  Governmental  Affairs  represents  the  American  Lutheran  Church,  the 
Lutheran  Church  in  America,  and  the  Association  of  Evangelical  Lutheran 
Churches. 

The  religious  community  is  deeply  concerned  about  the  conditions  in  which 
institutionalized  perscms  live,  opposing  on  their  l)ehalf  any  denial  of  human  rights 
which  undermines  the  dignity  and  the  integrity  of  individuals.  Many  of  these 
persons  have  little  knowledge  of  their  rights  and  are  objects  of  continuing  vic- 
timization. Our  institutionalized  population  may  be  considered  a  "minority 
group."  which  stands  in  need  of  the  Justice  Department's  .special  protection  of 
their  guaranteed  rights.  We  support  S.IO,  which  would  provide  a  powerful  ad- 
vocate for  a  powerless  group  in  our  society. 

The  churches'  concern  for  institutionalized  persons  extends  to  those  who  are 
imprisoned,  who  may  be  unable,  for  a  variety  of  reasons,  to  assert  their  own 
rights.  We  encourage  you  to  resist  any  attempt  to  exclude  prisoners  from  the 
provisions  of  this  bill  or  to  weaken  the  provisions  applicable  to  them  or  to 
other  classes  of  institutionalized  persons. 

Once  again,  we  appreciate  your  leadership  in  this  important  area  and  are 
hopeful  that  your  Subcommittee  and  the  full  Judiciary  Committee  will  quickly  ap- 
prove S.  10,  so  that  it  can  come  to  the  floor  for  an  early  vote. 
Sincerely, 

Charles  V.  Bergstrom, 
Executive  Director,  Office  of  Governmental  Affairs. 


American  Psychological  Association, 

Washington,  D.C,  April  5,  1979. 
Hon.  Birch  Bath, 

Chairman,  Subcommittee  on  the  Constitution,  Senate  Judiciary  Committee, 
Dirksen  Senate  Office  Building,  Washington,  D.C. 
Dear  Senator  Bayh  :  On  behalf  of  the  nearly  50,000  members  of  the  American 
Psychological  Association  and  the  Association  for  the  Advancement  of  Psychology, 
we  wish  to  convey  our  support  of  S.  10,  your  bill  to  protect  the  civil  rights  of  the 
institutionalized. 
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By  granting  the  U.S.  Attorney  General  authority  to  initiate  action  ou  behalf 
of  institutionalized  persons  who  have  been  systematically  deprived  of  their 
rights,  the  passage  of  S.  10  would  represent  a  significant  step  toward  protecting 
institutional  and  penal  inmates  from  abuses  to  which  they  are  especially  vulner- 
able— including  overmedication,  unnecessary  physical  restraint  and  la<;k  of  pro- 
per safeguards  against  hazardous  therapies.  This  bill  would  also  work  to  secure 
other  constitutional  rights — such  as  the  right  to  treatment,  and  the  i-ight  to  due 
process  in  commiment  procedures — that  are  too  often  denied  the  institutionalized. 

We  applaud  your  leadership  and  the  initiative  shown  by  your  committee  and 
staff  in  working  for  the  passage  of  S.  10.  The  importance  of  this  bill  cannot  be 
underestimated.  When  enacted,  it  will  bring  a  great  measure  of  relief  to  the 
mentally  disabled  or  incarcerated  persons  who  by  the  nature  of  their  disability 
and/or  their  confinement  are  among  the  least  able  to  articulate  their  ovm  legal 
rights. 

As  a  profession,  psychology  is  intensely  interested  in  this  legislation,  not  only 
because  of  the  large  number  of  psychologists  working  in  state  institutions  for 
the  retarded  and  the  mentally  disabled,  and  in  prisons,  but  also  because  of  the 
social  and  ethical  principles  inherent  in  this  issue.  The  American  Psychological 
Association  and  the  Association  for  the  Advancement  of  Psychology  are  deeply 
interested  in  securing  the  highest  quality  of  life  pos.sible  for  all  people,  and  have 
given  our  support  to  numerous  actions  toward  that  goal.  Most  relevant  here 
is  the  fact  that  psychologists  have  been  consistent  and  outspoken  in  their  calls  for 
redress  in  cases  involving  deprivations  of  constitutional  and  civil  rights  of  in- 
stitutionalized persons — w^ith  direct  involvement  in  the  landmark  Wyatt  case, 
the  Dixon  case,  and  the  Morales,  Donaldson  and  Hartley  cases. 

S.  10  is  a  milestone  toward  success  in  the  efforts  behind  all  these  cases.  Once 
again,  we  thank  you  for  your  work  on  behalf  of  the  Constitutional  rights  of 
institutionalized  Americans.  We  urge  the  Congress  to  move  swiftlv  to  enact  this 
:most  necessary  and  beneficial  piece  of  legislation. 
Sincerely  yours, 

Charles  A.  Kiesler,  Ph.  D.. 

Executwe  Officer, 
American  Psychological  Association. 
Ci.AREXCE  ,T.  Martin. 
Executive  Director  and  General  Counsel, 
Association  for  the  Advancement  o/  Psychology. 


United  States  Catholic  Conference, 

Department  of  Social  De\^lopment  and  World  Peace, 

Washington,  D.C.,  April  5,  1979. 
Senator  Birch  Bayh, 

Subcommittee  on  Constitution,  Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  D.C. 

Dear  Chairman  Bayh  :  The  Catholic  bishops  of  the  United  States  have  on 
numerous  occasions  expressed  their  concern  for  the  rights  of  institutionalized 
persons.  The  U.S.  Catholic  Conference  is  therefore  greatly  encouraged  by  Con- 
gressional efforts  to  protect  these  rights  through  S.  10  and  H.R.  10.  We  believe 
that  every  person  has  a  right  to  live  under  conditions  which  enhance  their  human 
dignity  and  that  our  society  shares  a  responsibility  to  ensure  that  right. 

S.  10.  the  bill  now  before  the  Subcommittee,  would  help  to  protect  the  rights  of 
those  who  are  in  institutions  because  they  are  mentally  or  physically  disabled, 
elderly,  awaiting  trial  or  imprisoned,  or  juveniles  receiving  care  for  a  State  pur- 
pose. This  legislation  would  do  so  by  permitting  the  U.S.  Attorney  General  to 
institute  a  civil  action  on  their  behalf. 

The  Catholic  bishops  have  spoken  out  on  the  rights  of  these  same  groups  of 
people.  They  have  recommended  that  there  be  strict  standards  for  the  care  of 
these  individuals  and  that  these  standards  be  strictlv  enforced  In  1978  in  a 
document  entitled.  Society  and  the  Aged:  Toward  Reconciliation,  the  bishops 
called  for  "the  establishment  of  stricter  standards  for  nursing  homes  and  strict 
enforcement  of  those  standards."'  The  bishops  focused  on  the  needs  of  the  incar- 
^n^^^^^^  ^^  *^^^^*  ^^'''^  statement,  The  Reform  of  Correctional  Institutions  in  The 
2970  s,  and  made  several  strong  recommendations  to  protect  the  Constitutional 
and  civil  rights  of  those  in  prison.  More  recently  the  bishops'  Committee  on  So- 
cial Development  and  World  Peace  issued  a  document  entitled.  Community  and 
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Crime,  in  which  they  advocated  use  of  community  alternatives,  but  also  indicated 
that  "while  prisons  are  operative,  efforts  should  be  made  to  assure  humane  condi- 
tions for  the  incarcerated."'  In  November,  1!)7S.  the  bishops  articulated  their  con- 
cern for  the  handicapped  in  their  Pastoral  Statonoit  on  Handicapped  People. 
In  it  they  stated  "those  who  must  be  institutionalized  (because  of  handicaps) 
deserve  decent,  personalized  care  and  human  support."  The  aforementioned  docu- 
ments are  enclosed  for  your  information. 

We  recognize  that  there  are  some  technical  differences  between  S.  10  and 
H.R.  10.  Since  our  primary  concern  is  with  moral  rather  than  technical  dimen- 
sions of  legislation,  we  wish  to  express  our  support  for  the  basic  thrust  of  the.se 
bills  with  the  hope  that  agreement  on  thp  technical  differences  can  be  achieved. 

A  particular  concern  is  that  the  Constitutional  rights  of  those  in  prison  be 
safeguarded,  as  the  original  liills  ijropose.  We  would  strougly  urge  that  the  Sub- 
commirtee  ensure  that  the  provisions  to  protect  the  rights  of  those  in  prisons 
and  .iail.  as  well  as  juvenile  offenders,  be  retained  in  the  bill.  It  is  uncon.scionable 
to  bargain  with  the  Con.stitutional  rights  of  any  population. 

We  thank  the  Siibcommittee  for  this  opportunity  to  comment  on  S.  10  for 
inclusion  in  the  record.  We  urge  its  passage. 
Sincerely, 

Francis  J.  Lally, 
Reverend-  Monsign or. 

Center  for  Community  Justice, 

\Vashin;/ton.  D.V.,  April  5,  1919. 
Hon.  Birch  Bayh, 

Chairman,  Subcommittee  on  the  Constitution,  Senate  Judiciary  Committee,  Rus- 
sell Senate  Office  Building,  Washington,  D.C. 

Dear  Senator  Bayh  :  I  wish  to  convey  my  support  for  the  passage  of  S.  10, 
a  bill  to  protect  the  civil  rights  of  the  institutionalized.  I  would  like  to  explain 
briefly  the  Center's  interest  in  S.  10  and  the  reasons  why  we  believe  it  merits 
enactment. 

I'or  the  past  seven  years,  the  Center  for  Community  Justice  has  evaluated,  de- 
signed and  helped  improve  methods  of  resolving  disputes  between  institutionalized 
persons  and  institutional  staff.  The  Center  has  done  much  of  this  work  in  prisons 
and  jails  ;  more  recently  we  have  also  studied  the  need  to  better  grievance  and  ad- 
vocacy procedures  in  institutions  for  the  mentally  disabled. 

Effective  grievance  mechanisms  can  ensure  that  individual  complaints  are 
heard  fairly.  However,  these  administrative  methuds  are  effective  at  securing 
rights  only  'if  they  are  supported  by  access  to  the  courts.  In  our  experience,  the 
ability  of  institutionalized  persons  to  pursue  litigation  varies  tremendously  ac- 
cording to  personal  abilities,  finances,  location,  and  availability  of  legal  help. 

Attempts  to  protest  and  rectify  systematic,  flagrant  violations  of  federally- 
protected  rights  are  especially  difficult  to  make.  This  sort  of  litigation  is 
extremely  cusrly  and  time-consuming,  re<iuiring  S(!phisticated  legal  and  investiga- 
tive skiiis.  The  unfortunate  fact  is  that  many  deplorable  conditions  have  gone, 
and  are  going,  uncorrected  because  of  the  uncertain  availability  of  expert  legal 

help.  .  ,  ., 

We  believe  that  the  Department  of  Justice,  by  virtue  of  its  exi)ertise  and  its 
interest  in  vindicating  federally-guaranteed  rights,  ought  to  be  empowered  to 
aid  the  victims  of  the  worst  sorts  of  institutional  mistreatment.  S.  lU  contains 
elaborate  provisions  to  prevent  abuse  of  this  power.  As  a  result,  we  believe  this 
bill  will  benefit  all  those — including  administrators  as  well  as  advocates  for 
patients  or  prisoner.s — interested  in  humane  institutional  conditions. 
Please  contact  me  if  I  can  be  of  any  further  help  to  the  Subcommittee. 

Sincerely, 

Linda   R.    Singer. 


National  Society  for  Autistic  Children, 

Washington,  D.C,  April  5,  1979. 

Hon.  Birch  Bayh,  . 

Chairman.  Senate  Sitbcomuiittec  on  the  Constitution,  Committee  on  the  .Jtidiciary, 
Russell  Senate  Office  Bidding,  Washington,  D.C. 
Dear  Senator  Bayh  :   I  am  writing  to  you  to  express  the  support  of  the 
National  Society  for  Autistic  Children  for  the  proposed  "standing  to  sue"  legisla- 
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tion  (S.  10).  ciirrt'iitly  being  considered  by  the  Subcommittee  on  the  Constitution. 
My  assistant  attended  the  committee  hearing  on  March  29.  1979  and,  after  con- 
sidering her  comments  concerning  testimony  opposing  the  bill,  I  felt  compelled 
to  write  to  you  on  behalf  of  the  Society. 

While  I  would  like  to  reaffirm  that  the  National  Society  for  Autistic  Children 
fully  supports  S.  10,  as  indicated  by  our  endorsement  of  the  testimony  presented 
by  the  National  Association  for  Retarded  Citizens,  we  also  support  their  sug- 
gested amendments,  particularly  the  striking  of  "egregious  or  flagrant  (con- 
ditions which  are  willful  or  wanton  or  conditions  of  gross  neglect)"  from  Section 
1.  This  is  probably  the  most  important  piece  of  legislation  dealing  with  the  con- 
stitutional rights  of  institutionalized  persons  ever  conceived,  and  the  language 
must  not  allow  for  compromise. 

The  degree  of  inhumanity  often  suffered  by  institutionalized  persons  has 
many  times  gone  unnoticed  and  unresolved.  We  are  now  in  a  position  via  S.  10 
to  .see  to  it  that  institutionalization  does  not  have  to  be  accompanied  by  inhumane 
and  undignified  living  conditions.  With  the  passage  of  S.  10  we  can  legally 
recognize  that  institutionalized  persons  are  also  citizens  of  this  country,  in 
possession  of  the  same  constitutional  rights  as  all  other  citizens.  There  will 
finally  be  .statutory  authority  and  assurance  that  these  forgotten  people  will  no 
longer  be  denied  the  rights  and  privileges  granted  to  all  citizens. 

This  legislation  is  truly  a  milestone  in  tho  quest  for  human  rights  in  the 
United  States.  I  would  like  to  commend  the  Subcommittee  on  the  Constitution 
for  its  sensitivity  in  this  area ;  it  will  have  a  most  positive  impact  for  all  disabled 
people. 

Sincerely, 

Mary  S.  Akebley, 

Director  of  National  Affairs. 

Illixois  Developmental  Disabilities  Advocacy  Attthority, 

Springfield,  III.,  Ma^rch  26,  1919. 

Hon.  Birch  Bayh. 

V.S.  Soiafor.  Stuhroniiniffce  on  the  Constifiition.  Bussell  Senate  Office  Built^infj. 
Wa.'^hiHf/ton,  B.C. 
Dear  Senator  Bayh  :  I  strongly  support  your  efforts  to  statutorily  authorize 
the  Justice  Department  to  intervene  to  protect  the  rights  of  mentally  ill,  develop- 
mentally    disabled,    and   other   handicapped   persons   institutionalized   in    State 

facilities. 

Such  intervention  is  in  many  instances  beyond  the  fi.scal  and  programmatic 
capabilities  of  State  Protection  and  Advocacy  systems  established  under  PL 
94-103  and  continued  under  the  197S  Vocational  Rehabilitation  Amendments.  A 
great  majority  of  such  systems  receive  federal  funding  of  less  than  $100,000  an- 
nually. With  these  limited  resources  State  P  &  A  agencies  must  .serve  the  legal 
and  non-legal  advocacy  needs  of  all  developmentally  disabled  persons  includ- 
ing the  vast  numbers  of  non-institutionalized  persons.  This  perspective  is  further 
borne  out  l»y  the  fact  that  to  the  l)est  of  my  knowledge,  none  of  the  ma.jor  insti- 
tutional litigations  in  this  country  has  been  carried  out  by  a  state  DD  Protection 
and  Advocacy  agency. 

The  ability  of  a  State  Protection  and  Advocacy  a.gency  to  effectively  "take 
on"  intolerable  institutional  proI)lems  is  further  compromised  by  the  fact  that  the 
P  &  A  agency  depends  for  its  existenre  on  an  annual  renewed  designation  by  the 
Governor  of  the  State,  the  .same  Governor  who  is  administratively  responsible 
for  the  institutions  that  the  P  &  A  agt  ncy  would  be  challenging. 

Intervention  by  the  .Tustiee  Department  has  tlie  potential  of  affording  the 
same  protection  of  the  civil  rights  of  mentally  disabled  institutionalized  persons 
that  has  lieen  afforded  by  the  federal  government  under  the  Constitution  to  other 
aggrieved  minorities  when  states  failed  to  act  to  ju-otect  them. 

However,  in  the  intere.st  of  avoiding  an  overlap  of  function  and  unneces.sary 
duplication  of  funding.  I  urge  you  to  look  at  an  appropriate  coordination  mecha- 
nism between  the  potential  federally  funded  parties  in  this  area.  Those  would 
include  1)  the  Justice  Department,  2)  the  State  DD  P  &  A  agencies,  3)  local  Legal 
Assistance  Foundations  funded  by  Legal  Services  Corporations,  4)  the  P  &  A 
activities  for  disabled  persons  (other  than  DD)  fundable  under  the  78  Vocational 
Rehabilitation  Amendments.  There  may  be  more  than  the  four  that  I  have  listed. 
I  do  believe  that  it  is  important  for  you  to  attempt  to  assure  that  there  wull  be 
appropriate  coordination  and  avoidance  of  duplication  between  these  four  (and 
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any   other)    federally  fimded  activities  that  might  attempt  to  bring  their  re- 
sources to  hear  on  institutionalization  problems. 

Please  feel  free  to  contact  me  if  I  may  be  of  further  assistance  to  you  in  tliis 
matter. 

Sincerely, 

Stephen  B.  Schnorf, 

Executive  Director. 


[Telegram] 

Columbia,  S.C,  April .'/,  HHO. 

Senator  Birch  Bayh. 

Dear  Mr.  Chairman  :  I  have  concluded  a  review  of  bill  S.  10  pending  before 
your  subcommittee,  which  would  authorize  the  U.S.  Attorney  General  to  in- 
stitute or  intervene  in  actions  alleging  deprivation  of  constitutional  rights  of 
institutionaUzed  per.sons.  We  have  a  functionally  effective  obudsman  system  in 
the  State  of  South  Carolina,  independent  Stale  advocacy  units,  and  constantly 
seek  to  upgrade  facilities  and  conditions  in  State  institution.s.  The  answer  to 
an  problems  is  not  always  found  in  the  courts.  I  strongly  urge  you  and  your 
subcommittee  to  consider  more  desirable  alternatives  to  achieving  necessary 
protections  for  citizens  who  are  institutionalized.  I  consider  S.  10  both  unneces- 
sary and  undesirable. 

Richard  W.  Riley. 

Governor,  State  of  South  Carolina. 


Part  3.   Newspaper  and  Magazine  Articles   Submitted  for  the 

Record 

[From  the  Prison  Law  Monitor.  February  1979] 

The  "Institutionalized  Persons"  Legislation 

(By  James  L.  Potts,  editor) 

This  issue  of  the  Monitor  devotes  considerable  discussion  to  two  bills  now 
pending  before  the  Senate  and  Plouse.  The  bills  would  authorize  the  United 
Slates  Attorney  General  to  initiate  or  intervene  in  law  suits  agamst  state  in- 
stitution officials  challenging  patterns  or  practices  which  result  in  the  deprivation 
of  constitutional  rights  of  institutionalized  persons.  Similar  bills  have  been  pro- 
posed, and  have  been  defeated,  in  the  last  two  Congresses. 

The  "Institutionalized  Persons"  legislation,  as  it  is  called,  drew  general  sup- 
port from  public  interest  organizations  last  year  under  the  familiar  numbers 
S  1393  and  H  R.  9400.  [See  1  PLM  121,  119].  This  year  the  legislation  has  been 
substantiallv  modified  and  the  question  being  asked  is  whether  or  not  to  support 
it  at  all  I  e"s  along  with  several  other  national  organizations,  has  been  unoi\eu 
in  discussions  on  the  Hill  that  have  been  provoked  hy  the  debate  over  the 
modified  bills.  We  have  taken  a  position,  based  on  the  involvement  of  I-I^>-  "i 
the  discussions  of  the  bills,  and  on  the  input  we  have  had  from  our  I.E.S. 
Coordinators  from  thirty  different  prisons  in  the  country. 

Under  the  proposed  Senate  bill,  S.  10.  the  Attorney  General  would  be  authorized 
to  initiate  a  pattern  or  practice  suit  against  a  state  or  its  responsible  olhcials 
where  he  finds  "egregious  or  flagrant  conditions  (conditions  which  are  wilitui 
or  wanton  or  conditions  of  gross  neglect)  .  .  .  causing  such  [institutiona.izedj 
persons  to  suffer  gi-ievous  harm."  In  addition,  it  authorizes  the  Attorne.y  General 
to  sue  to  enforce  the  rights,  privileges  and  immunities  guaranteed  institutional- 
ized persons  under  the  Constitution  and  laws  of  the  United  States,  cxrept  the 
statutory  rights  of  prisoners  are  not  within  coverage  of  the  bill ;  only  their  con- 
stitutional rights.  .  ,  .     o(     4.-       o  „.i,i^.u 

S  10  does  not  contain  the  "egregious  or  flagrant"  language  m  Section  3,  vMiicn 
would  authorize  the  Attorney  General  to  intervene  in  a  private  pattern  or  practice 
suit.  However,  there  is  concern  that  once  in  Committee,  there  could  be  an  amend- 
ment to  include  such  language.  .  fl„„^„„f"  lonmincrp 

The  House  bill,  H.R.  10,  does  not  contain  the  "egregious  or  flagrant  language. 
It  would  auth.,rize  the  Attorney  General  to  sue  where  he  finds  Pf'l'^e  are  sub- 
jected to  "conditions  which  cause  them  to  suffer  grievous  harm  and  deprue  them 
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of  any  rights,  privileges  or  immunities  secured  or  protected  by  the  Constitution 
or  Inws  of  tne  United  States'"  as  a  result  or'  a  pattern  or  practice.  H.R.  10  also 
contains  an  exception  preventinf;:  the  Attorney  General  from  instituting  a  suit  to 
enforce  prisoners'  statutory  rights. 

Both  hills  require  the  Attorney  General  to  certify  to  the  court  prior  to  initiating 
suit  that  he  has  attempted  to  remedy  he  alleged  constitutional  violations  through 
negotiation  with  state  officials.  S.  10  requires,  after  i)roper  notice,  negotiation  and 
suggested  remedy  (with  federal  aid),  that  the  Attorney  General  certify  "he  is 
satisfied  that  the  appropriate  officials  have  had  a  reasonable  time  to  take  appro- 
priate action  to  correct  such  conditions,  taking  into  consideration  the  time  re- 
quired to  remodel  or  make  necessary  changes  in  physical  facilities  or  relocate 
residents,  reasonable  legal  or  procedural  requirements,  and  any  other  extenuat- 
ing circumstances  involved  in  correcting  such  conditions.  .  .  ." 

H.R.  10  is  less  demanding,  requiiung  only  that  the  Attorney  General  be  "satis- 
fied that  the  appropriate  officials  have  had  a  reasonable  time  to  take  appropriate 
action  to  correct  such  deprivations  and  have  ade(iuately  done  sn.  .  .  . " 

P'inally.  H.R.  10  is  carrying  a  rider  which  would  amend  the  Civil  Ricfhts 
Act,  42  U.S.C.  §  1983,  to  require  that  prisoners  exhaust  available  state  remedies 
prior  to  prosecuting  their  action  in  federal  court. 

******* 

Present  concern  about  the  new  Institutionalized  Persons  legislation  involves 
three  critical  issues:  (1)  the  "egregious  or  flagrant"  language  contained  in  S.  10 
creates  a  higher  standard  of  proof  to  be  met  by  institutionalized  persons  than 
other  citizens  in  establishing  constitutional  violations;  (2)  the  required  pre- 
litigation  negotiatons  between  the  Attorney  General  and  state  officials  under  S.  10 
could  result  in  lengthy  delays,  with  consequent  continuing  constitutional  viola- 
tions, and  possibly  even  a  stay  in  private  civil  rights  litigation  pending  the  out- 
come of  the  negotiations;  and  (3)  the  Hou.se  bill  amends  the  Civil  Rights  Act, 
42  U.S.C.  §  1983.  to  require  prisoners  to  exhaust  available  state  administrative 
remedies  before  proceeding  with  their  action  in  court. 

Public  interest  organizations  reijresenting  the  interests  of  mental  patients,  the 
mentally  retarded,  the  elderly,  juveniles,  prisoners  and  other  institutionalized 
people  supported  the  past  Institutionalized  Persons  legislation.  The  reasons  are 
apparent.  Without  outside  assistance  private  litigants  cannot  effectively  litigate 
system-wide  pattern  or  practice  suits.  Many  institutionalized  persons  are  intellec- 
tually or  emotionally  incapable  of  recognizing,  much  less  enforcing,  their  constitu- 
tional rights.  Few  can  hire  an  attorney.  None  can  finance  the  mas.sive  discovery 
required  in  .system-wide  litigation  against  a  state.  In  addition  to  being  totally 
isolated  from  the  community  and  legal  assistance,  institutionalized  people  are  im- 
mediately subject  to  intimidation  and  retahation  for  criticizing  the  officinls  who 
run  their  clo.sed  institutions.  And,  the  only  real  advocates  to  date,  public  interest 
organizations,  are  without  re.sources  to  take  on  state  systems  in  litigation.  For 
example,  in  the  Alabama  prison  case  which  ultimately  won  a  court  order  declar- 
ing the  entire  prison  system  unconstitutional,  over  1500  stipulations  were  offered, 
based  on  over  nine  volumes  of  documentary  evidence  and  the  voluminous  deposi- 
tions of  eight  expert  witnesses.  This  was  in  preparation  for  the  trial.  Today,  two 
years  after  the  order,  costly  and  complex  compliance  litigation  is  only  beginning. 

Despite  these  obvious  reasons  for  supporting  the  legislation,  there  is  the  other 
side  of  the  issue.  The  other  side  revolves  around  the  question  of  how  much  we 
must  give  up  to  "win".  That  is.  how  much  can  be  rationally  compromised  to  meet 
the  demands  of  the  strong,  conservative  states'  rights  lobby  that  is  opposing  the 
legislation,  and  particularly  the  inclusion  .of  prisoners  within  its  purview? 

The  "egregious  or  flagrant"  language  of  S.  10  was  not  contained  in  the  legisla- 
tion as  introduced  last  year  with  everyone's  support.  Why  should  institutionalized 
people  who  are  far  less  capable  of  enforcing  their  rights  be  held  to  a  much 
stricter  constitutional  test  than  other  citizens?  Drew  Days  III,  the  Chief  of  the 
Justice  Department's  Civil  Rights  Division  who  will  be  hi  charge  of  managing 
institution  litigation  under  the  proposed  Act  assures  us  that  he  considers  any 
violation  of  a  per.son's  constitutional  rights  "egregious  or  flagrant."  And.  Drew 
Days'  record  certainly  .supports  his  statement.  But  Mr.  Days  is  not  going  to  run 
the  Civil  Rights  Division  forever.  Nor  will  the  Carter  Administration  who  has 
been  consistently  supportive  of  the  legislation  continue  in  office  to  ensure  its 
integrity. 

Under  this  stringent  standard  it  may  be  more  difficult  to  find  a  constitutional 
violation  that  could  be  found  under  present  constitutional  tests.  Furhermore, 
what  if  the  Attorney  General  investigates  institutional  conditions  and  fails  to  find 
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'•egregious  or  flagrant"  constitutional  violations,  thereby  precluding  his  initiating 
suit?  What  will  happen  to  the  private  §  1983  litigant,  probably  a  prisoner  suing 
without  a  lawyer's  assistance,  who  is  challenging  the  conditions  the  Attorney 
(ieneral  finds  di)  not  quite  meet  the  -egregious  or  flagrant"  mark  on  the  scale  of 
rights  violation?  Most  assuredly  the  State  Attorney  General  defending  state 
ofiicials,  and  opposing  this  legislation,  will  argue  for  dismissal  on  the  grounds 
that  the  U.S.  Attorney  General  found  no  constitutional  violation.s  sufficiently 
.substantial  to  bring  suit;  therefore,  the  private  litigation  should  be  dismissed. 
State  Attorneys  General  make  analogous  arguments  every  day  under  Federal 
Civil  Rule  12(b)  (6)  under  less  stringent  standards.  There  is  no  reason  to  think 
they  would  not  capitalize  on  such  language  as  is  contained  in  S.  10. 

Apart  from  the  concerns  with  this  diflicult  standard,  the  certification  process 
is  a  potential  disaster.  Under  S.  10  the  Attorney  General  can  only  institute  a  suit 
after  he  is  .satisfied,  following  etxensive  negotiations,  that  state  officials  have 
had  an  opportunity  to  remedy  the  identified  violations,  taking  into  consideration, 
inter  alia,  the  time  required  to  "remodel  or  make  neces.sary  changes  in  physical 
facilities,  etc."  This  provision  could  mean  years  of  delay  and  continuing  viola- 
tions of  institutionalized  persons'  rights.  Additionally,  while  these  negotiations 
are  in  process,  the  State  Attorney  General  defending  state  officials  in  private 
litigation  is  more  than  likely  to  request  a  stay  of  the  private  proceedings  pend- 
ing the  outcome  of  the  negotiations.  And.  the  violations  will  continu?  that  much 
longer. 

H.R.  10  would  require  prisoners,  of  all  institutionalized  people,  to  exhaust 
administrative  remedies  before  prosecuting  their  §  1983  action.  But  the  Civil 
Rights  Act  represents  a  .specifically  designed  supplemental  remedy  to  any  other 
that  might  exist,  including  administrative  remedies.  It  is  the  safety  valve 
developed  to  guarantee  citiezeus  subjected  to  violations  of  their  constitutional 
rights  by  state  officials  a  means  of  obtaining  protection  from  a  federal  court. 
Becau.se  it  is  supplemental  and  is  meant  to  protect  people  from  being  required 
to  request  relief  from  their  persecutors,  exhaustion  has  never  been  required 
as  a  matter  of  course.  H.R.  10  would  undermine  the  supplemental  character  of 
§  1983  substantially,  and  the  sound  legal  principle  underlying  it. 

In  addition  to  requiring  exhaustion  of  remedies,  H.R.  10  sets  out  minimum 
federal  standards  delineating  the  criteria  required  to  be  met  by  an  administra- 
tive grievance  procedure.  Charles  Bethel's  article  in  this  issue  of  the  Monitor 
sets  out  essentially  the  same  standards.  However,  there  is  a  crucial  flaw  in 
H.R.   10. 

The  procedures  required  by  H.R.  10  only  require  independent  review  of  a 
prisoners  com]ilaint  (after  denial  at  the  local  level)  by  a  person  or  entity  out- 
side the  "institution".  It  does  not  require  some  person  or  entity  outside  the 
"department."  Accordingly,  the  legislation  does  not  as.sure  an  adequate  grievance 
mechanism.  I  believe  the  prisoners  comments  in  the  "Forum"  section  of  this  issue 
demonstrates  the  need  for  independent  review  outside  the  control  and  suijervision 
of  the  Department. 

The  administrative  grievance  mechanism  required  by  the  present  legislation 
is  little  different  than  the  Bureau  of  Prison's  present  administrative  remed.v 
procedure  which  has  been  sharply  criticized  by  the  U.S.  Comptroller  and  de- 
nounced as  meaningless  by  several  recent  federal  courts. 

******* 

I.B.S.  recognizes  the  need  and  supports  the  concept  of  legislation  which  would 
authorize  the  U.S.  Attorney  General  to  initiate  or  intervene  in  pattern  or  prac- 
tice suits  to  protect  the  rights  of  tl^e  ovi  r  3  million  institutionalized  yieople  in 
this  country.  However,  we  cannot  accept  the  extraordinary  constitutional  stand- 
ard, the  vague  time  frame  set  for  negotiation,  nor  the  amendment  to  42  U.S.C. 
§  1983  which  would  require  prisoners  to  exhaust  administrative  remedies  prior 
to  litigation  under  that  statute. 

Therefore,  it  is  the  position  of  institution  Educational  Services  that: 

1.  We  oppo.se  S.  10  in  its  present  form  ;  and 

2.  We  support  H.R.  10  except  insofar  as  it  requires  prisoners  to  exhaust 
remedies  under  42  U.S.C.  §  1983,  and  except  insofar  as  it  does  not  authorize  the 
Attorney  General  to  initiate  pattern  or  practice  suits  to  enforce  the  statutory 
rights  of  prisoners. 

Alternatively,  Institution  Educational  Services  would  support  H.R.  10  should 
the  96th  Congress : 

1.  Delete  the  ame'idment  to  42  U.S.C.  §  1983  which  requires  exhaustion  of 
administrative  remedies : 
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2.  Submit  new,  separate,  legislation  which  would  not  restrict  prisoners'  access 
to  the  courts  through  requiring  exhaustion  of  remeflies,  but  would  require  the 
states  to  implement  adequate  administrative  remedies  to  meet  the  same  stand- 
ards, through  the  same  procedures,  as  now  are  contained  in  H.R.  10,  except, 

(a)  Such  legislation  would  replace  the  word  "institution"  now  contained  in 
Section  4,  subsection  (5)  of  H.R.  10  with  the  words  "department",  "Bureau", 
"or  equivalent  state  agency"  ;  and 

(b)  Such  legislation  would  require  any  state  requesting  federal  funding  to 
support  any  correctional  program  to  demonstrate  that  it  has  implemented  an 
administratiAe  remedy  system  which  meets  the  minimum  federal  standards,  so 
certified  by  the  Attorney  General,  except  that  any  funding  earmarked  for  educa- 
tional or  vocational  training  programs  shall  not  be  denied. 

I.E.S.  believes  the  legislation  it  has  suggested  in  the  alternative  will  stimulate 
adequate  administrative  grievance  procedures  which  can  be  more  efficiently  moni- 
tored by  the  Attorney  General,  which  will  reduce  the  need  for  litigation  by  pri- 
soners, and  which  we  understand  as  the  purpose  of  the  present  amendment  to 
42  U.S.C.  §  1983.  

Prisoners'  Forum 

S.    10    AND    H.R.    10 

(By  Roberta  J.  Messalle.  associate  editor) 

Few  prisoners  are  aware  of  the  long  and  heated  debate  taking  place  over  legis- 
lation which  is  meant  to  improve  the  totality  of  conditions  under  which  they 
live.  The  legislation,  S.  10  and  H.R.  10.  also  threatens  to  seriously  alter  their 
present  right  of  unfettered  access  to  the  courts.  Although  the  legislation  was 
originally  introduced  to  protect  the  constitutional  rights  of  institutionalized 
persons,  strong  opposition  by  the  influential  states'  rights  lobbyists  has  diluted 
the  good  intentions  of  the  bills. 

In  the  fl4th  and  95th  Congresses,  the  House  and  Senate  struggled  with  two 
bills.  S.  1393  and  H.R.  9400.  which  would  have  permitted  the  Attorney  General 
to  initiate  or  intervene  in  litigation  involving  the  pattern  and  practice  of  con- 
stitutional violations  of  persons  rights  who  were  confined  in  federally  funded 
state  institutions.  Most  opposition  to  the  bills  centered  around  prisoners  and  their 
purported  easy  access  to  the  courts.  Strongest  opposition  came  from  the  powerful 
and  politically  influential  National  Association  of  Attorneys  General  who  lobbied 
for  the  removal  of  prisoners  from  the  bills.  Prisoners,  they  argued,  were  already 
able  to  seek  and  win  redress  for  constitutional  violations  they  suffered  while  in 
prison.  They  have  maintained  their  Itelief  throughout  that  prisoners  have  ade- 
quate,' even  bountiful,  legal  assistance  through  public  interest  and  federally 
funded  prisoner  assistance  agencies.  Public  interest  groups  offering  legal  assist- 
ance to  prisoners  testified  about  the  exorbitant  and  escalating  costs  to  litigate 

0  major  civil  rights  lawsuit  against  a  state  penal  system.  They  testified  thr.t 
prisoners  had  little  access  to  the  kind  of  counsel  and  resources  they  need  to 
protect  themselves  from  widespread  patterns  of  constitutional  violations. 

Advocates  of  institutionalized  people  in  tlie  House  and  Senate  were  forced 
to  make  several  compromises  to  keep  the  legislation  alive.  The  present  bills,  S.  10 
and  H.R.  10,  are  crippled  versions  of  the  earlier  bills.  The  former  language  of 
S  1393  now  contains,  in  S.  10,  language  which  threatens  private  litigants  under 
42  U  S  C  §  1983.  Although  H.R.  10  attempts  to  address  the  need  for  effective 
grievance  procedures  in  most  state  penal  systems,  the  grievance  guidelines  of- 
fered stop  short  of  giving  prison  administrators,  the  courts,  and  prisoners  what 
is  really  needed:  regular,  careful  evaluation  and  monitoring  of  the  grievance 
procedure  by  a  person  or  entity  independent  of  the  institution  and  the  department 

of  corrections.  ,     .  ,  ^     •        ,       ^i 

To  obtain  prisoners'  opinions  of  the  legislation,  and  to  involve  them  m  our 
own  decision-making  process,  PLM  sent  over  45  state  and  federal  prisoners  back- 
ground materials  on  S.  10  and  H.R.  10.  Most  prisoners  were  selected  from  our 

1  E  S  Coordinator  list  and  are  familiar  with  the  operation  of  state  penal  sys- 
tems In  addition  to  providing  their  own  comments,  the  Coordinators  sought  the 
input  of  other  prisoners.  Still  others  v.ere  selected  because  they  are  imprisoned 
in  state  systems  where  the  Justice  Department  had  intervened  or  where  the 
State's  Attorney  General  had  offered  earlier  testimony  opposing  the  legislation 
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in  its  intial  form.  PLM  mail  to  and  from  prisoners  on  this  issue  suffered  un- 
precedented administrative  interference.  We  can  only  speculate  on  whether  i)ris- 
cuers  in  Nebraska.  Minnesota.  Florida.  New  York.  Wisconsin,  Missouri  and 
Illinois  received  tlieir  packet  and  continuing  information  about  S.  10  and  U.K. 
10.  An  obvious  question  for  us  is  what  state  prison  administrators,  and  the  At- 
torneys General  who  represent  them,  have  to  gain  in  withholding  this  informa- 
tion from  prisoners? 

Prisoners  who  responded  to  S.  10  and  H.R.  10  agreed  with  the  advocates  on  the 
outside  who  have  concerns  about  the  seemingly  benevolent  legislation.  Many  pris- 
oners cautioned  against  reliance  on  the  .state's  willingness  to  protect  the  rights  of 
its  institutionalized  people. 

Richard  Lee  Owens,  an  Indiana  state  prisoner,  wrote :  "I  have  been  involved 
in  several  civil  rights  suits  and  have  been  handicapped  every  time  for  lack  of 
funds  to  produce  the  witnesses  necessary  to  prove  the  case.  Having  the  Attorney 
General  of  the  United  States  as  the  attorney  for  prisoners  in  major  civil  rights 
suits  would  certainly  help.  Leaving  the  prisoners'  constitutional  rights  up  to  the 
states  is  not  the  answer.  By  statute  the  state  Attorney  General  has  to  represent 
any  state  employee  who  is  sued  during  the  commission  of  his  job.  Right  or  wrong, 
he  will  defend  the  state  employee.'' 

A  Montana  state  prisoner,  Ross  R.  McCraeken,  believes  "[ilt  is  improper  that 
states,  under  color  of  state  law,  can  pick  and  choose  the  safeguards  in  the  Con- 
stitution that  apply  to  its  institutionalized  individuals.  It  is  proper  for  the  Jus- 
tice Department  and  other  government  agencies  to  take  action  in  state  institutions 
without  the  individual  exhausting  other  legal  avenues.  The  Federal  government. 
or  the  hidividtial.  should  be  allowed  to  take  the  fir.st  step  for  corrective  action." 
******* 

Responses  exposed  the  many  problems  with  administrative  grievance  mech- 
anisms. Most  existing  procedures  have  proven  totally  inadequate  and  only  serve 
bureaucratic  convenience  and  delayed  access  to  the  courts.  While  stating  the 
immediate  need  for  such  legislation,  prisoners  were  not  convinced  that  II. R.  10 
was  a  step  forward,  by  singling  them  out  as  the  only  group  recpiired  to  exhaust 
administrative  procedures  before  filing  suit  under  §  1983.  Although  H.R.  10  at- 
tempts to  provide  guidlines  tor  an  effective  grievance  procedure,  it  contains  little 
assurance  of  enforcement  of  those  guidelines.  Nor  does  it  require  si>ecific  evalua- 
tion and  monitoring  of  the  grievance  mechanism  l)y  a  person  or  agency  independ- 
ent of  the  deiwirtment  of  corrections.  H.R.  10  requires  only  that  review  be  made  by 
a  person  or  entity  outside  the  institution. 

Some  advocates,  wary  of  the  exhaustion  requirements,  believe  the  states  would 
not  move  to  certify  their  grievance  mechanism,  and  thereby  render  the  require- 
ment nil.  Prisoners  and  other  advocates,  however,  view  the  situation  much  differ- 
ently. Without  independent  review,  the  potential  continued  abuse  and  violation 
of  prisoners'  rights  remains.  Reduction  of  constitutional  violations,  reduction 
of  litigation  and  providing  a  consistent  and  fair  system  for  identifying  and 
resolving  prisoners'  complaints — goals  of  any  grievance  mechanism  and  clear 
advantages  to  the  prison  administrators — will  not  occur  without  independent 
monitoring  of  the  system.  Without  the  protection  provided  by  independent 
review,  prisoners  will  never  feel  secure  from  administrative  retaliation  for  air- 
ing their  grivances. 

Many  prisoners  described  the  abuse  of  existing  grievance  procedures  which 
are  nnfamihar  to  persons  removed  from  the  daily  operation  of  penitentiaries. 
Grievance  mechanisms,  on  paper,  are  usually  evaluated  from  the  point  at  which 
the  prisoner  files  a  grievance.  State  and  federal  prisoners,  representing  a  variety 
of  grievance  systems,  con.sistently  cited  the  difficulty  they  have  in  obtaining  the 
official  form  used  to  file  their  administrative  grievances. 

.Tames  E.  Baker,  a  Texas  prisoner,  describes  the  reasons  for  that  diflScuIty : 
"Why  are  grievance  forms  so  difficult  to  obtain?  Because  they  require  a  written 
answer  to  your  complaint.  Prison  officials  do  not  want  to  commit  themselves  to 
a  stated  position,  especially  when  they  are  sure  you  have  a  valid  grievance.  A 
look  at  the  answers  given  on  the  forms  filed  shows  that  almost  without  exception 
they  are  ambiguous  or  unrelated  to  the  answers  to  the  complaints.  The  grievance 
forms  require  a  written  response  with  copies  pxit  in  the  prisoner's  permanent 
file,  forming  a  record  to  prove  the  official  received  it  and  most  importantly,  a 
record  of  the  disposition  of  the  prisoner's  complaint.  The  importance  officials 
attach  to  being  free  from  proof  they  received  the  complaint,  and  are  on  record 
as  disposing  of  the  complaint,  is  seen  in  the  difference  of  the  availability  of 


496 

grievance  forms  vis-a-vis  other  forms.  What  use  are  grievance  forms  and  sys- 
tems when  the  oflScials  work  harder  at  circumventing  than  in  resolving  the 
complaints?" 

In  earlier  hearings  on  better  versions  of  the  legislation,  Congress  heard  testi- 
mony about  the  quality  and  example  of  the  grievance  system  utilized  by  the  Fed- 
eral Bureau  of  Prisons.  But  that  system  has  been  criticized  by  several  groups, 
including  the  General  Accounting  Office.  See  Managers  Need  Comprehensive 
Si/strtns  for  Afisrssitn;  Effcctircriess  and  Operation  of  Inmate  Grievance  Mecii- 
anisms,  GGD-78-3  (iO/17/77).  The  GAO  Report  found  the  Bureau's  system  in 
need  of  improvement.  It  noted  that  prisoners  did  have  problems  obtaining  admin- 
istrative complaint  forms.  A  further  check  with  GAO  verified  their  .study  did 
not  inculde  examination  of  the  quality  and  relatedness  of  BOP  responses  to 
prisoners'  complaints.  The  completeness  of  their  study  was  further  hampered 
by  BOP's  failure  to  employ  an  indexin  system.  An  indexing  system  is  funda- 
mental to  i)roviding  fair  and  consistent  responses  to  prisoner  grievances.  So 
fundamental  that  a  federal  district  court  in  Washington,  D.C.,  recently  ordered 
the  Bureau  to  develop  one. 

Federal  piisoner  Paul  Wasylak,  housed  at  Oxford,  Wisconsin,  says,  "There 
are  the  usual  difficulties  in  obtaining  the  foi-m,  i.e.,  not  available  now.  ton  busy 
to  look  just  now.  this  is  not  a  valid  reason  for  filing  [a  grievance],  and  this  will 
go  in  your  central  file." 

Richard  Montgomery  at  the  Federal  prison  at  Marion,  Illinois,  confirms  the 
difficulty  in  obtaining  the  administrative  grievance  forms  :  "Some  of  the  proi^lenis 
encountered  are  the  imimssilnlity  of  obtaining  the  forms  without  enduring 
harassment.  Only  a  counselor  can  give  a  prisoner  an  administrative  remedy  form. 
{Editor's  note:  Counselors,  by  and  large,  are  correctional  officers  promoted  to 
counselor  po.sitions  through  senority).  If  by  chance  you  should  be  given  a  remedy 
by  a  fellow-prisoner  who  had  obtained  a  form,  and  submit  this  form  to  the  coun- 
selor, tlip  counselor  can,  and  lias,  refused  to  acrent  on  the  grounds  he  did  not 
personally  give  the  prisoner  that  particular  form.  Some  counselors  question  pri- 
soners about  the  subject  they  wish  to  appeal.  If  the  prisoner  explains  the  prob- 
lem to  the  counselor,  the  counselor  often  calls  the  prisoner  a  liar,  says  it  wouldn't 
serve  any  purpose  to  file  a  remedy,  and  refuses  to  provide  the  official  remedy  form. 
A  recent  excuse  is  that  the  institution  has  run  out  of  forms,  but  that  regular 
writing  or  typing  paper  will  be  an  accepable  substitute.  When  submitted,  the 
remedy  will  be  rejected  because  it  was  not  filed  on  the  official  remedy  form." 

Richard  describes  another  dimension  of  the  problem  created  for  prisoners  by  in- 
effective and  uni'ionitored  grievance  'n-oeeduies  :  pi'isouprs'  uped  for  jn'otcftion 
against  retaliation  for  exhausting  administrative  remedies.  He  writes :  "Some 
counselors  apply  pressure  or  threats  upon  accepting  your  remedy  by  stating  'you 
can  forget  that  cellhouse  change  you  wanted.'  or  change  of  job,  or  special  visit. 
Sometimes  the  pressure  will  be  in  a  demotion  from  a  single  cell  to  an  eight  man 
cell,  incrfased  shake-downs  with  destruction  of  personal  property,  or  lo}iger 
confinement  in  segregation." 

Consirlering  the  absolute  power  the  prison  systems  have  OA'er  the  custodv,  con- 
trol and  treatment  of  prisoners,  it  is  iufoneeivable  to  expert  a  prisoner  who  has 
either  received  or  witnessed  a  beating  liy  jirison  guard';  usinsr  black  jacks  to  come 
forward  and  file  an  administrative  complaint.  The  reality  of  retaliation  by  the 
state  officials  extends  to  all  aspects  of  prison  life." 

A  third  fedpral  prisoner.  Ronald  Del  Raine  at  Leavenworth,  confirms  an  overall 
poor  rating  for  the  Bureau  of  Prisons'  administrative  grievance  procedure :  "One 
only  has  to  possess  a  modicum  of  insight  to  understand  that  prison  administrative 
remedies  are  largely  'paper  programs'  designed  to  present  to  the  public  and  to  the 
critics  a  facade  of  liberal,  responsible  responses  to  prisoners'  problems.  Unless 
administered  b.v  an  independent  person  or  agency,  they  should  be  abolished." 

Other  prisoners  gave  careful  thought  and  analysis  to  the  differences  between 
S.  10  and  H.R.  10.  Like  many  of  their  outside  advocates,  they  found  it  hard  to 
support  either  bill. 

Jerome  Little,  a  Virginia  state  prisoner,  concluded  :  "We  need  this  sort  of  legis- 
lation desperately,  but  definitely  not  in  the  form  of  the  two  bills  in  question.  As  an 
institutionalized  person,  I  simply  do  not  believe  that  Justice  Department  interven- 
tion is  so  important  that  we  have  to  advocate  the  S.  10  bill  as  the  'lesser  of  two 
evils.'  If  H.R.  10  passed,  prisoners:  as  a  class  of  people  will  virtuallv  lose  their  only 
means,  §  1983,  to  correct  constitutional  wrongs  against  them."  Jerome  Little 
is  right.  The  Justice  Department  itself  estimates  it  will  file  just  seven  suits  a  year 


497 

nnder  the  leirislatioii — seven  suits  on  behalf  of  several  categories  of  all  institu- 
tionalized people,  not  just  prisoners. 

Another  Virginia  prisoner,  Bruce  Bowden,  observed  that  "[b]oth  proposed  bills 
appear  to  breach  various  constitutional  safeguards.  S.  10  would  enact  an  uncon- 
stitutional delay  in  court  litigation  of  civil  rights  complaints,  whereas  H.R.  10 
would  eliminate  the  prisoners'  rights  of  access  to  the  courts  altogether,  by  requir- 
ing prior  exhaustion  of  remedies.  The  problem  of  total  dependence  on  existing 
grievance  procedures  is  the  fact  that  if  the  procedures  were  competent,  then 
civil  litigation  never  would  have  become  necessary  in  the  first  place." 

This  point  should  be  noted  by  the  Virginia  Department  of  Corrections.  In  1977, 
857  prisoner  complaints  were  filed  in  the  Eastern  District  of  Virginia.  Before  a 
complete  count  for  1978  could  be  taken,  the  number  of  prisoner  complaints  filed 
was  1,176. 

Gregory  Bullock,  confined  at  the  Powhatan  Correctional  Center  in  Virginia, 
offered :  "I  would  suggest  that  even  though  S.  10  does  tend  to  be  more  in  the 
interest  of  state  prisoners,  rather  than  H.R.  [with  its  exhaustion  requirement], 
a  more  equitable  solution  to  the  complaining  states  and  to  the  aggrieved  parties, 
would  be  for  Congress  to  promulgate  legislation  authorizing  the  Attorney  Gen- 
eral of  the  United  States  to  instituie  aud/or  intervene  wlr^re  he  has  ijriiini  ptcic 
evidence  that  statewide  abuse  occur ;  the  right  to  press  meritorious  individual 
claims  is  protected  within  the  purview  of  the  Civil  Rights  Act.  It  would  be  a 
severe  blow  in  not  allowing  access  to  the  court  by  implying  that  individual 
prisoners  do  not  suffer  constitutional  deprivations,  which  almost  never  amount 
to  practices  existing  throughout  an  entire  system,  and  which  the  Justice  Depart- 
ment expressly  purports  not  to  litigate." 

The  prisoners,  having  been  made  aware  of  the  legislation' and  provided  with 
background  materials  on  the  issues  involved,  unanimously  agreed  about  the  need 
for  a  form  of  the  present  Institutionalized  Persons  legislation.  They  cannot, 
however,  support  the  unconstitutional  delays  in  court  litigation  allowed,  or 
suspected,  under  S.  10.  Prisoners  cannot  fully  support  H.R.  10  while  it  contains 
exhaustion  requirements  by  amending  42  tl.S.C.  §  1983,  their  only  means  of 
correcting  individual  constitutional  violations. 

While  prisoners  are  divided  on  the  merits  of  grievance  mechanisms,  most  have 
served  time  under  grievance  systems  which  are  unfair,  have  vague  guidelines, 
and  operate,  without  independent  monitoring,  in  the  best  interests  of  bureaucratic 
convenience  instead  of  an  attempt  to  resolve  disputes  at  the  administrative  level. 
Prisoners  generally  support  the  concept  and  the  guidelines  of  an  effective  griev- 
ance mechanism,  as  outlined  in  H.R.  10,  but  believe  that  no  grievance  system 
can  be  effective  and  beneficial  to  all  without  monitoring  and  review  by  a  person 
or  agency  independent  of  the  institution  and  department  of  corrections.  Finally, 
such  a  system  should  not  be  implemented  by  an  amendment  to  §  1983  which 
would  reduce  their  present,  and  long  fought-for  rights  of  access  to  the  courts, 
but  rather,  should  be  affirmative  legislation  to  require  the  states  to  implement 
effective  and  meaningful  administrative  procedures  for  resolving  disputes. 

The  Institutionalized  Persons  legislation  has  managed  to  barely  survive  the 
complexities  of  political  debate.  Both  inside  and  outside  advocates  have  found 
major  flaws  in  its  present  weakened  form  and  have  generally  concurred  on  the 
central  issues  that  must  be  addressed. 


Rights  of  the  Institutionalized,  S.  10  and  H.R.  10 

(By  Bill  Smith,  associate  editor) 

In  recent  years  litigation  has  forced  state  and  federal  courts  to  begin  to  recog- 
nize and  define  si^ecirtc  constitutional  rights  of  institutionalized  people.  Since  1972 
jailhouse  lawyers  have  increased  their  pro  se  petitions  to  state  courts  by  more 
than  irX)  percent.  One  in  seven  civil  cases  in  federal  district  courts  is  filed  by  a 
prisoner  seeking  relief  from  the  conditions  of  his/her  confinement.  In  197G  nearly 
20,000  prisoners'  petitions  were  filed  in  state  and  federal  courts. 

Many  of  these  suits  die,  however,  because  prisoners  lack  the  financial  re- 
sources necessary  for  extensive  discovery  and  legal  services — compounded  with 
their  lack  of  knowledge  of  the  legal  system  and  its  complex  procedures.  Though 
badly  needed,  some  suits  will  never  be  filed  at  all.  Prisoners  are  forced  to  liti- 
gate while  under  the  administration  of  the  defendants  being  sued,  without  out- 
side legal  assistance  and  protection,  and  they  are  subject  to  the  administration's 
harassment  and  retaliation  as  reported  this  month  in  the  Texas  conditions  case 
of  Ruiz  V.  Estelle,  and  the  continuing  drama  at  Pontiac,  Illinois. 
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The  Nationnl  Assoolation  of  Attorneys  General,  in  its  November  30-Decem- 
her  3.  lOTS.  Resolution,  stated  : 

"...  there  are  now  in  place  at  the  state  level  federally  funded  advocacy  units 
and  agencies  to  deal  with  the  special  problems  and  rights  of  many  institution- 
alized persons  by  means  of  litigation  and  otherwise  and  the  efforts  of  such  units 
and  agencies  should  not  be  duplicated  .  .  ." 

The  Attorneys  (4eneral  fail  to  clarify  that  these  advocacy  units  and  agencies 
<leal  mostly  with  divorce,  custody,  etc.,  and  are  prohibited  from  filing  litigation 
against  the  state  which  provides  their  funding. 

Despite  the  state  Attorneys  General  interest  in  the  work  of  federally  funded 
advocacv  units.  Alan  Houseman,  Director  of  the  Research  Institute  of  the  Legal 
Services  Corporation,  the  largest  federally  funded  advocacy  litigation  group  in 
the  country,  is  seeking  to  expand  its  services  to  institutionalized  persons.  His 
reasoning : 

".  .  .  While  litigation  and  representation  on  some  components  of  prisoner  rights 
(for  example.  First  Amendment  rights  to  visitation  and  communication)  is 
relatively  routine  and  straight  forward,  representation  on  the  more  substantive 
und  systemic  Issues  in  prisons  and  prison  systems  (system  wide  suits,  institu- 
tional conditions  and  experimentation  and  behavior  modification)  requires  sub- 
stantial expertise,  considerable  resources,  extensive  preparation  and  trial  work, 
access  to  experts,  and  long  and  sustained  efforts  at  implementation  and 
follow-up."' 

'Legal  services  programs  that  have  imdertaken  such  litigation  have  usually 
relied  upon  some  form  of  outside  assistance.  Many  programs  have  not  undertaken 
such  representation,  however,  precisely  because  such  outside  advice  and  co- 
counsel  assistance  was  not  available,  because  there  has  not  developed  an  effective 
network  of  prlK'^on  lawyers,  and  because  neither  materials  nor  an  adequate  com- 
munication system  has  been  available." 

In  recent  years  the  Justice  Department  has  played  an  active  role  in  suits 
challenging  conditiims  in  state  institutions.  Only  the  Justice  Department  has  the 
resources  to  document  wide-scale  abuses  through  massive  discovery,  which  is 
necessary  to  prove  the  systematic  deprivation  of  constitutional  rights  of  institu- 
tionalized people.  Furthermore.  Justice  is  capable  of  mustering  up  the  staying 
power  to  enforce  compliance  with  the  court  orders  which  have  required  broad 
remedial  relief. 

The  Justice  Department  first  entered  a  suit  to  protect  the  rights  of  an  institu- 
tionalized population  in  1971.  The  Attorney  General  was  ordered  to  appear  as 
amicus  curia  in  a  law  suit  challenging  the  constitutionality  of  conditions  in  Ala- 
bama mental  hospitals.  In  that  case,  Wyatf  v.  Stickneif,  the  JD  entered  the 
Alabama  suit  to  assist  in  evaluating  the  hospitals  treatment  programs  and  to 
ensure  compliance  with  federal  standards. 

Those  persons  institutionalized  in  the  Alabama  mental  hospitals  are  among  a 
class  of  people  deemed  "especially  susceptible"  to  abusive  treatment  by  the  state. 
As  such,  they  are  entitled  to  the  special  protection  of  the  Justice  Department. 

The  Justice  Department  has  been  asked  to  intervene  in  more  than  40  cases 
since  1971.  In  virtually  every  casp  where  Justice  has  intervened,  the  plaintiffs 
have  prevailed  and,  without  exception,  state  legislatures  have  responded  by  pas.s- 
ing  new,  less  restrictive  legislation  (e.g.,  Iowa;  Ohio;  Pennsylvania;  and  South 
Carolina  [1  PL:M.  p.  121]). 

INSTITUTIONALIZED   PERSONS   LEGISLATION   INTRODUCED 

In  1976  two  federal  court  decisions  .ieopardized  the  continued  participation  by 
Justice  in  suits  challenging  the  conditions  of  confinement  under  which  institu- 
tionalized citizens  were  forced  to  live.  In  a  suit  brought  against  Rosewood  State 
Hospital  for  the  Mentally  Retarded  in  Maryland,  United  States  v.  Solomon.  419 
F.Supp.  358  (D.Md.  1976)],  a  district  judge  ruled  that  .Justice  lacked  standing 
to  sue  absent  enabling  legislation  from  Congress.  A  federal  court  in  Montana 
lianded  down  a  similiar  order  in  United  States  v.  Mattson.  CA  No.  74-138  (D. 
Mont.  1976).  Both  cases  are  now  pending  appeal. 

"Faced  with  the  situation  of  defendant  states  challenging  the  authority  of  the 
Justice  Department  in  Solomon  and  Mattsnn.  Attorney  General  Levi  sent  up 
lesislation  with  mandatory  exhaustion  requirements  and  the  classification  of 
standing  of  the  Justice  Department  to  the  94th  Congress,"  explained  Tim  Boggs, 
Professional  Staff  of  the  Hou.se  Subcommittee  on  Courts,  Civil  Liberties  and  the 
Administration  of  Justice,  in  a  January  25,  1979,  interview  with  PLM. 
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No  action  was  taken  in  the  94th  Congress.  Under  a  new  administration  and 
with  new  congressional  leadership,  the  legislation  was  reintroduced  in  the  95th 
Congress  as  S.  1393  under  the  Senate  Committee  on  the  Judiciary,  Subcommittee 
on  the  Constitution,  and  as  H.R.  9400  in  the  House  Judiciary's,  Subcommittee  on 
Courts,  Civil  Liberties  and  the  Administration  of  Justice.  The  Subcommittees  are 
Chaired  respectively  by  Senator  Birch  Bayh  (D-IN)  and  Congressman  Robert 
Kastenmeier  (D-WI).  Both  bills  redrafted  the  v^arlier  legislation  dropping  the 
exhaustion  requirement  and  concentrating  on  the  authority  of  the  Attorney  (Jon- 
eral  to  institute  a  civil  action  to  protect  the  rights  of  institutionalized  persons. 
The  legislation  is  known  as  the  "Rights  of  Institutionalized  Persons"  bills. 

S.     1393 

In  the  Senate  the  rights  of  institutionalized  persons  were  immediately  con- 
fronted with  major  opposition  by  states'  rights  advocates. 

In  an  interview  with  PLM  on  1/22/79,  Louise  Milone,  Professional  Staff  of  the 
Senate  Subcommittee  on  the  Constitution,  explained  the  state.s'  rights  argument 
on  the  Hill : 

"The  states'  rights  argument  says  that  the  Federal  government  would  e.ssen- 
tially  be  telling  states  how  to  set  their  priorities  by  telling  them  that  they're 
going  to  have  to  spend  a  certain  amount  of  money  to  take  care  of  conditions  in 
these  institutions  through  court  order.  States'  Attorneys  General  feel  very  strong, 
that  they  shouldn't  be  forced  to  defend  these  suits.  Certain  states'  people  and 
certain  states'  rights  Senators  feel  very  strongly  that  states  shouldn't  be  forced 
to  engage  in  this  sort  of  compliance." 

After  having  been  voted  out  of  Committee  late  July,  the  bill  was  placed  on  the 
Senate  Calendar.  Due  to  the  powerful  lobbying  efforts  of  the  National  Associa- 
tion of  States  Att(n-neys  General,  the  bill  languished  for  weeks  in  the  Senate. 
Senator  Robert  Morgan  of  North  Carolina  led  the  opposition  which  succeeded  in 
blocking  S.  1393  from  reaching  the  Senate  floor  for  vote. 

H.R.    0400 

In  the  House,  rights  for  in.stitutionalized  persons  fared  somewhat  better.  The- 
liill  did  pass,  but  it  was  severely  compromised  both  in  Committee  and  on  the 
Floor. 

Within  the  House  Subcommittee  on  Courts,  Civil  Liberties  and  the  Administra- 
tion of  Justice  two  bills  were  proposed.  Kastenmeier's  bill  called  for  the  authority 
ol  the  Attorney  General  to  institute  a  civil  action.  A  recycled  version  of  the 
"Levi  Bill"  was  introduced  by  Thomas  Railsback  (R-IL).  The  Railsback  bill 
authorized  the  Attorney  General  to  insitute  suit,  and  carried  the  popular  reiiuire- 
ment  of  the  "Levi  Bill"  that  individual  state  prisoners  exhaust  administrative 
remedies  before  proceeding  in  court  with  their  actions  brought  under  the  Civil 
Rights  Act,  42  U.S.C.   §  1983. 

Staff  was  called  upon  to  draft  compromi.se  language  for  the  legislation.  Accord- 
ing to  Tim  Boggs,  the  language  was  "clearly  .  .  .  not  the  sort  of  issue  in  which 
there  can  be  a  compromise."  A  compromise  was  finally  agreed  upon  which  Boggs 
says  "does  not  reipiire  exhaustion  per  .se,  but  does  require  the  use  of  adniin- 
i^■trative  remedies  in  continuance  of  suit  for  up  to  90  days."  Thus,  the  right  of 
tlie  Attorney  General  to  initiate  a  pattern  or  practice  suit  on  l)ehalf  of  the 
United  States,  and  institutionalized  people,  and  the  unrelated  amendment  of 
§  1983  which  requires  prisoners,  of  all  institutionalized  i)eople.  to  exhaust  ad- 
ministrative remedies  prior  to  continuing  their  §  1983  litigation,  was  put  to- 
gether in  a  package  under  the  misnomer  of  "Rights  for  Institutionalized 
Persons." 

H.R.  9400  was  brought  to  the  House  floor  wliere  an  unexpected  amendment 
was  proixtsed  by  Rep.  Allen  Ertel  (D-PA.).  The  i:rtel  amendment  maintained 
the  handicapped,  disabled,  elderly,  juveniles  and  pre-trial  detainees,  but  de- 
leted prisoners  entirely  from  protection  authorized  I>y  the  legislation.  Ertel 
contended  that  prisoners  were  able  to  bring  their  own  litigation  and  have  done 
so  successfully  in  a  number  of  instances.  "Considering  the  number  of  prisoners 
and  the  volume  of  their  complaints,  the  Justice  Department  would  have  to  create 
a  whole  new  bureaucracy  to  handle  their  complaints." 

The  Ertel  Amendment  passed  the  House  by  a  margin  of  two-to-one. 

The  bill  was  hastily  withdrawn  from  the  House  floor.  Efforts  got  underway 
to  negotiate  further  compromise  that  would  restore  prisoners  in  the  language 
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of  the  bill.  On  May  31,  the  House  approved  an  amendment  authorizing  the 
Attorney  General  to  sue  on  behalf  of  prisoners  only  after  a  complaint  had  been 
Sied  and  referred  to  the  AG  by  the  court.  The  Attorney  General  had  the  authority 
to  institute  suits  for  all  other  institutionalized  populations.  Prisoners  suffered 
double  inequity  through  their  forced  use  of  tiie  90  day  grievance  procedure  re- 
(luired  by  the  amendment  to  §  1983,  and  the  special  restriction  on  the  Justice 
Department.  Thus  compromised  and  amended,  the  "Rights  of  Institutionalized 
rersons"  bill  passed  the  House  by  a  vote  of  2.54  to  69. 

THE   INSTITUTIONALIZED   PERSONS   BILLS 

Both  bills  were  reintroduced  on  the  first  day  of  the  96th  Congress  as  S.  10  and 
H.R.  10.  Changes  and  lack  of  changes  in  the  respective  bills  have  further  de- 
teriorated the  value  of  the  legislation,  especially  for  prisoners. 

The  language  of  S.  10  has  been  altered.  The  original  Senate  bill  authorized 
the  Attorney  General  to  institute  or  intervene  in  a  suit  where  there  was  a 
'•pattern  or  practice  of  deprivation  of  rights."  S.  1393  changed  that  language 
to  "extraordinary  or  flagrant"  violations  of  rights.  S.  10  further  restricts  the 
protection  of  the  bill  by  authorizing  the  Attorney  General  to  intervene  only  where 
he  finds  conditions  to  be  "egregious  or  flagrant"  violations  of  constitutional 
rights. 

The  statutory  rights  of  prisoners  are  not  protected  by  either  bill.  The  Attorney 
General  is  allowed  to  enter  actions  only  for  constitutional  violations.  This  pro- 
vision applies  to  prisoners  alone,  among  the  classes  of  institutionalized  popula- 
tions. The  language  is  not  new  to  either  bill,  having  been  inserted  during  Com- 
mittee in  the  95th  Congress. 

The  House  bill  retains  the  amendment  to  §  1983  requiring  the  exhaustion  of 
administrative  remedies  by  prisoners  filing  suit  under  that  statute.  It  is  likely 
that  the  grievance  procedure  standards  called  for  under  H.R.  10  will  be  extended 
to  the  U.S.  Bureau  of  Prisons. 

The  need  for  adequate  administrative  grievance  procedures  is  uncontested. 
However,  we  cannot  endorse  the  grievance  procedures  called  for  by  H.R.  10.  We 
first  do  not  feel  that  exhaustion  of  administrative  grievance  procedures  should  be 
a  prerequisite  to  the  supplemental  statutory  remedy  provided  by  §  1983.  Second, 
the  minimal  standards  outlined  in  the  House  bill  do  not  meet  the  standards  devel- 
oped by  the  Center  for  Community  Justice,  and  which  are  now  used  by  the  LEAA. 

Senate  and  House  staff  coordinating  the  present  legislation  and  the  Office  of 
Legislative  Affairs  of  the  Justice  Department  were  unable  to  take  a  position  on 
how  long  the  "reasonable  time  to  take  appropriate  action  to  correct  such  condi- 
tions" of  the  legislation  would  be,  as  interpreted. 

Many  other  provisions  for  the  administration  of  the  proposed  acts  are  vague : 
the  Justice  Department  was  unable  to  answer  questions  on  the  technicalities  of 
the  grievance  procedure  requirements;  procedures  on  continuing  civil  rights 
actions  by  individuals  pending  out-come  of  negotiations  between  Ju.stice  and  the 
state  officials  under  investigation ;  the  inflexibility  of  the  90  day  stay  of  §  1983 
action  pending  the  exhaustion  of  administrative  remedies  by  state  prisoners; 
and  many  other  questions  of  importance  to  those  who  will  live  under  the  condi- 
tions defined  by  this  legislation. 

One  day  of  hearings  on  S.  10  was  held  on  February  9.  The  Justice  Department, 
the  National  Association  of  States  Attorneys  General  and  advocates  for  the  re- 
tarded testified.  States'  rights  Senators  Morgan  and  Exxon  have  requested  a 
second  day  of  hearings  to  present  their  views.  S.  10  is  expected  out  of  Committee 
in  March,  and  hopes  to  be  successfully  on  and  off  the  floor  by  summer. 

House  hearings  are  scheduled  for  February  14  and  15.  The  States  Attorneys' 
General  will  testify  in  these  hearings.  Testimony  will  also  be  heard  by  representa- 
tives from  prison,  mental  health  and  senior  citizens  interests.  The  House  hopes 
to  bring  the  legislation  to  the  floor  by  early  spring. 

The  future  of  both  bills  is  unpredictable.  Both  will  be  faced  with  amendments 
which  may  further  restrict  the  rights  of  prisoners.  Milone  and  Boggs  both  report 
the  danger  of  prisoners  being  deleted  from  the  legislation  entirely.  The  Senate 
must  continue  to  fight  the  states'  rights  lobby  and  may  be  confronted  with  amend- 
ments to  extend  the  notification/negotiation  period  required  of  the  Attorney 
General  and  state  officials  to  require  more  extensive  negotiations  by  Justice,  and 
other  conditions^which  would  .hinder  the  Justice' Department  to  enhance  the 
position  of  the  states. 
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If  and  when  the  bills  are  passed,  they  will  go  into  conference  to  work  out  the 
differences  between  the  Senate  and  House  versions.  At  this  point,  a  decision  will 
be  made  on  the  90  day  grievance  procedure  required  by  the  House  bill  amendment 
to  §  1983.  Nels  Ackerson,  Counsel  for  the  Senate  Subcommittee  on  the  Constitu- 
tion, stressed  the  commitment  of  Senators  Bayh,  Hatch  and  other  co-sponsors  of 
the  Senate  bill  to  oppose  the  90  day  House  exhaustion  clause.  However,  Ackerson 
said  he  would  not  advise  tlie  Senator  to  throw  the  bill  "out  the  window"'  over  the 
grievance  procedure  objection. 

The  House  reports  that  they  do  not  expect  a  battle.  Coordinating  staff  told 
PLM  that  insofar  as  the  grievance  procedure  was  concerned,  they  would  be  "very 
persuasive"  in  conference. 

For  more  information  on  S.  10  contact :  Louise  Milone.  c/o  Sen.  Birch  Bayh, 
Senate  Subcommittee  on  the  Constitution,  U.S.  Senate,  Washington,  D.C.  20510. 
On  H.R.  10,  contact :  Tim  Boggs,  c/o  Rep.  Robert  Kastenmeier,  Hou.se  Subcom- 
mittee on  Courts,  Civil  Liberties,  and  the  Administration  of  Justice,  Washington, 
D.C.  20515. 


[From  the  Washington  Star,  Oct.  4,  1978] 

Help  fob  Abused  Shut-Ins 

(By  Linda  M.  Purdue,  director.  The  Gerus  Society) 

Abuses  of  those  confined  to  institutions  are  rampant  in  this  country  as  most 
of  us  are  aware.  There  is  at  this  moment,  however,  a  bill  in  the  Senate  which 
would  remedy  the  problems  of  a  majority  of  these  abused  individuals,  S.  1393, 
"The  Civil  Rights  of  Institutionalized  Persons,"  designed  to  aid  these  in  federally 
funded  institutions  for  the  aged,  mentally  retarded,  chronically  ill,  mentally 
disturbed,  juvenile  delinquents  and  facilities  for  emotionally  disturbed  children. 

The  bill,  essentially  an  enabling  bill,  will  allow  the  attorney  general  to  initiate 
or  intervene  in  suits  where  there  has  been  a  pattern  of  abuse  at  such  an  institution 
and  where  the  institution  has  not  stopped  such  abusive  treatment  despite 
warnings. 

H.R.  9400.  its  counterpart,  passed  the  House  in  July,  but  S.  1393  is  in  the  midst 
of  a  great  deal  of  turmoil  in  the  Senate.  Sen.  Robert  Morgan,  who  is  raising  the 
most  opposition,  has  a  "hold"  on  the  bill,  which  is  stopping  its  further  considera- 
tion, and  he  has  introduced  a  list  of  amendments,  many  of  them  meaningless 
and  obviou.sly  meant  to  stall  or  stop  the  bill's  progress.  He  has  now  threatened 
a  filibuster. 

Sen.  Birch  Bayh,  the  bill's  sponsor,  has  countered  with  a  letter  to  Majority 
Leader  Robert  Byrd,  signed  by  a  long  list  of  senators,  imploring  him  to  allow 
the  bill  to  be  considered  on  the  Senate  floor  as  soon  possible. 

Opponents  of  the  bill  are  claiming  states'  rights.  But  we  ask,  what  about  the 
abusive  treatment  that  has  plagued  so  many  thousands  of  institutionalized  for 
so  many  years  due  to  states'  irresponsibility 


[From  the  Washington  Afro-American,  Apr.  7,  1979] 
Senate  Heaeings  on  Bill  To  Halt  Abuses  Concluded 

Senate  hearings  concluded  last  week  on  S.  10,  "The  Civil  Rights  of  Institution- 
alized Persons,"  a  bill  designed  to  halt  severe  abuse  in  the  country's  state-run 
institutions.  It  has  been  called  one  of  the  most  significant  and  far-reaching  hu- 
man rights  bills  of  the  96th  Congress. 

This  announcement  came  from  the  Gerus  Society,  a  national  advocacy  organi- 
zation for  the  elderly  sponsored  by  the  Association  of  Scientologists  for  Reform. 

The  bill,  the  House  counterpart  of  which  passed  the  full  Judiciary  Committee 
on  March  20,  is  strongly  supported  by  the  NAACP  and  the  National  Urban 
League. 

NAACP  Washington  Bureau  head,  Althea  Simmons,  commented  on  the  bill, 
"We  are  concerned  that  a  disproportionate  share  of  those  subject  to  the  illegal 
treatment  are  black  due  to  the  nature  of  our  social  and  economic  system,  and  more 
importantly,  due  to  the  past  denial  to  them  of  equal  protection  and  due  process 
of  law." 
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Scientologist  Linda  Purdue,  director  of  the  Gerus  Society  stated,  "The  bill  is 
aimed  at  aiding  the  institutionalized  in  the  U.S.,  a  large  percentage  of  whom  are 
minorities,    who    sutler    the    most    severe    and    brutal    treatment    and    neglect 

imagineable. 

"Elderly  are  nearly  abandoned  to  die  in  their  own  waste,  retarded  persons 
are  tied  to  their  beds  or  confined  to  straight  jaelvcts  for  years  and  prison  inmates 
suffer  frequent  and  violent  physical  abuse.  'These  institutionalized  are  uniquely 
unable  to  as.sert  their  very  basic  Constitutional  rights  and  have  literally  been 
silenced.  It  is  a  case  of  out  of  .sight,  out  of  mind."  " 

The  l)ill  would  eliminate  much  of  the  abusive  treatment  in  state  institutions  in 
the  U.S.  by  gi-anting  to  the  attorney  general  the  power  to  initiate  suits  in  federal 
courts  where  there  had  been  a  "pattern  or  practice"  of  abuse. 

Initiation  of  such  action  would  occur  only  after  proiier  notice  and  consultation 
with  state  officials.  Affected  are  state-run  institutions  for  the  elderly,  mentally 
retarded,  chronically  ill,  mentally  ill,  juveniles,  and  inmates  of  jails,  prisons, 
pretrial  facilities  or  any  other  correctional  facilities. 
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